Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


TOI.  9B— INDIANA  BBPOKT8. 


Cq^n^  IMO,  bj  h«ik  Itapv^,  Ckmfo.    (PuiU  ipilud  lor.) 


yu>^^'^^] 


REPORTS 


OF 


CASES  AKGUED  AND  DETERMINED 


IN  THE 
I 


SUPREME  COURT  OF  JUDICATURE 


OF  THE 


STATE  OF  INDIANA, 


WITH  TABLES  OF  THE  CASES  REPORTED  AND  CASES 

CITED  AND  AN  INDEX. 


By  FRANCIS  M.  DICE, 

OFFICIAL  REFORTEB. 


VOL.  90, 

C50NTAINING  CASES  DECIDED  AT  THE  MAY  TERM,  1883, 
NOT  REPORTED  IN  VOLS.  88  AND  89. 


■  •  ■ 


INDIANAPOLIS : 

CABIiON  A  HOLLENBECK,  PBINTEBS  AND  BINDEBS. 

1884. 


Entered  according  to  the  Act  of  Congress,  in  the  year  1884, 

By  FRANCaK  M.  DICE, 
In  the  Office  of  the  Librarian  of  Congress,  at  Washington,  D.  C. 


PKIHTED  AND  BOUKD  BY 

CABLON  A  HOLLBNBEOK, 

INDIANAPOLIS. 


ELECTROTYPEI)  BY 
WANAMAKEB  &  CABSON, 
INDIANAPOLIS. 


TABLE  OF  THE  CASES 


REPORTED  IN  THIS  VOLUME. 


Adams  y.  Kennedy 318 

Adams  et  al.,  Granger  y 87 

Adamson,  Indiana,  Bloomington 

and  Western  R  W.Co.y 60 

Albion,  Town  of,  y.  Hetrick 545 

Anderson,  Brown  y 93 

Anderson  Buildinff,  Loan  Fund 

and  Sayings  Ass^n  No.  2  et  al. 

y.  Hoppes.. 250 

Anderson  Foundry  and  Machine 

Works,  Famsley  et  al.  y 120 

Appy.  State 73 

Azty.  Jackson  School  Township..l01 

Baldwin  y.  Fleming 177 

Ball,  Adm'r,  y.  Green  et  al 75 

Ball,  Morey  et  al.  y 450 

Baltimore,  Ohio  and  Chicago  R. 

R.  Co.y.  Kreiger 380 

Batchelder,  Ethel  y 520 

Beck  et  al.,  Stewart  y 458 

Beckwith,  Wiseman  y 185 

Beller  y.  State. 448 

Birdsell,  Loshbauffh  y 466 

Bissell,  Trustee,  Rinker  y 375 

Black  et  al.,  Heagy  y 534 

Board  of  Gomm'rs  of  Morgan  Go. 

y.  Beaton • 158 

Board  of  Comm'rs  of  Orange  Co. 

y.  Bitter  et  aU 362 

Board  of  Comm'rs  of  St.  Joseph 

Co..  State,  ex  rel.  Hord,  y 359 

Board  of  Comm'rs  of  White  Co.  y. 

Karp 236 

Borchus  et  al.  y.  Sayler 439 

Bottorff  et  al.  y.  Coyert  et  al 508 

Boyd,  Cashier,  Holmes  et  al.  y...332 

Brehm  y.  State 140 

Bright  y.  State 343 

Brooks  y.  State 428 

Brown  y.  Anderson 93 

Buck  y.  Milford.. 291 

Burr,  Thornton  y .4...488 


Canrer  et.al.  y.  Smith  et  ux 222 

Casel,  Norris  y 143 


Chesrown,  Emerick,  Adm*r,  y^...  47 
City  of  Crawfordsyille..  Zeller  y...262 
City  of  Jeffersonyilleet  al.,Ray  y.567 
Cleyenger  y.  Town  of  Rushyille..258 

Cole,  State  y 112 

Combs  et  al.,  Nicholson  y 515 

Commercial  National  Bank  y.Gil- 

lette 268 

Conn,  Strecker  et  al.  y 469 

Cooper,  State  y 575 

Cottingham  et  al..  Moore  et  al.  y...239 
Coyert  et  al.,  Bottorff  et  al.  y......508 

Craig  et  al.  y.  Craig  et  al 215 

Crawfordsyille,  City  of,  Zeller  y.~262 

Darrell  y.  Hilligoss,  Millexv  Mos- 
cow and  RushyilleG.  R.  Co 264 

Davis  y.  Watte,  Adm'r 372 

Dillman  y.  Dillman  et  &l- 585 

Drinkout  y.Ea|?leMachineWork8.423 

Dunn,  Jones,  Trustee,  y ••».•  78 

Dunning  et  al.  y.  Seward 63 

Eagle  Machine  Works,  Drink- 
out  y.. 423 

Elliott  y.  Frakes 389 

Emerick.  Adm'r,  y.  Chesrown 47 

Estate  of  Thomas  y.  Seryice 128 

Ethel  y.  Batehelder 520 

Eyans  et  al.,  Maxwell,  Ex'r,  y....596 

Fansler,  Wright  y... 492 

Famsley  et  al.y.  Anderson  Found- 
ry and  Machine  Wbrks. 120 

Farmers  Bank   of    Mooresyille, 

Flummery.- 386 

Ferauson  et  al.  y.  State,  ex  rel. 

Hagans  et  al 38 

Ferguson,  Smith,  Adm'r,  y... 229 

Fisher  y.  Payne 183 

Flack,  Naye  et  al.  y .> 205 

Flaid,  Sargent  et  al.  y 501 

Fleenor  et  al.,  Madgett  y 517 

Fleming,  Baldwin  y ...177 

Floyd  et  al.  y.  Floyd  et  al 130 

Foster  et  al.  y.  Paxton 122 

Fowler  et  al.,  James  y 563 


.'  •  •  •  \ 
(m) 


IV 


TABLE  OF  CASES  REPORTED. 


Frakes,  Elliott  V 389 

Fritz  et  &1.,  McFadden,  Adm'r,  V..590 

Gheens  v.  Golden...^ 427 

Gillette,    Commercial    National 

Bank  v.. 268 

Goldei^  Gheens  v 427 

Granger  v.  Adams  et  al 87 

Gray  v.  Bobinson  et  al~ 527 

Green  et  al.,  Ball,  AdmV,  y.. 75 

Hall,  Ex'r,  ▼.  Pennsylvania  Co...459 

Hamilton,  Nvoe  ▼ 417 

Harring  v.  Nowlin  et  al.~ 601 

Harvey,  Hebron  G.  R.  Co.  v 192 

Hawley  v.  Williams,  Ex'r 160 

Hayes,  Youst  v 413 

Hays  V.  Walker- 105 

Heagy  v.  Black  et  aU 534 

Hebron  G.  R.  Co.  v.  Harvey 192 

Heller  et  al.,  Walker  v 198 

Henderson,  State  v 406 

Henderson,  Williams  et  al.  v 577 

Hendrix  v.  Rieman  et  al 119 

Hetrick,  Town  of  Albion  v 545 

Hilligoes,   Miller,   Moscow    and 
Rushville  G.  R.  Co.,Darrell  v  264 

HoM  V.  Link 346 

Homday  et  al.  v.  Thomas  et  ul...398 

Hollingsworth  v.  Stone 244 

Hollowell,  Slauter  v 268 

Holmes  et  al.  v.  Boyd,  Cashier... 332 
Hoppes,  Anderson  Building,  I^an 
Fund  and  Savings  Ass'n  No.  2 

et  al.  V 250 

Hougland,  Warrick  Building  and 

Loan  Ass'n  v 115 

Howe  Sewing  Machine  Co.,  Mo- 
Fall  et  al.  V 148 

.  Indiana.  Bloomington  and  West- 
ern R.  W.  Co.  V.  Adamson 60 

Ingerman  v.  Nobles ville  Tp 393 

Irwin  et  al.,  Thomas  v 557 

Jackson  School  Township,  Axt  v.lOl 

James  v.  Fowler  et  al 563 

Jaquith,  Trustee,  School  City  of 

South  Bend  v 495 

Jefferson  ville,City  of,et  al.,Ray  v.567 

Jones  V.  White 256 

Jones,  Trustee,  v.  Dunn 78 

Karnes  et  al..  Ream  v.. 167 

Karp,  Board  of  Comm'rs  of  White 

Co.  V 236 

Keith  V.  State. 89 

Kennedy,  Adams  v 318 

Killinger,  Main  v 165 

Kincaid  et  al.  v.  Nicely  et  al  403 


Kinsey.  Moonev  v- 3$ 

Klippei  V.  Shields  et  al 81 

Koons  V.  Williamson  et  al 699^ 

Kreiger,  Baltimore,Ohio  and  Chi- 
cago R.  R.  Co.  V 380 

Latta,  Shney,  Adm*r,  v~ 13d 

Lawyer  et  al.,  Wallace  et  al.  V..-49& 

Leary  et  al.  v.  Newet  al 502 

Leffel  et  al.  v.  Obenchain  et  al...  50 

Link,  Hogg  v.. 34d 

Little  V.  State. 33^ 

Logan  V.  Logan 107 

Logan  V.  Vernon,  Greensburg  and 

Kushville  R.  R.  Co.  et  al 552 

Loshbaugh  v.  Birdsell 466 

Louisville,  New  Albany  and  Chi- 
cago R  W.  Co.  V.  Rountree 329 

Loy  V.  Loy,  by  Next  Friend 404 

Madgett  v.  Fleenor  et  al 517 

Main  v.  Killinger 165 

Margowski,  Mclennan  v..— 150 

Maxwell,  Ex'r,  v.  Evans  et  al 596 

McCann  v.  Rodifer  et  al 602 

McCoy  V.  Monte  et  ux 441 

McDonel  v.  State 320 

McFadden;  Adm'r,  v.  Fritz  et  al..590 
McFall  et  al.  v.  Howe  Sewing  Ma- 
chine Co 14S 

McGIennan  v.  Margowski 150 

Menzies,  Ohio  Falb  Car  Co.  v....  8^ 

Milford,  Buck  v 291 

Miller,  Whitcomb  v... 384 

Monte  et  ux.,  McCoy  v 441 

Mooney  V.  Kinsey 33- 

Moore  et  al.  v.  Cottingham  et  al.239^* 

Moore  et  al.  v.  Newland... 40^ 

Moore,  Smith  v 294 

Morey  et  al.  v.  Ball 450 

Mount,  Trustee,  v.  State,  ex  rel. 

Richey- 29 

Murray  et  al.,  Wilson  v 477 

Nave  et  al.  v.  Flack 205 

New  et  al.,  Leary  et  al.  v 502 

Newland,  Moore  et  al.  v 400 

Nicely  et  al.,  Kincaid  et  al.  v 403 

Nicholson  v.  Combs  et  al 515- 

Noblesville  Tp.,  Ingerman  y 393 

Norrisv.Casel 14a 

Nowlin  et  al.,  Harring  v... 601 

Nyce  V.  Hamilton 417 

Obenchain  et  al.,  Leffel  et  al.  v...  50 
Ohio  Falls  Car  Co.  v.  Menzies.  •••  83 

Paxton,  Foster  et  al.  v.. 122 

Payne,  Fisher  v.. : 18a 

Penn,  Terre  Haute  and  Indiana- 
polis R.  R.  Co.  V 284 


TABLE  OF  CASES  REPORTED. 


Pennsylvania  Co.,  Hall,  Ex'r,  V..459 
Plammer   ▼.  Farmers  Bank  of 
Mooresville^ 386 

Bansdell,  Wallace  v , 173 

Ray  V.  City  of  Jefferson ville  et  al.567 

Ream  v.  Karnes  et  al 167 

Rieman  et  al.,  Hendrix  y 119 

Rinker  v.  Bissell,  Trustee 375 

Ritter  ec  al.,  Board  of  Comm'rs  df 

Orange  Co.  v ^ 362 

RobinsoDet  al..  Gray  v 527 

Rodifer  et  al.,  McCann  v 602 

Rooker  et  al.,  Wabash,  St.  Louis 

and  Pacific  B.  W.  Co.  v 581 

Rountree,    Louisville,   New  A1-' 

bany  and  Chicago  R.  W.  Co.  v. 329 

Rowe,  Boy  et  al.  v~ 54 

Roy  et  al.  v.  Bowe 54 

Rushville,  Town  of,  Clevenger  v.  258 

Sanders  et  al..  State,  ex  rel.  Par- 

•bell  et  al ,  v : 421 

Sarsent  et  al.  v.  Flaid 501 

Sayler,  Borchus  et  al.  v 439 

School  City  of  South  Bend  v.  Ja- 

quith,  Trustee^ 495 

Seaton,    Board    of   Comm'rs    of 

Morp^an  Co.  v 158 

Sedgwick,  Adm'r,  et  al.  v.  Tucker 

et  ux 271 

Service,  Estate  of  Thomas  v 128 

Seward,  Dunning  et  aL  v-.*^ 63 

Shaffer  et  al.  v.  Shaffer 472 

Sherman,  School  Trustee,  State, 

ex  rel.  Bode,  v 123 

Shields  et  al.,  Klippel  v 81 

Shuey,  Adm'r,  v.  Latta 136 

Slauter  v.  HoUowell 286 

Smith  V.  Moore 294 

Smith,  AdmV,  v.  Ferguson.~......229 

Smith  et  ux.,  Carver  et  al.  v 222 

Stete  V.  Cole 112 

State  v.  Cooper 575 

State  v.  Henderson 406 

State,  App  V 73 

State,  Beller  v 448 

State,  Brehm  v 140 

State,  Bright  v 343 

State,  Brooks  v 428 

State,  Keith  v.. 89 

State,  Little  v 338 

State,  McDonel  v 320 

Sute,  Stout  v.- ; 1 

State,  Wagoner  v 504 

State,  ex  rel.  Board  of  Comm'rs  of 

Scott  Co.,  V.  Wilson  et  al 114 

State,  ex  rel.  Bode,  v.  Sherman, 

School  Trustee 123 


State,  ex  rel.  Hord,  y.  Board  of 

Comm'rs  of  St.  Joseph  Co 359 

State,  ex  rel.  Parnell  et  al.,  v.  San- 
ders et  al 421 

State,  ex  rel.  Hagans  et  al.,  Fer- 
guson et  al.  v 38 

State,  ex  rel.  Kennard,  Wolfe,Au- 

ditor  of  State,  v 16 

State,  ex  rel.  Kichey,Mount,Tru8- 

tee,  V .^.  29 

Stewart  v.  Beck  et  al 458 

Stone,  HoUingsworth  v 244 

Stout  V.  State 1 

Strecker  et  al.  v.  Conn 469 

Terre  Haute  and  Indianapolb  B. 

R.  Co,  V.  ^enn 284 

Thomas  v.  Irwin  et  al 557 

Thomas  et  aL.  Holliday  et  al.  y..398 

Thornton  v.  Burr 488 

Town  of  Albion  v.  Hetrick 545 

Town  of  Bushville,  Clevenger  V..258 
Tucker  et  ux.,  Sedgwick,  Adm*r, 

et  al.  v.- 271 

Vanvalkenherff  et  al.  v.  Vanval- 
kenbeivetal 433 

Vernon,  Qreensburg  and  Rush- 
ville B.  B.  Co.  et  al.,  Logan  V..552 

Wabash,  St  Louis  and  Pacific  B. 

W.Co.  V.  Booker  et  al 581 

Wagoner  v.  State 504 

Walker  V.  Heller  et  al 198 

Walker,  Hays  v- 105 

Wallace  v.  KansdelU 173 

Wallace  et  al.  v.  Lawyer  et  al 499 

Warrick  Building  and  Loan  Ass'n 

V.  Hougland 115 

Watts,  Adm'r,  Davis  v- 372 

Webb  V.  Zeller 445 

Whitcomb  v.  Miller 384 

White,  Jones  v 255 

Williams  et  al.  v.  Henderson 577 

Williams,  Ex'r,  Hawley  v 160 

Williams  et  al.,  Wiseman  v 602 

Williamson  et  al.,  Eoons  v 599 

Wilson  V.  Murray  et  al ..477 

Wilson  et  al.,  State,  ex  rel.  Board 

of  Comm'rs  of  Scott  Co.,  v 114 

Wiseman  v.  Beckwith 185 

Wiseman  v.  Williams  et  al 602 

Wolfe,  Auditor  of  State,  v.  Stote, 

ex  rel.  Kennard... 16 

Wright  V.  Fansler. 492 

Youst  V.  Hayes 413 

Zeller  v.  City  of  Crawfordsville...262 
Zeller,  Webb  V 445 


TABLE  OF  THE  CASES 


CITED  IN  THIS  VOLUME. 


Abbott  y.  Draper,  4  Den.  51 242 

AbdU  V.  Abdif,  26,Ind.«87 55 

Abel  y.  Alexander,  45  Ind.  523 

(15  Am.  R.  270)~ 336 

Abell  V.  Biddle,  75  Ind.  345 588 

Adams  y.  Board,  etc.,  46  Ind.  454.  25 
Adams  v.  Flanagan,  36  Vt.  400. ..180 

Adell  y.  State,  34  Ind.  543 93 

Adkins  y.  Nicholson,  39  Ind.  535.356 
Alexander  v.  Gaar,  15  Ind.  89.  ...600 
Allen  y.  Polereczky,  31  Me.  338.-234 
American  Ins.  Co.  y.  Butler,  70 

Ind.  1 319,  565 

Anderson  y.  Brenneman,  44  Mich. 

198 269 

Anderson  y.Tannehill,42  Ind.141.224 

Annett  y.  Terry,  35  N.  Y.  256 356 

App  y.  State,  90  Ind.  73 90,  346 

Argo  y.  Barthand,  80  Ind.  63 -...544 
Arnold  y.  Arnold,  30  Ind.  305.  ...224 
Ashley  y.  Peterson,  25  Wis.  621..562 

Astor  y.  Miller,  2  Paige,  68 76 

Atkinson  y.  Allen,  12  Vt.  619 356 

Attix  y.  Pelan,  5  Iowa,  336 86 

Aurora  F.  Ins.  Co.  y.  Johnson,  46 

Ind.  315 288 

Ayers  y.  Adams,  82  Ind.  109 375 

Backus  y.  Taylor,  84  Ind.  503 471 

Badlam  y.  Tucker,  1  Pick.  284...562 
Baker  y.  Arctic  Ditchers,  54  Ind. 
^10^ 239 

Baker  y.  Gordon,  23  Ind.  304 53 

Baker  y.  Kirk,  33  Ind.  517 305 

Baldridge  y.  State,  69  Ind.  166 ...  41 

Baldwin  v.  Bank,  1  Wal.  234 335 

Bales  y.  Brown,  57  Ind.  282 532 

Bales  y.  Hunt,  77  Ind.  356 247 

Banty  y.  Buckles,  68  Ind.  49 588 

Barker  y.  State,  48  Ind.  163 431 

Bates  y.  Knhn,  12  Ind.  355 411 

Bates  y.  State,  72  Ind  434 428 

Batten  y.  State,  80  Ind.  394.. 432 

Baugh  y.  Boles,  66  Ind.  376.. 511 


Bay  less  y.  Glenn,  72  Ind.  5 558: 

Beauchamp  y.State,  6  Blackf.299.  30 

Beayer  y.  Trittipo,  24  Ind.  41 247 

Bedell  y.  Carll,  33  N.  Y.  581 232 

Bennett  y.  Meehan,  83  Ind.  566 

(43  Am.  R.  78) 467 

Bennett  y.  R.  R.  Co..  102  U.  S.  577..209' 
Benthall  y.  Seifert,  77  Ind.  302...11|^ 
Bertelson  y.  Bower,  81  Ind.  512...269 

Beyins  y.  Cline,  21  Ind.  37 224 

Beyer  y.  Williams,4  McLean,577.356^ 
Bidinger  v.  Bishop,  76  Ind.  244...281 
Billman  y.  Indianapolis,  etc.,  R. 

R.  Co.,  76  Ind.  166  (40  Am.  R 

230) 551 

Bissell  y.  Wert,  35  Ind.  54 467 

Blair  v.  Hamilton,  48  Ind.  32.....  86^ 
Blakesley  y.  Johnson,  13  Wis.  592.350 
Blizzard  y.  Riley,  83  Ind.  300.....428 
Board,  etc.,  y.  Adams,  76  Ind.  504.36^ 
Board,  etc.,  y.  Boynlon,  27  Ind.19.159 
Board,  etc.,  y.  Boynton,  30  Ind. 

859 160 

Board,  etc.,  y.  Ford,  27  Ind.  17...159^ 
Board,  etc.  y.  Hall,  70  Ind.  469.«544 
Boards  etc.,  y.  Hon,  87  Ind.  356...369 
Board,  etc.,  y.  Markle,  46  Ind.  96.53& 
Board,  etc.,  y.  McLandsborough, 

36  Ohio  St.  227 31 

Board,  etc.,  y.  Shrader,  36  Ind.  87.368^ 
Board,  etc.,  y.  Slatter,  52  Ind.  171.371 
Board,  etc.,  v.  Wood,  35  Ind.  70..36& 
Bobbitt  y.  Sliryer,  70  Ind.  513.180,385^ 

Bodkin  y.  Merit,  86  Ind.  560 137 

Bolster  y.  Catterlin,  10  Ind.  117.539' 
Booth  V.  Farmers,  etc.,  Bank,  74 

N.  Y.  228 82 

Bowen  y.  Pollard,  71  Ind.  177 406 

Bowen  y.  Preston,  48  Ind.  367.99,167, 

189 

Bowers  v.  Bowers,  53  Ind.  430 189 

Bowers  y.  Briggs,  20  Ind.  1.39  .....516 
Bowman  y.  Mitchell,  79  Ind.  84..516 
Bowser  y.  Rendell,  31  Ind.  128... 180 


(yi) 


TABLE  OF  CASES  CITED, 


Vll 


Bradford  ▼.  Andrews,  20  Ohio  St. 

208  (5  Am.  R.  645) 133 

Branstetter  ▼.  Dorroagh,  81  Ind. 

627 211 

Braxton  v.  State,  25  Ind.  82 43 

Bray  T.  Franklin  L.  Ind.  Ck).,  68 

Ind.  6 602 

Brewster  ▼.  City  of  Syracuse,  19 

N.  Y.  116^ 30 

Bricker  v.  Hughes,  4  Ind.  146.. ..269 
Brickley  v.  Weghom,  71  Ind.  497.122 
Bridgeport,  etc.,  Co.  v.  Wilson,  34 

N.  Y.  275 366 

Briggs  V.  Leitelt,  41  Mich.  79.....  89 
Brisbane  v.  Dacres,  6  Taunt.  143.246 

Brock  y.  Parker,  5  Ind.  638^ 413 

Brock  ▼.  State,  85  Ind.  397 122 

Brooks  V.  Allen,  62  Ind.  401 100 

Brookville,  etc.,  T.  P.  Co.  v.  Mc- 

Carty,  8  Ind.  392 556 

Brown  ▼.  Anderson,  90  Ind.  93...  167 

Brown  v.  Brown,  4  Ind.  627 341 

Brown  v.  College  Comer,  etc.,  G. 

R  Co.,  66  Ind.  110 246 

Brown  ▼.  Parker,  5  Blackf.  291. ..560 
Brown  v.  Rawlings,  72  Ind.  505..281 

Brown  y.  State,  76  Ind.  85 113 

Brown  y.  Stewart,  1  Md.  Ch.  87..  76 
Brownfield  y.  Weicht,  9  Ind.  394.  95 

Bruker  y.  Kelsey,  72  Ind.  51 514 

Buck  y.  Smiley,  64  Ind.  431 336 

Buckles  y.  Buckles,  81  Ind.  159  ..109 
Buel  y.  Bayenport,  1  Boot,  261.. .563 

Bnell  y.  State,  72  Ind.  523 449 

Bundy  y.  McEnight,  48  Ind.  502.436 
Bums  y.  Ander^n,  68  Ind.  202 

(34  Am.  R.  250) 336 

Bush  y.  Bush,  37  Ind.  164 Ill 

Butterworth  y.  Bartlett,  50  Ind. 

637 63 

Cairo,  etc.,  B.  B.  Co.  y.  Houry, 

77  Ind.  364... 193 

Cairo,  etc.,  B.  B.  Co.  y.  Stevens, 

73  Ind.  278  (38  Am.  R.  139). ..193 
Campbell  v.  Dwiggins,83  Ind.473  394 
Campbell  y.  Swasey,  12  Ind.  70...502 

Candee  y.  Lord,  2  K.  Y.  269 356 

Capp  y.  Oilman,  2  Blackf.  45 279 

Caress  y.  Foster,  62  Ind.  145 2^3 

Carley  y.  Lewis,  24  Ind.  23 247 

Carlton  V.  Cummins,  51  Ind.  478.264 
Carmichael  y.  Cox,  85  Ind.  151. ..198 
Caraahan  y.  Brown,  6  Blackf.  93.573 
Carpenter  y.  Blake,  75  N.  Y.  12..176 

Carr  y.  Stewart,  58  Ind.  581 247 

Carson  y.  McPhetridge,  16  Ind. 

327 304 

Carson  y.  Steam  Boat  Talma,  3 

Ind.  194 288 


Caryer  y.  Caryer,  64  Ind.  194 66 

Case  y.  Grim,  77  Ind.  666 214 

Cassady  v.  Magher,  85  Ind.  228.147 
Caswell  y.  Caswell,  28  Me.  232  ...356 

Cate  y.  Cranor.  30  Ind.  292 59 

Cayanaugh  v.  Smith,  84  Ind.  380.339 
Chambers  y.  Waters,  7  Cal.  390.-561 
Chandler  y.  Cheney,  37  Ind.  391..224 
Chandler  y.  Nash,  5  Mich.  409...339 
Charlestown  School  Tp.  y.  Hay, 

74  Ind.  127 41 

Chase  y.  Hathaway,  14  Mass.  222.420 

Child  y.  Dodd,51  Ind.  484 155 

Child  y.  Swain,  69  Ilid.  230.. 267 

Cheek  v.  State,  35  Ind.  492...r.....432 
Church  y.  Grand  Bapids,  etc.,  B. 

R.  Co.,  70  Ind.  161 422 

Cincinnati,  etc.,  R.  R.  Co.  y.  Ches- 
ter, 57  Ind.  297 163,  267,427 

Cincinnati,  etc.,  R.  R.  Co.  y.  Pas- 
kins,  36  Ind.  380 584 

Cincinnati,  etc.,  R.  R.  Co.  y.Ridge, 

54  Ind.  39 383 

City  of  Anderson  V.  Neal,  88  Ind. 

317 v602 

City  of  Crawfordsyille  y.  Hays,42 

Ind.  200 287 

City  of  Crawfordsyille  y.  Smith, 

79  Ind.  308  (41  Am.  612) 661 

City  of  Delphi  y.  Lowery,  79  Ind. 

520  (39  Am.  R.  98).  i 2U 

City  of  Huntington  y.  Breen,  77 

Ind.  29..^ 212,  447 

City  of  Induinapolis  y.  Indianap- 
olis Home,  etc.,  59  Ind.  215 32 

City  of  Lafayette  y.  Larson,  73 

Ind.  367 ; 27^ 

City  Bank,  etc.,  y.  McChesney,  20 

N.  Y.  240 471 

Clark  V.  Ellis,  2  Blackf.  8.. ....... .396 

Clark  y.  Norton,  6  Minn.  412.....662 

Clark  y.  People,  Breese,  340 340 

Clarke  y.  Irwin,  £^Ney.  Ill 316 

Clary  y.  Boland,  24  Cal.  148 661 

Cleveland  y.  Sffilman,  25  Ind.  95.  58 
ClinUm  y.  Strong,  9  Johns.  370... 247 
Cloud  y.  Whiting,  38  Ala.57......388 

Clouse  y.  Elliott,  71  Ind.  302 279 

Coan  y.  Grimes,  63  Ind.  21 682 

Coats  y.  Gregory,  10  Ind.  346 49 

Cobumv.  Anderson,  131  Mass.513.138 

Colbum  V.  State,  47  Ind.  310 149 

Collins  y.  Nichols,  7  Ind.  447 28& 

Columbus,  etc.,  R.  W.  Co.  y.  Ar- 
nold, 31  Ind.  174 426. 

Columbus,  etc.,  R.  R  Co.  y.  Wat- 
son, 26  Ilid.  50 ; 4ia 

Com.  y.  Addicks,  5  Binn.  620.....  156 

Com.  y.  Brady,  5  Gray,  78 409 

Com.  y.  Brown,  121  Mass.  69 328 


VUl 


TABLE  OF  CASES  CITED. 


Com.  y.  Dandridge,  2  Vir.  Caa. 

408 341 

Com.  v.  Sturtivant,  117  Mass.  122 

(19  Am.  R.  401) 467 

Combs  ▼.  State,  75  Ind.  215 432 

Commons  y.  Holman,  34  Ind.  256.160 
Conner  y.  Board,  etc.,  57  Ind.  15.159, 

367 
Cooper  y.  Brown,  7  Dana,  333~...562 

Coming  y.  Strong,  1  Ind.  329 401 

Cory  y.  Carter,  48  Ind.  327  (17 

Am.  R.  738) 323 

County  y.  Coi^pty,  12  Dl.  1 32 

County  y.  Darlington,  101  U.  a 
407^,^ , 29 

Counter  y.  Sute,  11  111.  202 32 

Courtright  y.Leonard,ll  Iowa,32.269 
Coyington,   etc.,    P.    R.  Co.    y. 

Moore,  3  Ind.  510 556 

Cox  y.  Albert,  78  Ind.  241 382 

Cox  y.  Cox,  25  Ind.  303 Ill 

Cox  y.  Hunter,  79  Ind.  590 514 

Crockett  y.  Lashbrook,  5  T.  B. 

Mon.  530  (17  Am.  Dec.  98) 99 

Crosby  y.  Jeroloman,  37  Ind.  264.  89 
Crossley  y.  O'Brien,  24  Ind.  325..544 

Cruse  V.  Axtell,  50  Ind.  49 226 

Cunningham  y.  State,  65  Ind.377.431 
Cunningham  y.  Thomas,  25  Ind. 

171 153 

Daubenspeck   y.  Qrear,   18  Cal. 
443  53g 

Dayis'v.  Caivert,  5  Gill  &J.  269 

(25  Am.  Dec.  282) 438 

Dayis  y.  Clark,  26  Ind.  424 224 

Dayis  y.  Liberty,  etc.,  G.  R.  Co., 

84  Ind.  36 142 

Dayidson  y.  Thornton,  7  Pa.  St. 

128 357 

Deardorff  y.  Foresman,  24  Ind. 

481 385 

DeArmond  y.  Adams,  25  Ind.  455.356 
DeCourcey  y.  Collins,  21 N.  J.  Eq. 

357 •^.... 88 

De  La  Hunt  y.  Holderbaugh,  58 

Ind.  285 56 

Den  y.  Gaston,  4  Zab.  818 356 

Denby  y.  Moore,  1  B.  &  Aid.  123.246 
Dennerline  y.  Gable,  73  Ind.  210  428 
Dennis  y.  Mavnard,  15  111.  477...  32 
Detroit,  etc.,  K.  R.  Co.'y.  Blodgett, 

61  Ind.  315 285 

Dexheimer  y.  Gautier,  34  How. 

Pr.472 232 

Dickson  y.  Indianapolis,  etc.,  Co., 

63  Ind.  9 89 

District  y.  Armes,  107  U.  S.  519..214 
Dobson  y.  Pearce,  12  N.  Y.  156...350 
Dodds  y.  Vannoy,  61  Ind.  89 48 


Dodge  y  .Gay  lord,  53  Ind.  365.^19, 565 
Donellan  y.  Hardy,  57  Ind.  393...382 

Doty  y.  State,  7  Blackf.  427- 346 

Douch  y.  Bliss,  80  Ind.  316...:....103 
Dougherty's  £6tate,9  W.  &a  189..355 
Douglass  y.  Howard,  24  Wend.35.356 

Dowdell  y.  State,  58  Ind.  333 507 

Downs  y.  Donnelly,  5  Ind.  496.. .247 
Drexel's  Appeal,  6  Pa.  St.  272.. ..356 
Duchess  of  Kingston's  Case,  2  Sm. 

Lead.  Cas.  609 353 

Duke  De  Cadayal  y.  Collin8r4 

Ad.  &  E.  858  ...< 247 

Dumell  y.  Terstegge,  23  Ind.  397.137 
Duncan  y.  Lyon,  3  Johns.  Ch.351.202 
Duncan  y.  State,  84  Ind.  204..74,  92, 

345 

Dunn  y.  Hubble,  81  Ind.  489 406 

DuPont  y.  Beck,  81  Ind.  171 597 

Durham  y.  Fechheimer,67  Ind.  35.267 
Dutcher  y.  Hill,  29  Mo.  272 419 

Earl  y.  DeHart,  I  Beas.  280 194 

Eastes  y.  Eastes,  79  Ind.  363 109 

Eaton  y.  Eaton,  35  N.  J.  L.  290-242 

Eddy  y.  People,  15  111.  386 420 

Edwards  y.  Beall,  75  Ind.  40L...225 
Egglestou  y.  Castle,  42  Ind.  531.100, 

211 
Eldridge  y.  Folwell,  3  Blackf. 207. 288 

Elliott  V.  Cale,  80  Ind.  285 417 

Elliott  V.  Frakes,  71  Ind.  412 390 

Elliott  y.  Swartwout,  10  Pet  137.247 

English  y.  State,  81  Ind.  455 415 

Estate  of  Peden  y.  Nolan,  45  Ind. 

354 , 128 

Estey  y.  Long,  41  K  H.  103 856 

Eyansyille,  etc.,  Co.  y.  Wildman, 

63  Ind.  370 526 

Eyansyille,  etc.,  R.  R.  Co.  y.  Fit8- 

patrick,  10  Ind.  120 467 

Eyerhart  y.  Terre  Haute,  etc.,  R. 

R.  Co.,  78  Ind.  292  (41  Am.  R. 

567) 207 

Ex  Parte  Biggs,  64  N.  C.  202 341 

Ex  Parte  Smith,  28  Ind.  47- 341 

Ex  Parte  Walls,  73  Ind.  95 375 

Ex  Parte  Whitenack,  2  Green  Ch. 

262 420 

Farmers,  etc.,  Co.  y.  Harrah,  47 

Ind.  236 226 

Fawcett  y.  State,  71  Ind.  690 346 

Feaster  y.  WoodfiU,  23  Ind.  493-356 
Featherston  y.  Small,  77  Ind.  143.122 
Ferguson  y.  Northern  Bank,  14 

Bush,  556  (29  Am.  R  418).-...269 
Fetrow  y.  Wiseman,  40  Ind.  148.147 
First  Nat'l  Bank  y.  Nat.Ex.Bank, 
92  U.  S.  122- 336 


TABLE  OF  CASES  CITED. 


IX 


Fisher  y.  Purdue,  48  Ind.  323.  ...117, 

264,465 
Flanders  v.  CBrien,  46  Ind.  284^533 
FloumoY  V.  City  of  Jeffenonyille, 

17  Ind.  169 672 

Fordy  ce  v.  Board,  etc^  28  Ind.4d4..238 
Fort  Wayne,  etc.,  T.  P.  CJo.  v. 

Deam,  10  Ind.  563.. 556 

Fort  Wayne,  etc.,  K.  R.  Co.  v. 

HoBselman,  65  Ind.  73 402,  448 

Foster  v.  Wood,  6  Johns.  Ch.  87..202 
Fonlke  ▼.  Stockdale,  40  Iowa,  99.167 
Frank  ▼.  Pnrkhiser,  83  Ind.  496..249 
Frasee  y.  McChord,  1  Ind.  224...  40 

Fi«e  y.  Haworth,  19  Ind.  404 288 

French  y.  Shotwell,  5  Johns.  Ch. 

Kgg ^ OKI 

FiUlerv.  iSean,  34  N.  H.  mi....269 

Oallarati  y.  Orser,  27  N.  Y.  324.-562 
Gardiner  y.  People,  6  Park.  C.  C. 

166 328 

Gamer  y.  Gordon,  41  Ind.  92 154 

Gbtrton  ▼.  Union  City  Nat.  Bank, 

34  Mich.  279 335 

Gere  y.  Gundlach,  57  Barb.  13....366 
Gilmore  y.  Tuttle,  32  N.  J.  £q. 

611 139 

Gimbel  y.  Stolte,  59  Ind.  446 76 

Glenn  y.  Clore,  42  Ind.  60 436 

Godfrey  y.  Godfrey,  17  Ind.  6 95 

Goff  y.  Rogers,  71  Ind.  469 281 

Goodwine  y.  Hedrick,  29  Ind.  383.532 
Gorhamy.  Thompson,  1  Peake,  60.471 
Gormley  y.  Ohio,  etc.,  R  W.  Co. 

72  Ind.  31...; , 425 

Graham  y.  Graham,  55  Ind.  23..349, 

616 
Graham  y.  Hope,  1  Peake,  208... 471 

Graham  y.  State,  66  Ind.  386 375 

Gray  y.  Cookson,  16  East,  13 494 

Great  Falls,  etc.,  Co.  y.  Worster, 

45  N.  H.  110 356 

Green  y.  City  of  Indianapolis,  22 

Ind.  192 261 

Green  y.  City  of  Indianapolis,  25 

Ind.  490 261 

Green  y.  Elliott,  86  Ind.  53 544 

Greenfield  y.  People,  74  N.  Y.277.  9 
Greensburgh,  etc.,  T.  P.  Co.  y. 

Sidener,  40  Ind.  424...: 293 

Greenup  y.  Crooks,  50  Ind.  410...  173 
Gh'ossman  y.  Lauber,  29  Ind.  618.375 
Grusenmeyer  y.  City  of  Logans- 
port,  76  Ind.  549 238 

•aulick  y.  New,  14  Ind.  93 299 

Hackett  y.  Mandloye,  14  Cal.  85.356 
Hadley  y,  Gutridge,  58  Ind.  302.502 
Hagaman  y.  Moore,  84  Ind.  496..468 


Haines  y.  Tucker,  50  N.  H.  307-  86 

Halbert  y.  State,  22  Ind.  126 29 

Haldeman  y.  Duncan,  61  Pa.  St. 

66 269 

Halstead  y.  Board,  etc.,  56  Ind. 

363 371 

Hamilton  y.  Reynolds,  88  Ind. 

191 597 

Hamlet  y.Richardson,9  Ring.  644.247 
Hammatt  y.  Wyman,  9  Mass.138.  82 
Hankins  y.  Kimball,  57  Ind.  42..  68 

Hannum  v.  State,  38  Ind.  32 117 

Harbaugh  y.  Hohn,  50  Ind.  243..356 
Harbeck  v.  Vanderbilt,  20  N.  Y. 

396 82 

Harbor  y.  Morgan,  4  Ind.  168.. ..213 
Harker  y.  Glidewell,  23  Ind.  219.356 
Harper  y.  State,  7  Blackf.  61.~...616 
Harris  y.  Lovd,  6  M.  &  W.  432...246 

Harris  y.  Rice,  66  Ind.  267... 49 

Harrison  v.  Mayor,  etc.,  4  De  Gex, 

M.  &  G.  137.. 354 

Hawkins  y.  Hawkins,  28  Ind.  66.287 
Hawkins  y.  Miller,  26  Ind.  173...  72 
Hawthorn  y.  State,  57  Ind.  286...132 

Hayes  y.  West,  37  Ind.  21 438 

Hays  y.  Campbell,  17  Ind.  430...644 
Hays  y.  Cratcher,  64  Ind.  260....  43 
Hays  y.  McConnell,  42  Ind.  286..375 
Hearn  y.  City  of  Greensburgh,  61 

Ind.  119 550 

Heath  y.  Second  Kat.  Bank,  70 

Ind.  106 355 

Heayenridge  v.  Mondy,  34  Ind.  28.335 
Helfrich  y.  Williams,  84  Ind.  563.546 
Helms  y.  Wayne,  etc.,  Co.,  73  Ind. 

325  (38  Am.  R.  147) 385 

Henderson  y.  Halliday,10  Ind.24.128 
Henderson  y.  Bliss,  8  Ind.  100...  52 
Hennequin  y.  Clews,  77  N.  Y.  427 

(33  Am.  R.  641) 598 

Henry  y.  Coats,  17  Ind.  161 516 

Henry  County  T.  P.  Co.  y.  Jack- 
son, 86  Ind.  Ill  (44Am.R.274).547 

Herbst  y.  Smith,  71  Ind.  44 166 

Hert  V.  Oehler,  80  Ind.  83 516 

Hiatt  V.  Hough,  11  Ind.  161 .49 

Hiatty.  Kirkpatrick,  48  Iowa,78.167 
Hibbard  v.  Eastman,  47  N.H-507.203 

Higgins  y.  State,  87  Ind.  282 41 

Hill  y.  Hagaman,  84  Ind.  287.  ...142 
Hillenbergy.  Bennett,88  Ind.540.586 
H  in  ton  y.  Odenheimer,  4  Jones 

Eg.  406 82 

Hoffman  y.  Risk,  58  Ind.  113.....  72 
Holcraft  v.  King,  25  Ind.  352..... 532 
Holdane  y.  Butterworth,5  Bo6W.1.471 
Hollenback  y.  Blackmore,  70  Ind. 

234 417 

Hollensbee  y.  Ritchey,49  Ind.  261 .563 


TABLE  OF  CASES  CITED. 


Hollingsworth  v.  ^Trueblood,  59 

Ind.542. 242 

Hooker  t.  State,  7  Blackf.  272.  ...248 

Houk  V.  Barthold,  73  Ind.  21 95 

Howard  y.  Shoemaker,35  I&d.lll.300 

Howard  y.  State,  6  Ind.  444 90 

Hubbardston,  etc.,  Co.  v.  Covert, 

35  Mich.  264 89 

Hudson  T.  Evans,  81  Ind.  596.. ..416 

Hudson  V.  State,  54  Ind.  378 41 

Huff  V.  Walker,  1  Ind.  193 279 

Hughes  V.  Hinds,  69  Ind.  93 531 

Hulett  v.  Inlow,  57  Ind.  412  (26 

,    Am.  R.  64) 224 

Humble  v.  Bland,  6  T.  R  256.  ...287 
Husband  v.  Husband,  67  Ind.  583 

(33Am.  R.  107) Ill 

Hutchingson  v.  Hunter,  7  Pa.  St. 

240 269 

Hutts  V.  Hutts,  62  Ind.  214. 419 

Indiana,  etc.,  B.  W.  Co.v.Leamon,  • 

18  Ind.  173 383 

Indianapolis,   etc.,  B.  B.  Co.  v. 

Adkins,  23  Ind.  340 383 

Indianapolis,   etc.,  B.  B.  Co.  v. 

Hamilton,  44  Ind.  76 257,  427 

Indianapolis,  etc.,  B.  B.  Co.  v. 

Keeley,  23  Ind.  133 257 

Indianapolis,  etc.,   B.  B.  Co.  v. 

Kinney,  8  Ind.  402 117 

Indianapolis,   etc.,   B.  B.  Co.  v. 

Lindley,  75  Ind.  426 285 

Indianapolis,  etc.,   B.  B.  Co.  v. 

Lowe,  29  Ind.  545 384 

Indianapolis,   etc.,  B.  B.  Co.  v. 

Maguire,  62  Ind.  140 269 

Indianapolis,   etc.,  B.  B.  Co.  v. 

Petty,  30  Ind.  261 256 

Indianapolis,   etc.,  B.  B.  Co.  v. 

Bemmy,  13  Ind.  518 463 

Indianapolis,  etc.,  B.  W.  Co.  v. 

Thomas,  84  Ind.  194 383 

Inglis  V.  State,  61  Ind.  212 29 

Inman  v.  Mead,  97  Mass.  310 356 

In  Be  Wehlitz,  16  Wis.  443 323 

Irish  v.  Nutting,  47  Barb.  370 232 

Irwin  V.  Smith,  72  Ind.  482 142 

Jackman  v.  State,  71  Ind.  149.. ..432 
Jameson  v.  Board,  etc.,  64  Ind. 524.369 

Jarrell  v.  State,  58  Ind.  293 12 

Jeffersonville,  etc.,  B.  B.  Co.  v. 

Brevoort,  30  Ind.  324 285,  582 

Jeffersonville,  etc.,  B.  B.  Co.  v. 

Dunlap,  29  Ind.  426 163,  257 

Jeffersonville,  etc.,  B.  B.  Co.  v. 

Lyon,  72  Ind.  107 285 

Jeffersonville,  etc.,  B.  B.  Co.  v. 

Worland,  50  Ind.  339 464 


Jeffries  v.  Bow^  63  Ind.  592 80S 

Jenkins  v.  Long,  23  Ind.  460 532 

Jenkins  v.  Bic&  84  Ind.  342..238. 266 
John  y.  F.  &  M.  Bank,  2  Blackf. 

^7  (20  Am.  Dec.  119) 566 

Johnson  v.  State,  11  Ind.  481 508 

Johnson  v.  Thompson,  72  Ind.  167 

(37  Am.  B.  152) 467,  64» 

Jones  v.  Chandler,  40  Ind.  688...224 

Jones  v.  Porter,  23  Ind.  66 13Z 

Jones  y.  Bansom,  3  Ind.  327 401 

Jones  v.  State,  50  Ind.  473 608 

Jones  v.  State,  16  Cent.  L.  J.  409.    8 

Kane  v.  Bice,  10  N.  B.  Beg.  469.  B9 

Kegg  y.  Welden,  10  Ind.  550 287 

Keith  V.  State,  90  Ind.  89 ..346 

Kelley  v.  Love,  35  Ind.  106 558 

Kennedy  v.  State,  53  Ind.  542.  ...159 

Kesler  v.  Myere,  41  Ind.  543 239 

Ketcham  v.  Clark,  6  Johns.  144 

(5  Am.  Dec.  197) 471 

Kiley  v.  Perrin,  69  Ind.  387 128 

Kilgore  v.  Powers,  5  Blackf.  22...33r 
Kimberly  v.  Patchin,  19  N.  Y. 

330 270 

King  v.  Greenhill,  4  Ad.  &  E.624.156> 
King  v.  Isley,  5  Ad.  A  R  441... ..156 

King  v.  Kelly,  28  Ind.  89 375' 

King  y.  Bea,  56  Ind.  1 41T 

Kirkland  v.  State,  43  Ind.  146  (13 

Am.  B.  386) lOO 

Kissell  Y.  Anderson,  73  Ind.  486.588^ 
Kissinger  v.  Hanselman,  33  Ind. 

80 644r 

Knapp  y.  Bailroad  Co.,  20  Wal. 

117 87S 

Knight  y.  Low,  15  Ind.  374 287 

Knippenberg  v.  Morris,  80  Ind. 

540 49 

Koontz  V.  State,  44  Ind.  328 127 

Ladd  T.  Prentice,  14  Conn.  109... 561 
Lagow  v.  Neikon,  10  Ind.  183  ...132 
Lagow  V.  Patterson,  1  Blackf.  327.288. 
Lake  Erie,  etc.,  B.  W.  Co.  v.  Fix, 

88  Ind.  381 20» 

Lake  Shore,  etc.,  B.  W.  Co.v.Ben- 

nett,  89  Ind.  475  (6  Am.  &  £ng. 

B.  B.  Cas.  391) 464 

Lane  v.  Fox,  8  Blackf.  58 288 

Lapping  v.  Duffy,  47  Ind.  51 55a 

Larue  v.  Bussell,  26  Ind.  386 431 

Lary  v.  Cleveland,  etc.,  B.  B.  Co., 

78  Ind.  323  (41  Am.  B.  572}....207 

Lash  V.  Lash,  58  Ind.  526 224 

Lash  v.  Bendell,  72  Ind.  475 103, 

293,  459 

Latta  v.  Griffith,  67  Ind.  329 631 

Law  V.  Smith,  4  Ind.  56 99 


TABLE  OF  CASES  CITED. 


XI 


Leach  y.  Preliiter,  39  Ind.492....134 

Leard  t.  Leard,  30  Ind.  171 507 

Leasure  v.  Cobiim,  57  Ind.  274...282 
Lemmon  v.  Whitman,  75  Ind. 

318  (39  Am.  R  150)... 336 

Leslie  ▼.  State,  83  Ind.  180  ...92,  346 

Lester  v.  East,  49  Ind.  588... 269 

Levi  Y.  Haverstick,  51  Ind.  236..  tld 
Lewellen  v.  Garrett,  58  Ind.  442 

(26  Am.  B.  74) 247 

Lewis  V.  Edwards,  44  Ind.  333  ...157 

Lewis  y.  Bogers,  16  Pa.  St  18 356 

Lewis  V.  Bough,  26  Ind.  398 539 

Lichtenbeiger  y.  Graham,  50  Ind. 

288 172 

Lichtenstein  y.  State,  5  Ind.  162..226 
Lockwood  y.  Harding,  79  Ind. 

229 592 

Lofton  y.  Moore,  83  Ind.  112^.117,264, 

465 
Logan  y.  Marquess,  53  Ind.  16... 566 
Long  y.  Anderson,  62  Ind.  537... 293 
Longlois  y.  Longlois,  48  Ind.  60..506 
Lon^ecker  y.  State,  22  Ind.  247..431 
Louisyille,  etc.,  B.  W.  Co.  y.  Eh- 

lert,  87  Ind.  339 62 

Louisyille,  etc.,  B.  W.  Co.  y.Han- 

mann,  87  Ind.  422 62 

Louisville,    etc.,    B.  W.  Co.  y. 

Head,  71  Ind.  176 128 

Louisyille,  etc.,  B.  W.Co.  y.  Kious, 

82  Ind.  357. 285 

Louisyille,  etc.,  B.  W.  Co.  y.  Krin- 

ning,  87  Ind. 351 62 

Louisyille,  etc,  B.  W.  Co.  y.  Nich- 
olson^ 60  Ind.  158 287 

LouisyiUe,  etc.,  B.  W.  C.  y.  Bich- 

ardson,  66  Ind.  43  (32  Am.  B. 

94) 211 

Louisyille.  etc.,  B.  W.  Co.  y.  Sto- 

yer,  57  Ind.  559 288 

Love  y.  Mikals,  U  Ind.  227 511 

Lovejoy  v.  Spaflford,  93  U.  S.  430..471 
Lovinger  v.  First  Nat.  Bank,  81 

Ind.  354 60 

Lowrey  v.  Byers,  80  Ind.  443 72 

Lucas  y.  Board,  etc.,  44  Ind.  524..  32 

Luce  y.  Shoff,  70  Ind.  152 282 

Lyon  v.  Green  Bay,  etc.,  B.  W. 

Co.,  42  Wis.  548 275 

Magruder  y.  Swann,  25  Md.  173..316 
Maher  y.  People,  10  Mich.  212... 432 

Maize  y.  State,  4  Ind.  342 396 

Makepeace  y.  Lukens,  27  Ind. 

436 579 

Manchester  v.  I>odge,57  Ind.  584..116, 

465 
Mandevllle  y.  Beynolds,  68  N.  Y. 

528 350 


Manford  v.  Firth,  68  Ind.  83 72 

Marine  Ins.  Co.  y.  Hodgson,  7 

Cranch,  332 202 

Marriner  v.  Smith,  27  Cal.  649. ..351 
Marriott  y.  Hampton,  7  T.  B.  265..247 
Marselis  y.  Morris,  etc.,  Co.,  Sax- 
ton,  31 546 

Marshall  y.  Gill,  77  Ind.  402 122 

Martin  y.  Martin,  74  Ind.  207.. .'.264 
Marx  y.  McGlynn,  88  N.  Y.  357-138 
Mason  v.  Messenger,  17  Iowa,  261  ..356 
Masonic,  etc.,  Ass'n  y.  Beck,  77 

InU.  203  (40  Am.  B.  295) 86 

Matthews  v.  Houghton,  11  Me. 

377 .....494 

May  y.  Fletcher,  40  Ind.  575 189 

McAlpine  v.  Sweetser,  76  Ind.  78..356 
McCabe  v.  Board,  etc.,  46  Ind.  380..370 
McCarthy  v.  Froelke,  63  Ind.  507..323 
McCarthy  v.  McCarthy,  66  Ind. 

128 288 

McConnell  v.   Martin,    52  Ind. 

434 224,  279 

McCormack  y.  First  Nat.  Bank, 

53  Ind.  466 287 

McCormick  y.  Digby,  8  Blackf. 

99 137    • 

McCracken  y.  Hay  ward,  2  How. 

608 188 

McDermitt  v.  Hubanks,  25  Ind. 

232 56 

McDonald  y.  State,*  77  Ind.  26... 598^ 
McDonel  v.  State,  90  Ind.  320.. ..305 
McFadden  v.   Hopkins,  81  Ind. 

459 592 

McKenzie  v.  State,  80  Ind.  547...156 
McLaughlin  y.  Piatti,  27Cal.  463..269 
McLaughlin  y.  Ward,  77  Ind.  383..592 
McMahan  y.  Newcomer,  82  Ind. 

565 59 

McVey  y.  Heavenridge,  30  Ind. 

100 51 

Meddowcroft    y.    Hug^enin,    4 

Moore  P.  C.  386 354 

Meddowcroft  y.  Huguenin,  3  Cur- 

teis,  403 355 

Merchants',  etc..  Bank  v.  Hibbard, 

48  Mich.  118  (42  Am.  B.  465)..269 
Merrick  y.Leslie,62  Ind.  459..238, 415 
Merrick  v.  State,  63  Ind.  327..214, 344 
MilhoUand  v.  Pence,  11  Ind.  203..600 
Miller  v.  Blackburn,  14  Ind.  62..172 
Miller  v.  Board,  etc.,  25  Cal.  93..309 
Miller  y.  Edmoi^ston,  8  Blackf. 

291 401 

Miller  v.  McCan,  7  Paige,  461.  ...203 

Miller  y.  Porter,  71  Ind.  521 544 

Miller  v.  Boyce,  60  Ind.  189 532 

Miller  v.  State,  79  Ind.  198 508 

Mlllikan  y.  State,  70  Ind.  283.....213 


xu 


TABLE  OF  CASES  CITED. 


Mills  V.  Gleason,  21  Cal.  274 561 

Mills  y.  Hoffman,  26  Hun,  594...138 
Mitchell  y.  Allison,  29  Ind.  43...211 
Mitchum  y.  Stanton,  49  Cal.  302..561 

Mobley  y.  Letts,  61  Ind.  11 692 

Moffatt  y.  Green,  9  Ind.  198 269 

Monroe  y.  Paddock,  75  Ind.  422..516 
Moore  y.  Jackson,  35  Ind.  360... '558 

Moore  y.  Worley,  24  Ind.  81 392 

Morris  y.  Stern,  80  Ind.  227..331, 692 
Morrison  y.  Weayer,  16  Ind.  344..388 
Morrison  y.  Woodley,  84  111.  192..269 

Morton  y.  Sims,  64  Ga.  298 420 

Moses  y.  Macferlan,  2  Burr.  1005..246 
Moss  y.  Witness,  etc.,  Co.,  64  Ind. 

125 319,566 

Muir  y.  Berkshire,  62  Ind.  49 72 

Munshower  y.  Patton,  10  S.  &  B, 

334  (13  Am.  Dec.  678)............  99 

Murphy  y.  City  of  Indianapolis, 

83  Ind.  76 212 

Murphy  y.  State,  1  Ind.  366» 269 

Murray  y.  State,  26  Ind.  141 675 

Muaselman  y.  Crayens,  47  Ind.  1.. 379 
Mnsselman  y.  Musselman,  44  Ind. 

106 109 

Myers  y.  Cochran,  29  Ind.  256....  83 
Myersy.  Murphy,  60  Ind.  282.331,406 

Naye  y.  Hadley,  74  Ind.  155 558 

Neal  y.  Clark,  95 U.S. 704 597 

Nealis  y.  Dicks,  72  Ind.  374..339, 350 

Neel  y.  State,  9  Ark.  259 340 

New  Albany,  etc.,  P.  R.  Co.  y. 

Stallcup,  62  Ind.  345 371 

New  Albany,  etc.,  R.  R.  Co.  y. 

Combs,  13  Ind.  490 288 

New  Albany,  etc.,  R.  R.  Co.  y. 

Connelly,  7  Ind.  32 573 

Newman  y.  Perrill,  73  Ind.  153...256 
New  Orleans  y.  Clark,  95  U.  S. 

644 30 

Nichols  y.  State,  65  Ind.  512 10 

Nickerson  y. .Cal.  Stage  Co.,  10 

Cal.  521 561 

Nicklaus  y.  Dahn,  63  Ind.  87 574 

Noel  y.  Ewing.  9  Ind.  37 189 

Norris  y.  CroQker,  13  How.  429... 507 
Norris  y.  Wright,  14  Beav.  291..  139 
Northcutt  y.   Buckles,   60    Ind. 

577 263 

Nutzenholstery.State,37Ind.457.  41 

Ockington  y.  Rickey,  41  N.  H. 
275  269 

(VConnor y.  Amoid,  53  Ind.  203401 

CHara  y.  Hall,  4  Dallas,  340 246 

CHarrow  y.  Whitney,  85  Ind.l40~475 
Ohio,  etc.,  R.  W.  Co.  y.  Col  lam, 
73  Ind.  261  (38  Am.  R.  134).. ..547 


Oldham  y.  Broom,  28  Ohio  St.  41.180 

Oliyer  y.  Pate,  43  Ind.  132 3,  325 

Omn  y.  Merchants  Nat'l  Bank, 

16  Kan.  341 336 

Owen  y.  State,  25  Ind.  107 40 

Palmer  y.  Gloyer,  73  Ind.  529.. ..600 
Prflmer  y.  Hussey,  87  N.  Y.  303..597 
Palmer  v.  Stumph,  29  Ind.  329...574 
Parker  y.  Clayton,  72  Ind.  307...  41 

Parker  y.  Smith,  3  Minn.  240 309 

Parrish  y.  Thurston,  87  Ind.  437.281 

Pate  y.  Moore,  79  Ind.  20 46 

Patterson  y.  Nixon,  79  Ind.  251-391 
Patton  y.  Rankin,  68  Ind.  245  (34 

Am.  R  254) 224 

Peck  y.  Martin,  17  Ind.  115 256 

Peed  y.  Brenneman,  72  Ind.  288..  53 
Pennsylvania  Co.  y.  Hensil,  70 

Ind.  56fl|i(36  Am.  R.  188) 547 

Pennsylyania  Co.  y.  Holderman, 

69  Ind.  18 526 

People  y.  Downing,  4  Sandf.  189..356 
People  y.  Gonzales,  35  N.  Y.  49..328 

People  y.  Lord,  9  Mich.  227 316 

People  y.  Mayor,  etc,  4  N.  Y.  419..574 
People  V.  Potter,  47  N.  Y.  375.  ...305 
People  y.  Sanderson,  30  Cal.  160..309 

People  y.  Wilson,  64  111.  195 340 

People's,  etc.,  Bank  y.  Finney,  63 

Ind.  460 137 

Perry  y.  Meddowcroft,  10  Beay. 

122 355 

Pettis  y.  Johnson,  56  Ind.  139....  50 

Piister  y.  State,  82  Ind.  382 238 

Phillips  y.  Hunter,  2  H.  Bl.  402..246 
Phipps  y.  Hope,  16  Ohio  St.  586.234 
Pitcher  y.  Barrows,  17  Pick.  361..471 
Pittsburgh,  etc.,  R.  W.  Co.  y.  Cul- 

yer,  60  Ind.  469 62 

Pittsburgh,  etc.,R.  W.Co.y.Hixon, 

79  Ind.  Ill T 62 

Pittsburgh,  etc.,[R.  R.  Co.  y.  Noel, 

77  Ind.  110 214 

Pleasants  v.  Pendleton,  6  Rand. 
473 270 

Powell  V.  Poweii,  53  Ind.  613... ..109 
Powers  y.  Johnson,  86  Ind.  298...238 

Powers  y.  Talbott,  11  Ind.  1 388 

Prather  y.  Zulauf,  38  Ind.  155... 516 
President,  etc.,  y.   Bradshaw,  6 

Ind.  146 .'.507 

President,  etc.,  y.  Hamilton,  34 

Ind.  506 556 

Preslar  y.  Stallworth,  37  Ala.  402.  82 
Privett  y.  Bickford,  26  Kan.  62 

(40  Am.  R.  301) 303 

Ragan  y.  Haynes,  10  Ind.. 348....  95 
Reeyes  y.  Reeyes,  75  Ind.  342.....  156 


TABLE  OF  CASES  CITED. 


XllI 


Began  v.  Baldwin,  126  Mass.  485 

(30  Am.  R.  689) 246 

Bennick   y.   Chandler,   59   Ind. 
354 5g2 

Bejnoids  ▼.  State,  61  lod.  392.... 308 

Bex  ▼.  Crespignj,  1  Esp.  280 409 

Bex  T.  Delaval,  3  Barr.  1436 156 

Bich  y.  Boberts,  48  Me.  548 88 

Bichards'y.  Beed,  39  Ind.  330.  ...248 
Bichardson  y.  State,  55  Ind.  381..149, 

213 

Biddle  y.  Baker,  13  Gal.  295 -356 

Blest  y.  City  of  Goshen,  42  Ind. 

339 427 

Bipley  y.  Qelston,  9  Johns.  201 

(6  Am.  Dec.  271) 247 

Bobbins  y.  Magee,  76  Ind.  381.293,459 
Boberts  y.  Masters,  40  Ind.  461. ..174 
Bobinson  y.  N.  Y.,  eto.,  B.  B.  Co., 

66  N.  Y.  11  (23  Am.  B.  1) 551 

Bogers  y.  Gwinn,  21  Iowa,  58 350 

Bogers  v.'Oyerton,  87  Ind.  410...427 
Roman  y.  Stratton,  2  Bibb,  199...562 

Boper  y.  Boper,  29  Ala.  247 375 

Bopes  y.  Lane,  9  Allen,  502 269 

Bose  y.  Wallace,  11  Ind.ai2 388 

Boss  y.  City  of  Madison,  1  Ind. 

281 371 

Bosser  y.  Barnes,  16  Ind.  502 548 

Bnnkle  y.  Gates,  11  Ind.  95.. 438 

Bossell  y.  Drammond,6  Ind.  216.~401 

Sanders  y.  State,  85  Ind.  318  (44 

Am.  B.  29) 339 

Sayage  y.  Meriam,  1  Blackf.  176...279 

Sawyer  y.  State,  35  Ind.  80 432 

Scarry  y.  Eldridge,  63  Ind.  44....121 

Schafer  y.  State,  49  Ind.  460 626 

Schafiher  V.  Beater,  37  Barb.  44..^1 
Schlichter  y.Phillipy,67  Ind.  201..194 
Schneider  y.  Piessner,  54  Ind. 

524 422 

Schoonoyer  y.  Beed,  65  Ind.  313..579 
Schwab  y.  City  of  Madison,  49 

Ind.  329 261 

Scott  y.  King,  12  Ind.  203 269 

Scott  y.  Porter,  93  Pa.  St.  38  (39 

Am.  B.  719)-...... 697 

Scotten  y.  Diyelbiss,  46  Ind.  301..  51 
Scranton  y.  Stewart,  52  Ind.  68...242 

Searcy  y.  Grow,  15  Cal.  117 301 

Searle  y.  Whipperman,  79  Ind. 

424 * 455 

Seller  y.  Linserman,  24  Ind.  264..  71 
Selwood  y.  Monnt,  9  C.  &  P.  75..:494 

Sessions  y.  Mosely,  4  Cush.  87 232 

Shaffer  y^  Matthews,  77  Ind.  83...476 

Shaffer  y.  State,  82  Ind.  221 506 

Sharp  y.  Badebaugh,  70  Ind.  547..  49 
Sharpe  y.  Sharpe,27  Ind.  607 116 


Shattuck  y.  Haworth,  91  Pa.  St. 

449 59» 

Shaw  y.  Bigby,  84  Ind.  375  (43 

Am.  B.  96). .5 -. 337 

Shaw  V.  Saum,  9  Ind.  617 211 

Shedden  y.  Patrick,  1  Macq.  Ap. 

Cas.  635 354 

Shepherd  y.  Eyans,  9  Ind.  260.....279 
Sherman  y.  Black,  49  Vt.  198.....180 
Sherman  y.  Nixon,  37  Ind.  153. ..531 

Shields  v,  Moore,  84  Ind.  440 83 

Shimer  y.  Bronnenburg,  18  Ind. 

363 256 

Shipley  y.  Bitter,  7  Md.  408 539 

Shipley  y.  Shook,  72  Ind.  511 503 

Shirley ▼.  Hagar.  3  Blackf.  225...288 

Shirts  y.  Irons,  54  Ind.  13 668 

Shockey  y.  Mills,  71  Ind.  288  (36 

Am.  B.  196) 281 

Shoemaker  y.  Board,  etc.,  36  Ind. 

175 25 

Shoultz  y.McPheeters,79  Ind.373.339 
Shufelt  y.  Shufelt,  9  Paige,  137...351 
Shumway  y.  Shumway,  2  Vt.  339.419 
Sidener  y .  Korristown,  etc.,  Co.,  23 

Ind.  623 539 

Simpson  y.  Crippin,  L.  R.,  8  Q.  B. 

14. 86 

Simpson  y.  Pearson,  31  Ind.  1 224 

Slessman  y.  Crozier,  80  Ind.  487..264 
Sloan  y.  Bichmond,  etc.,  Co.,  6 

Blackf.  175 388 

Smith  y.  Dayidson,  45  Ind.  396...263 

Smith  y.  Denman,  48  Ind.  65 376 

Smith  y.  Dorsey,  38  Ind.  461  (10 

Am.  B.  118) 232 

Smith  y.  Duncan,  77  Ind.  92 673 

Smith  y.  Freeman,  71  Ind.  86 382 

Smith  y.  Kinff,  81  Ind,  217 277 

Smith  y.  Lewis,  3  Johns.  167  (3 

Am.  Dec.  469) 246 

Smith  y.  Little,  67  Ind.  649 103 

Smith  y.  Meiser,  61  Ind.  419 58 

Smith  y.  Scearce,  34  Ind.  285 23S 

Smith  y.  Stanford,  62  Ind.  392. ..564 

Smith  y.  Tatman,  71  Ind.  171-...157 

Smock  y.  Harrison,  74  Ind.  348..26^ 

Snyder  y.  State,  59  Ind.  105 431 

South  wick  y.  McGoyem,  28  Iowa, 
^33 47j^ 

Spaffoi^  y.  First  i^at'l  Bank,  37 

Iowa,  181  (18  Am.  B.  6) 33ft 

Spencer  y.  Curtis,  57  Ind.  221 174 

Spray  y.  Bodman,  43  Ind.  225..71,  82 
Storretty.  Burkhalter,70  Ind.286  33ft 

State  y.  Banks,  25  Ind.  495 155^ 

State  y.  Bieler,  87  Ind.  320... 308 

State  y.  Board,  etc.,  45  Ind.  601  ..23S 
State  y.  Christmas,  67  Ind.  328...607 
State  y.  Clarke,  3  Ney.  666 .301 


XIV 


TABLE  OF  CASES  CITED. 


State  v.  Delano,  34  Ind.  52.^ 128 

State  V.  Ennis,  74  Ind.  17 287 

State  V.  Fife,  2  Bailev,  337 356 

State  V.  Forkner,  70  Ind.  241 226 

State  Y.  Graham,  74  N.  C.  646...328 

State  y.  Holmes,  69  Ind.  577 288 

State  y.  Hudson,  50  Iowa,  167.  ...214 
State  y.  Matthews,  37  N.  H.  450..341 
State  y.  Major,  etc.,  28  Ind.  248..305 
State  y.  Mewhinney,  67  Ind.  397..127 
State  y.  Mordecai,  68  N.  C.  207.^328 

State  y.  Morrill,  16  Ark.  384 340 

State  y.  Murray,  28  Wis.  96  (35 

Am.  R.  638) 302 

State  y.  Newton,  59  Ind.  173 396 

State  y.  Oryis,  13  Ind.  569...; 508 

State  y.  Parker,  33  Ind.  285 413 

State  y.  Presser,  77  Ind.  274 345 

State  y.  Seay,  64  Mo.  89  (27  Am. 

B.  206) 316 

State  y.  Slauter,  80  Ind.  597 46 

State  y.  Smith,  14  Wis.  497 302 

State  y.  Tru8tees,etc.,  5  Ind.  77. ..556 

State  y.  Trumpf,  50  Wis.  103 302 

State  y.  Tucker,  54  Ala.  205 316 

State  y.  Vankirk,  27  Ind.  121.....576 

State  y.  Witz,  87  Ind.  190 185 

State  y.  Wolyerton,  8  Blackf.  452.408 
State  Bank  y.  Dayis,  4  Ind.  653..485 
Steinmetz  y.  Kelly,  72  Ind.  442 

(37  Am.  R.  170) 144 

Steyens  y.  Campbell,  21  Ind.471..121 
Steyenson  y.  Ennis,  39  Ind.  216  ..413 
Stewart  y.  Piatt,  101  U.  8.  731 ...  89 
St.  Louis,  etc.,  R.  W.  Go.  y.  Ma- 

thias,  50  Ind.  66 50 

Stoddard  y.  Johnson,  75  Ind.  20..544 

Stone  y.  Dennbon,  13  Pick.  1 242 

Stoops  y.  Greensburgh,  etc.,  P.  R. 

Co.,  10  Ind.  47...-. 556 

Stott  y.  Smith,  70  Ind.  298 331 

Stout  y.  Duncan,  87  Ind.  383 72 

Stout  y.  Perry,  70Ind.  501.~ 375 

Stout  y.  State,  90  Ind.  1 432 

Stout  y.  Stout,  77  Ind.  537...142, 277 
Stowell  y.  Eldred,  16  Wis.  504.  ...360 
Stribling  y.  Brougher,  79  Ind.328.277 

Strong  y.  Clem,  12  Ind.  37 189 

Stroup  y.  State,  70  Ind.  495 40 

Stumph  y.  Pfeifer,  58  Ind.  472 —  40 
SuUiyan  y.  Learned,  49  Ind.  252..111 
Sulliyan  y.  Toledo,  etc.,   R.  W. 

Co.,  58  Ind.  26 425 

Sweeny  y.  Old  Colony,  etc.,  R.  R. 

Co.,  10  Allen,  368 209 

Taggart  y.  McKinsey,  85  Ind.392.250 
Taylor  y.  Fickas,  64  Ind.  167  (31 

Am.  R  114) 193 

Taylor  y.  Sample,  51  Ind.  423 189 


Teal  y.  Spangler,  72  Ind,  380 157 

Telle  y.  (iieen,  28  Ind.  184 246 

Templeton  y.  Hunter,  10  Ind.  380.288 
Thatcher  y.  Humble,  67  Ind.  444.539 
Thomas  y.  Leland,  24  Wend.  65.  30 
Thomasson  y.  State,  15  Ind.  449.323 
Thomson  y.  Christie,  1  Macq.  App. 

Cas.  236 139 

Thompson's  Appeal,57  Pa.Stl75.355 
Thompson  y.  Edwards,  85  Ind. 

414 378 

Todd  y.  Fenton,  66  Ind.  25 438 

Toledo,  etc.,  R  W.  Co.  y.  Bran- 

nagan,  75  Ind.  490 212 

Toledo,  etc.,  R.  W.  Co.  y.  Tilton, 

27  Ind.  71 582 

Toles  y.  Adee,  84  N.  Y.  222. 568 

Towe  y.  Felton,  7  Jones,  216 82 

Town  of  Brookyille  y.  Gagle,  73 

Ind.  117 259 

Town  of  Guilford  y.  Superyisors, 

etc.,  13  N.  Y.  143 30 

Town  of  Ligonier  y.  Ackerman, 

46  Ind.  552  (15  Am.  R  323)  ...247 
Town  of  Martinsyille  y.  Shirley, 

84  Ind.  646 267 

Trimble  y.  Pollock,  77  Ind.  576..  49 

Troost  y.  Dayis,  31  Ind.  34 72 

Turner  y.  First  NatU  Bank,  78 

Ind.  19 504 

Tyler  y.  Burrington,  39  Wis.  376..376 

Tyler  y.  State,  83  Ind.  563 394 

Tyler  y.  Wilkerson,  20  Ind.  473..511 
Tyler  y.  Wilkerson,  27  Ind.  450-511 

Uhl  y.  Haryey,  78  Ind.  26 471 

Underwood  y.  McDuffee,  15  Mich. 

361 339 

United  States  y.Hud8on,7  Cranch, 

32 339 

Upton  y.  Basset,  Cro.  Eliz.  445...358 
Upton  y.  Nat'l  Bank,  120  Mass. 

153 336 

Urbanski  y.  Manns,  87  Ind.  585..531 

VanHome  y.  Eyerson,  13  Barb. 

526 518 

Vaughn  y.  Ferrall,  57  Ind.  182.. .388 
Voiles  y.  Voiles,  51  Ind.  386 279 

I 

Waddle  y.  Harbeck,  33  Ind.  231..336 
Wade  y.  Guppinger,  60  Ind.  376..424 
Waldo  y.  Wallace,  12  Ind.  569...299 
Waldron  y.  Sanders,  86  Ind.  270..172 

Walker  y.  Heller,  73  Ind.  46 202 

Walls  y.  Johnson,  16  Ind.  374.. ..568 

Waltz  y.  Waltz,  84  Ind.  403 422 

Watt  y.  Alyord,  ^5  Ind.  533 49 

Watson  y.  Gregg,  10  Watts,  289 
(36  Am.  Dec.  176) 99 


TABLE  OP  CASES  CITED. 


XV 


Weaver  v.  State,  83  Ind.  289..177,249 

Webster  ▼.  Price,  I  Root,  66 663 

Webetto  ▼.  Beid,  11  How.  437... ..366 
Weis  ▼.  City  of  Madiflon,  76  Ind. 

241  (39  Am.  B.  136) 193 

Wells  V.  Wells,  71  Ind.  609 476 

Westeifield  y.  Kimmer,  82  Ind. 

366 172 

White  V.  Beem,  80  Ind.  239 211 

White  y.  Stat&  69  Ind.  273.. 666 

Whiteman  v.  Harriman,  86  Ind. 

49 121,619 

Whltmore  y.  Bowman,  4  Greene, 

148 467 

Whitney  y.  Martine,  88  N.  Y.  636-138 
Whitson  y.  City  of  Franklin,  34 

Ind.  392 261 

Wilcox  y.  Moudy,  82  Ind.  219,...  96 
Wild  y.  Deig,  43  Ind.  466  (13  Am. 

B.  399) 644 

Wilhelmi  y.  Leonard,  13  Iowa, 

330 367 

Willey  y.  Strickland,  8  Ind.  463..248 

Williams  y.  Bank,  2  Pet.  96 86 

Williams  y.  Pendleton,  etc.,  T.  P. 

Co.,  76  Ind.  87 * 142 


Williams  y.  Biley,  88"lnd,  290...422 

Wills  y.  Wills,  34  Ind.  106 376 

Willson  y.  Nicholson,  61   Ind. 

241 674 

Wilson  y.  City  of  Mineral  Point, 

39  Wis.  160 639 

Wilson  y.  Davis,  37  Ind.  141 613 

Wilson  v.  HoUoway,  70  Ind.  407..602 
Wilson  y.  Trafalgar,  etc.,  Co.,  83 

Ind.  326 647 

Winslow  v.  Winslow,  62  Ind.  8...  99 
Winterrowd  v.  Messick,  37  Ind. 

122 169 

Wiseman  v.  Beckwith,  90  Ind. 

186 602 

Wolcott  V.  Standley,  62  Ind.  198..336, 

379 
Wood  v.  Deutchman,  76  Ind.  148..432 

Woods  y.  McGee,  7  Ohio,  467 269 

Wright  y.  Allen,  16  Ind.  284 388 

Wright  V.  Jordan,  71  Ind.  1 49 

Wright  v.  Wells,  29  Ind.  364 644 

Wright  v.  Williams,  83  Ind.  421..167 

Zeller  v.  City  of  Crawfordsville, 
90  Ind.  262 260 


JUDGES 


OF  THE 


SUPREME  COURT 


OF  TRX 


STATE  OF   INDIANA, 


DUBINQ  THE  TIME  OF  THESE  BEPOBTS. 


Hon.  WILLIAM  E.  NIBLACK.*t 
Hon.  GEORGE  V.  HOWK.f 
Hon.  BYRON  K.  ELLIOTT.  J 
Hon.  ALLEN  ZOLLARS.  t 
Hon.  EDWIN  P.  HAMMOND.  § 


*C!hief  Justice  at  the  VLay  Term,  1888. 

tTerm  of  office  commenced  Janoarj  Ist,  1883, 

tTerm  of  office  commenced  Janoaiy  3d,  1881. 

2  Appointed  May  14th,  1883,  to  succeed  Hon.  WiUJAX  A.  Woosa 

(XYi). 


SUPREME  COURT  COMMISSIONERS 


OF  THX 


STATE  OF  INDIANA, 


DUBINa  THE  TIME  OF  THESE  BEPOBTS. 


Hon.  GEORGE  A.  BICKNELL.*t 

Hon.  JOHN  MORRIS-f 

Hon.  WILLIAM  M.  FRANKLIN.t 

Hon.  JAMES  I.  BEST.f 

Hon.  JAMES  B.  BLACK.  J 


Chief  Commissioner. 

Appointed  April  27th,  1881. 

Appointed  Maj  29th,  1882. 

(xYii) 


OFFICERS 


OF  THE 


SUPREME  COURT. 


CLEBE, 

SIMON  p.  sgEERm. 

SHERIFF, 

JAMES  ELDER. 

LIBBABIAN, 

CHARLES  E.  CX)X. 


XVlll) 


OASES 
ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  JUDICATURE 

OF  THE 

STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  MAY  TERM,  1883,  IN  THE  SIXTY^EVENTH 

YEAR  OF  THE  STATE. 


11,012. 

Stout  v.  The  State. 

Practice. — Filing  Bill  of  Excepliona, — Oertifieate  of  Cfer*,— It  sufficientlj 
appears  that  a  bill  of  exceptions  was  filed  within  the  time  liquited,  if  the 
certificate  of  the  clerk  authenticating  the  transcript  containing  it  bears 
date  within  the  time. 

CriminaIj  Law. — Poor  Penan, — Pomer  of  Supreme  OourL — ^The  Supreme 
Court  has  no  authority  to  appoint  or  pay  an  attorney  to  prosecute  an 
appeal  for  a  defendant  in  a  criminal  case,  and  an  attorney  so  appointed 
by  the  court  below  has  full  authority  to  prosecute  the  appeal. 

Same. — Cduse  for  New  TriaL — That  the  court  admitted  "  irrelevant,  incom- 
petent and  immaterial  evidence,"  or  rejected  "competent,  material  and 
relevant  evidence,"  will  not  be  sufficiently  specific  as  causes  for  a  new 
trial,  to  present  any  question ;  so,  also,  that  the  court  refused  to  permit 
the  defendant  to  prove  by  A.,  B.,  C,  and  other  competent  witnesses,  '*  the 
diseased  condition  of  his  mind  at  the  time  of  and  before  the  homicide." 

Same. — Oompetency  of  Juror, — GonttUutional  Law, — Section  1793,  R.  S.  1881, 
is  constitutional,  and  a  juror  having  an  opinion  based  only  on  rumor  or 
newspaper  statements,  but  who  says  upon  oath  that  he  can  give  an  im- 
partial verdict  on  the  evidence,  may,  in  the  discretion  of  the  trial  court,  be 
sworn  as  a  juror,  and  in  such  case  the  Supreme  Court  will  reverse  only 
where  it  appears  that  this  discretion  has  been  abused. 

Same. — Praaioe. — ^The  jury  may  properly  have  the  indictment  when  re- 
tired to  consider  of  their  verdict. 
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Same. — Instructiom, — A  statement  by  the  conrt  to  the  jury,  that  the  venu& 
of  the  cause  has  been  changed  from  another  coantji  is  harmless  to  th& 
defendant,  as  well  as  unobjectionable. 

Same. — Evidence, — On  a  trial  for  murder,  a  general  instruction  concerning 
the  law  of  homicide,  some  parts  of  which  have  no  application  to  the 
evidence,  will  not  be  available  error,  unless  in  the  particular  case  it 
seems  probable  that  it  might  have  confused  or  misled  the  jury,  and  this 
can  not  be  supposed  where  the  verdict  is  clearly  right  upon  the  evidence. 

Same. — Mandaughter. — An  instruction,  that  "  Voluntary  manslaughter  is 
the  unlawful  killing  of  a  human  being,  without  malice,  express  or  im- 
plied— voluntary,  upon  a  sudden  heat,  as  upon  adequate  pravoeationthe  pad- 
sum  has  been  aroused,  and  the  fatal  act  is  unlawfully  and  voluntarily  com- 
mitted before  sufficient  time  has  elapsed  to  allow  the  passion  to  cool  and 
for  reason  to  resume  its  sway,"  is  not  erroneous. 

Same. — Beasonabie  DoubL-^Jarrell  y.  Statef  58  Ind.  293,  followed  as  to  what 
is  a  reasonable  doubt. 

Same. — A  careful  and  impartial  admonition  to  the  jury  of  the  importance 
of  the  cause,  in  a  trial  for  murder,  as  well  to  the  rights  of  the  defendant 
as  to  the  interests  of  society,  is  not  error. 

Same, —  VerbalTnaecuraciea. — An  instruction  containing,  by  evident  inad- 
vertence or  clerical  error,  a  word  which  is  merely  inaccurate,  as  the  use 
of  "description"  instead  of  "discretion,"  but  which  could  not  possibly 
mislead,  is  not  available  error. 

From  the  Parke  Circuit  Court. 

/.  jB.  Courtney,  for  appellant. 

F.  T.  Hordy  Attorney  General,  jP.  M.  Howardj  Prosecuting 
Attorney,  J.  H.  Burford,  O.  W.  Paul,  if.  D.  White  and  J.  E. 
Humphriea,  for  the  State. 

NiBLACK,  C.  J. — This  was  a  prosecution  for  murder  in  the 
first  degree,  originating  in  the  Montgomery  Circuit  Court, 
from  which  a  change  of  venue  was  taken  to  the  Parke  Circuit 
Court.  The  indictment  was  in  five  counts,  each  charging  the 
appellant,  Joseph  Stout,  with  having,  on  the  24th  day  of  No- 
vember, 1882,  feloniously  killed  and  murdered  one  Taylor 
Dunbar,  in  Montgomery  county.  Upon  several  motions  to 
quash  each  count,  all  the  counts  of  the  indictment  were  held 
to  be  sufficient.  Trial  by  jury ;  verdict  finding  the  defendant 
guilty  of  murder  in  the  first  degree,  as  charged  in  the  first 
count  of  the  indictment,  and  fixing  the  punishment  at  deatb^ 
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After  considering  and  severally  overruling  motions  for  a 
new  trial  and  in  arrest  of  judgment  the  court  rendered  judg- 
ment  upon  the  verdict,  naming  the  time  and  the  place  for  the 
execution  of  the  death  sentence. 

These  latter  proceedings  were  had  on  the  23d  daj  of  April 
1883,  at  which  time  sixty  days  time  was  given  to  the  appel- 
lant in  which  to  prepare  and  file  bills  of  exceptions,  making 
certain  proceedings  at  the  trial  matters  of  record.    Three  bills 
of  exceptions  are  copied  into  the  transcript.     One  assumes  to 
contain  all  the  evidence  given  in  the  cause.    Another  contains 
certain  special  matters  upon  which  questions  were  reserved 
during  the  progress  of  the  trial.    The  third  embraces  the  in- 
structions given  by  the  court  to  the  jury.    They  all  bear  date 
and  purpart  to  have  been  signed  by  the  judge  before  whom' 
the  cause  was  tried,  on  the  23d  day  of  May,  1883,  but  there 
18  nothing  in  the  transcript  showing  when  they,  or  any  of 
them,  were  filed,  and  for  this  reason  counsel  for  the  State  make 
the  point  that  these  bills  of  exceptions  are  not  properly  in  the 
record.     It  is  a  well  recognized  rule  of  practice  in  this  court 
that  where  time  is  given  in  which  to  prepare  and  file  a  bill 
of  exceptions,  the  record  must  in  some  way  affirmatively  show 
that  the  bill  of  exceptions  was  filed  within  the  time  limited. 
The  transcript  in  this  case  was  filed  in  this  court  on  the 
13th  day  of  June,  1883,  which  was  within  the  time  limited 
for  filing  the  bills  of  exceptions.    The  clerk's  certificate  to 
the  transcript  bears  date  the  7th  day  of  that  month,  and  cei^ 
tifies  that  the  transcript  to  which  it  is  attached  "contains  a 
full,  true  and  complete  transcript  of  the  record,  and  all  the 
proceedings  and  judgment  of  the  court,  and  also  the  bills  of 
exceptions  in  the  case  of  the  State  of  Indiana  vs.  Joseph 
Stout,  No.  1053,  indictment  for  murder,  as  the  same  are  found 
on  file  and  remain  of  record  in  my  office." 

According  to  the  doctrine  of  the  case  of  OKver  v.  Pate  43 
Ind.  132,  which  we  think  was  correctly  decided,  this  certifi^te 
naakes  it  appear  affirmatively  that  the  bills  of  exceptions  in 
question  were  properly  on  file  on  the  7th  day  of  June  1883 
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and  that  hence  they  were  filed  within  the  time  limited  by  the 
court. 

After  this  cause  reached  the  Parke  Circuit  Court,  the  ap- 
pellant made  application  to  that  court  to  be  permitted  to  de- 
fend the  proceedings  against  him  as  a  poor  person.  This 
application  was  granted,  and  John  E..  Courtney,  an  attorney 
of  that  court,  was  appointed  to  conduct  the  defence  for  the 
appellant. 

Upon  his  first  appearance  by  counsel  in  this  court,  the  ap- 
pellant filed  his  application  in  writing,  supported  by  his  affi- 
davit, to  be  permitted  to  prosecute  this  appeal  as  a  poor  person, 
and  we  have  been  asked  to  make  formal  ruling  upon  that  ap- 
plication. 

The  subject  of  admitting  litigants  to  prosecute  or  defend 
actions  as  poor  persons  is  one  over  which  this  court  has  no 
original  jurisdiction.  We  have  no  funds  under  our  control 
out  of  which  payment  could  be  made  for  such  services  as  those 
contemplated  by  section  260  of  the  present  code. 

The  provisions  of  that  section  confer  original  and  general 
jurisdiction  only  upon  the  nisi  privs  courts,  and  when  a  nisi 
prius  court  admits  a  litigant  to  prosecute  or  defend  as  a  poor 
person,  the  privilege,  unless  revoked,  extends  to  all  the  sub- 
sequent proceedings  in  the  cause,  including  appeals  to  this 
court.  Consequently,  the  privilege  of  defending  as  a  poor  per- 
son, granted  to  the  appellant  by  the  Parke  Circuit  Court,  ex- 
tends to  the  proceedings  upon  this  appeal.  ^ 

No  question  is  made  here  upon  the  sufficiency  of  the  in- 
dictment; hence,  the  question  of  its  sufficiency  has  not  been 
considered. 

The  appellant  assigned  as  causes  for  a  new  trial : 

First.  That  the  verdict  was  contrary  to  law. 

Second.  That  the  verdict  was  not  sustained  by  the  evidence. 

Third.  That  the  court  had  permitted  irrelevant,  incompe- 
tent and  immaterial  evidence  to  be  given  to  the  jury  to  his 
prejudice  and  over  his  objection. 

Fourth.  That  the  court  had  excluded  competent,  material 
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and  relevant  evidence  from  the  jury,  to  his,  the  appellimt's, 
prejudice,  all  of  which  appeared  by  the  reporter's  notes  of  the 
proceedings  at  the  trial. 

Fifth,  That  the  court  erred  in  allowing  incompetent  evi- 
dence to  be  given  to  the  jury,  and  afterwards  orally  instruct- 
ing them  not  to  consider  the  evidence  thus  given  to  them  be- 
cause of  its  incompetency. 

Sixth.  That  the  court  had  erred  in  refusing  to  permit  him 
to  prove  by  John  Stout,  Elizabeth  Stout,  Dr.  Stowe  S.  Dechon, 
Joel  Stout,  Edward  Bly  and  other  competent  witnesses,  the 
diseased  condition  of  his  mind  at  the  time  of  and  prior  to  the 
homicide  charged  in  the  indictment,  as  well  as  the  general 
condition  of  his  mind  at  that  time. 

SeveTUh.  That  the  court,  after  excluding  all  the  evidence 
offered  as  to  the  condition  of  his,  the  appellant's,  mind  at  the 
time  of  the  homicide,  had  refused  to  permit  him  '^  to  file  the 
following  special  written  plea  in  paragraphs''  (here  insert), 
"  to  which  ruling"  an  exception  was  at  the  time  reserved. 

Eighth.  That  the  court  had  permitted  the  jury,  upon  retir- 
ing to  consider  of  their  verdict,  to  take  with  them  the  entire 
indictment,  consisting  of  five  counts,  after  the  prosecuting 
attorney  had  in  open  court  elected  to  stand  upon  the  first  and 
second  counts  only. 

Ninth,  That  the  court  had  erred  in  overruling  his  challenges 
for  cause,  on  account  of  prejudice  and  opinion  formed,  to 
each  of  the  following  persons  called  as  jurors,  to  wit:  John 
Pence,  J.  H.  Martin,  D.  McMullen  and  Frank  Brown. 

Tenih.  That  the  court  had  erred  in  giving  instructions  to 
the  jury  from  one  to  nineteen,  both  inclusive. 

No  argument  is  submitted  in  support  of  the  first  and  second 
causes  for  a  new  trial  assigned  as  above,  and  the  third,  fourth, 
fifth  and  seventh  causes  are  too  general  and  indefinite  to  pre- 
sent any  question  for  our  decision.  As  a  reference  to  it  will 
show,  the  seventh  cause  for  a  new  trial  does  not  set  out  the 
plea  which  the  appellant  asked  leave  to  file,  nor  does  it  refer 
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to  or  identify  the  plea  in  any  other  suoh  a  way  as  to  make  it 
a  part  of  that  cause  for  a  new  trial. 

The  questions  reserved  by  the  ninth  cause  for  a  new  trial 
ought,  in  their  natural  order,  to  be  first  considered,  in  con- 
nection with  the  refusal  of  the  court  to  grant  a  new  trial. 

John  Pence,  upon  being  sworn  to  answer  questions  as  to 
his  qualifications  as  a  juror,  said  that  he  had  formed  an  opin- 
ion as  to  the  merits  of  the  cause ;  that  his  opinion  was  formed 
from  reading  the  Rockville  newspapers,  and  talking  with  some 
of  his  neighbors;  that  he  had  never  talked  with  any  of  the 
witnesses  in  the  cause,  or  with  any  one  who  knew  any  of  the 
&cts  connected  with  it ;  that  he  had  no  personal  knowledge 
of  the  case  in  any  way,  and  did  not  know  any  of  the  witnesses 
or  parties.  He  was  then  asked  if  he  felt  able,  notwithstand- 
ing his  opinion  thus  formed,  or  any  opinion  he  might  have 
expressed,  to  render  an  impartial  verdict  upon  the  law  and 
the  evidence  in  the  cause.   To  this  he  answered,  •*  I  j  udge  not.'' 

Acting  seemingly  upon  the  theory  that  Pence  had  not  fully 
understood  this  last  question,  the  prosecuting  attorney  pro- 
pounded substantially  the  same  question  to  him  in  a  different 
form,  to  which  he  answered,  "  I  feel  able  so  far  as  I  know 
about  it.'' 

He  further  said  that  he  had  no  bias  or  prejudice  against 
the  appellant,  and  that  he  thought  he  could  give  him  a  fair 
trial  upon  the  law  and  the  evidence.  He  still  further  answered 
that  it  might  require  some  evidence  to  change  the  opinion  he 
had  formed,  but  that  if  the  facts  as  shown  by  the  evidence 
should  prove  to  be  different  from  the  statements  upon  which 
he  had  predicated  his  opinion,  he  thought  his  opinion  as  al- 
ready formed  would  not  influence  his  verdict. 

Martin,  McMuUen  and  Brown  severally  answered  under 
oath  that  they  had  formed  opinions  about  the  case,  either  from 
rumor  merely  or  from  reading  the  newspapers ;  that  they  had 
no  bias  or  prejudice  against  the  appellant,  and  that  they  thought 
they  could  give  him  a  fiiir  and  impartial  trial. 

The  answers  of  these  last  named  persons,  severally  consid- 


MAY  TERM,  1883. 


'  Stout  V.  The  State. 


€red,  were  less  objectionable  as  regards  their  competency  than 
were  those  of  Pence.  The  court  held  them  all,  including 
Pence,  to  be  competent  jurors. 

All  the  decisions  of  this  court  touching  the  competency 
of  jurors,  to  which  we  are  referred  by  counsel,  were  made 
under  the  criminal  code  of  1852,  which  was  materially  dif- 
ferent from,  and  much  less  liberal  than,  the  corresponding 
provision  on  that  subject  found  in  the  criminal  code  of  1881, 
BOW  in  force. 

This  last  named  provision,  constituting  a  part  of  section 
1793  of  the  R.  S.  of  1881,  is  as  follows : 

"  The  following,  and  no  other,  shall  be  good  causes  for  chal- 
lenge to  any  person  called  as  a  juror  in  any  criminal  trial :  * 
*  *  *  *  Second.  That  he  has  formed  or  expressed  an  opinion 
as  to  the  guilt  or  innocence  of  the  defendant.  But  if  a  per- 
son called  as  a  juror  state  that  he  has  formed  or  expressed  an 
opinion  as  to  the  guilt  or  innocence  of  the  defendant,  the  court 
or  the  parties  shall  thereupon  proceed  to  examine  such  juror 
on  oath  as  to  the  ground  of  such  opinion ;  and  if  it  appear  to 
have  been  founded  upon  reading  newspaper  statements,  com- 
munications, comments,  or  reports,  or  upon  rumorsor  hearsay, 
:and  not  upon  conversations  with  witnesses  of  the  transaction, 
or  reading  reports  of  their  testimony,  or  hearing  them  tes- 
tify ;  and  the  juror  state  on  oath  that  he  feels  able,  notwith- 
standing such  opinion,  to  render  an  impartial  verdict  upon 
the  law  and  evidence,  the  court,  if  satisfied  that  he  is  impar- 
tial and  will  render  such  verdict,  may,  in  its  discretion,  ad- 
mit him  as  competent  to  serve  in  such  case.'' 

Under  this  provision  of  the  statute  of  1881,  we  see  no  ob- 
jection to  the  competency  of  any  one  of  the  four  persons 
above  named  and  called  as  jurors  in  this  case;  at  all  events 
the  fiicts  presented  by  the  answers  of  each  one  of  those  per- 
sons raised  a  question  for  the  decision  of  the  court  in  connect 
tion  with  the  general  appearance  and  the  demeanor  of  the 
proposed  jurors,  and  concerning  which  the  provision,  quoted 
ss  above,  confers  a  judicial  discretion,  and  there  is  nothing 
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disclosed  from  which  we  can  infer  any  abuse  in  this  case  of 
the  discretion  thus  conferred. 

A  murder  case  was  recently  tried  in  the  State  of  Colorado 
in  which  one  of  the  jurors  who  tried  the  cause,  when  he  was 
caUed,  stated  that  he  had  formed  some  opinion  as  to  the  guilt 
or  innocence  of  the  defendant;  that  he  had  formed  his 
opinion  from  reports  merely,  and  that  it  would  require  evi- 
dence to  remove  the  opinion  he  had  formed ;  that  he,  however^ 
knew  of  no  reason  why  he  could  not  render  a  fair  and  im- 
partial verdict  according  to  the  law  and  the  evidence. 

Upon  an  appeal  the  Supreme  Court  of  that  State  said^ 
amongst  other  things,  in  brief,  that  the  question  whether  a 
juror  has  such  an  opinion  as  will  require  evidence  to  remove 
it,^is  one  quite  commonly  propounded  by  attorneys ;  but  is 
no  certain  or  proper  test  of  a  juror's  qualifications ;  that  no 
rational  person  has  an  opinion  upon  any  subject  which  is 
changed  or  removed  except  by  evidence  of  some  kind ;  that 
the  time  has  gone  by,  if  it  ever  existed,  when  a  juror  is  held 
to  be  disqualified  merely  because  he  has  heard  or  read  some- 
thing  Znt  the  case  he  is  called  to  try,  and  is  intelligent 
enough  to  have  formed  some  opinion  about  what  he  has  heard 
or  read ;  that  in  such  a  case  the  proper  test  is,  can  and  will 
the  juror  render  a  fair  and  impartial  verdict,  according  to  the 
evidence  to  be  adduced  at  the  trial,  regardless  of  his  precon- 
ceived opinion  ?  that  if  he  can  and  will  so  decide  upon  the 
evidence,  there  is  no  ground  for  sustaining  a  challenge  on  ac- 
count of  any  opinion  he  may  have  previously  formed.  Jones 
v.  i8tate,  16  Cent.  L.  J.  409. 

These  remarks  are  in  evident  accord  with  the  spirit  and 
meaning  of  section  1793,  mpra,  of  our  present  criminal  code^ 
and  are  for  that  reason  applicable  to  the  case  before  us.  It 
may  be  said  that  the  answers  of  Pence  were  not  in  all  respects 
as  positive  and  explicit  as  might  have  been  desirable,  but^ 
taking  them  all  together,  they  impress  us  as  having  afforded 
a  reasonable  assurance  that  he  was  both  able  and  willing  to 
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render  an  impartial  verdict.     See,  also,  Greenfield  v.  People, 
74  N.  Y.  277. 

At  the  trial  John  Stout,  the  father  of  the  appellant  and  on 
his  behalf,  testified  that  the  appellant  had  been  subject  to  oc- 
casional attacks  of  epilepsy  all  his  life.  Other  witnesses  were 
then  called  to  further  testify  on  the  same  subject,  and  as  to 
the  nature  and  frequency  of  those  attacks,  but  their  testimony 
was  excluded.  Dr.  Dechon,  a  practicing  physician  who  had 
occasionally  attended  the  appellant  up  to  and  as  late  as  1877, 
was  also  called  as  a  witness  by  the  appellant.  He  was  asked,  ^ 
amongst  other  things,  to  explain  what  epilepsy  is ;  the  nature 
of  the  attacks  with  which  the  appellant  had  been  afflicted ; 
the  effect  which  such  attacks  were  liable  to  have  upon  the 
minds  of  those  subject  to  them ;  also  the  condition  of  mind 
into  which  the  appellant  had  been  thrown  by  the  disease,  as 
well  as  the  general  mental  condition  of  the  appellant. 

In  connection  with  the  enquiries  made  of  this  witness,  as 
above  enumerated,  several  separate  and  distinct  propositions 
were  submitted  to  the  court  as  to  matters  expected  to  be  proven 
by  him,  and  in  each  case  the  proposed  evidence  was  excluded. 
After  this,  however,  the  appellant,  while  testifying  as  a  witness, 
was  permitted  to  state  the  nature  and  extent  of  his  affliction 
resulting  from  epilepsy,  and  the  manner  in  which  the  disease 
had  affected  him,  both  physically  and  mentally. 

As  will  be  observed,  the  sixth  cause  for  a  new  trial  does 
not  indicate  any  particular  item  of  proposed  evidence,  making 
reference  to  the  appellant's  mental  condition,  as  having  been 
erroneously  excluded.  As  applicable,  therefore,  to  the  various 
rulings  made  by  the  court  touching  the  subject  of  the  appel- 
lant's mental  condition,  the  sixth  cause  for  a  new  trial  is  too 
indefinite  and  uncertain  to  raise  any  question  upon  any  par- 
ticular item  of,  or  proposition  concerning,  evidence  which  was 
rejected.  In  any  event^  the  actual  physical  as  well  as  the  ap- 
parent mental  condition  of  the  appellant  at  the  time  of  the 
homicide  was  either  directly  or  otherwise  brought  to  the 
attention  of  the  jury  by  several  witnesses,  and  in  that  respect 
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-we  are  unable  to  perceive  that  the  appellant  has  any  substan- 
tial cause  of  complaint. 

As  regards  the  eighth  cause  for  a  new  trial,  it  may  be  said 
that  the  prevailing  doctrine  is  that  the  question  of  the  sub- 
misision  of  books  and  papers  to  the  jury  is  one  which  rests 
largely,  and  sometimes  entirely,  in  the  discretion  of  the  court. 
Whart.  Crim.  Law,  sec.  3308.  But  in  this  State  the  discre- 
tion of  the  court  in  that  respect  is  more  limited  than  in  some 
of  the  other  States.     Nichols  v.  SUxUy  ex  rd.,  65  Ind.  512. . 

We,  however,  know  of  no  exception  to  the  general  rule 
that  the  court  may  permit  the  jury  to  take  with  them  the 
pleadings  in  the  cause  when  they  retire  to  their  room  for  final 
<$onsultation.  Thomp.  &  Men  Juries,  sec.  387.  This  gen- 
eral rule  necessarily  includes  the  indictment  and  all  the  papers 
properly  attached  thereto  in  a  criminal  cause. 

The  only  objection  urged  to  the  first  instruction  given  by 
the  court  is  that  it  told  the  jury  that  the  venue  of  the  cause 
had  been  changed  from  Montgomery  county  by  the  appel- 
lant. That  instruction  did  not,  however,  in  terms  so  inform 
the  jury ;  it  only  told  them  that  the  cause  was  before  them  on 
a  change  of  venue  from  Montgomery  county  by  order  of  the 
Montgomery  Circuit  Court,  omitting  all  reference  to  the 
•causes  or  proceedings  which  induced  the  change.  The  court 
had  judicial  knowledge  of  the  fiict  that  a  change  of  venue  had 
been  taken  in  the  cause,  and  it  was  proper  that  the  fact  should 
be  communicated  to  the  jury  so  as  the  better  to  enable  them 
to  apply  the  evidence  relating  to  the  venue  of  the  alleged 
homicide. 

The  eighth  instruction  is  the  next  one  objected  to  in  its 
order,  and  it  was  as  follows: 

''  Homicide  is  a  general  term,  and  signifies  simply  the  kill- 
ing of  one  human  being  by  another  or  by  others,  and  is  either 
justifiable,  excusable  or  felonious.  It  is  justifiable  when  done 
in  the  execution  of  lawful  authority,  or  by  one  who,  having 
been  guilty  of  no  offence  himself,  in  the  necessary  defence  of 
himself,  to  avoid  imminent  danger,  real  or  apparent,  of  death 


MAY  TERM,  1883.  11 

Stout  V.  The  State. 

or  great  bodily  harm.  There  are  other  cases  of  justifiable 
homicide^  but  their  further  specification  is  unnecessary.  Hom- 
icide is  excusable  when  it  is  committed  by  one  of  two  per- 
sons who  have  mutually  and  voluntarily  engaged  in  an  un- 
lawfiil  combat  without  any  felonioiis  purpose ;  and  after  they 
have  mutually  so  engaged^  one  of  them  having  become  dis- 
satisfied with  it^  and  desirous  to  withdraw  from  it  makes  that 
desire  manifest  by  abandoning  the  combat  and  retreating  from 
his  adversary^  who  nevertheless  pursues  him  until  at  last  he 
is  compelled,  in  the  necessary  defence  of  himself  from  great 
bodily  harm  or  death,  to  turn  upon  and  slay  his  adversary. 
In  such  case  the  law,  while  it  does  not  regard  the  slayer  as 
entirely  innocent,  because  he  at  first  voluntarily  engaged  in 
the  contest,  yet,  inasmuch  as  he  subsequently,  and  before  the 
&tal  blow  was  given,  did  all  he  could  to  repair  his  original 
&ults,  the  law  excuses  him  because  of  the  necessity  under 
which  he  was  placed  by  the  act  of  the  deceased.  All  other 
grades  of  homicide,  which  it  is  important  for  you  to  consider, 
are  felonious  and  are  distinguished  from  those  which  are  jus- 
tifiable or  excusable,  by  bein^  unlawful,  and  in  this  State  are 
included  in  two  classes,  viz.,  murder  and  manslaughter.'' 

The  complaint  made  against  this  instruction  is  that  it  had 
no  practical  application  to  the  facts  of  this  case,  and  that  for 
that  reason  it  was  calculated  to  confuse  and  mislead  the  jury. 
Without  enquiring  whether  this  instruction  was  in  all  respects 
applicable  to  the  case  made  by  the  evidence,  we  see  no  reason 
for  holding  that  it  was  calculated  to  mislead  the  jury  to  the 
prejudice  of  the  appellant. 

The  eleventh  instruction  was  as  follows :  "  Voluntary  man- 
slaughter is  the  unlawful  killing  of  a  human  being,  without 
xnalicfe,  express  or  implied — voluntary,  upon  a  sudden  heat,  as 
upon  adeqtmie  provocation  the  passion  has  been  aroused,  and 
the  fatal  act  is  unlawfully  and  voluntarily  committed  before 
sufficient  time  has  elapsed  to  allow  the  passion  to  cool  and 
for  reason  to  resume  its  sway.'' 

It  is  insisted  that  the  words  ^^  as  upon  adequate  provocation," 
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in  the  connection  in  which  they  are  found,  renders  this  in- 
struction erroneous,  insisting  that  where  there  is  "  adequate 
provocation^'  it  is  no  crime  to  take  human  life. 

It  is  true  that  the  statute  does  not  use  the  words  objected 
to,  nor  equivalent  words,  in  defining  the  crime  of  manslaugh- 
ter. R.  S.  1881,  sec,  1908.  But  the  words,  as  they  are  used 
in  the  instructions,  are  only  illustrative  of  the  kind  of  sudden 
heat  necessary  to  reduce  felonious  homicide  to  manslaughter. 
The  meaning  evidently  intended  to  be  conveyed  was  that  the 
wdden  heal  must  be  actual ;  that  is,  as  upon  adequate  prow- 
cation.  As  thus  construed  and  understood  the  instruction 
was  not  erroneous. 

The  fifteenth  instruction  given  by  the  court  reads  as  follows : 

*^  Evidence  is  sufficient  to  remove  a  reasonable  doubt  when 
it  convinces  the  judgment  of  an  ordinarily  prudent  man  of  the 
truth  of  a  proposition  with  such  force  that  he  would  volun- 
tarily act  upon  that  conviction,  without  hesitation,  in  his  most 
important  affairs.  If  would  be  unsafe  to  convict  any  person 
of  a  felony  when  the  &ct9  proved  and  the  supposition  of  guilt 
simply  afford  a  solution  of  what  would  otherwise  be  myste- 
rious ;  but  when  the  facts  proved  are  susceptible  of  explana- 
tion, upon  no  reasonable  hypothesis,  consistent  with  inno- 
cence, and  point  to  guilt  beyond  any  other  reasonable  solution, 
then  they  are  sufficient  to  rest  a  conviction  upon,  although 
the  crime  is  of  the  utmost  malignity  and  the  penalty  attached 
is  the  highest  known  to  the  law.  This  principle  should  guide 
the  jury  in  determining  the  degree  of  an  offence,  as  well  as  the 
question  as  to  whether  the  accused  is  guilty  of  any  offence. 

"  When  there  is  a  reasonable  doubt  whether  a  defendant's 
guilt  has  been  satisfactorily  shown,  he  must  be  acquitted ;  and 
when  there  is  a  reasonable  doubt  in  which  of  two  or  more  de- 
grees of  an  offence  he  is  guilty,  he  must  be  convicted  of  the 
lowest  degree  only.'' 

The  appellant  concedes  that  this  instruction  is  fully  sup- 
ported by  the  case  of  Jarrell  v.  State,  58  Ind.  293,  but  never- 
theless maintains  that  it  does  not  state  the  law  correctly  on 
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the  subject  of  reasonable  doubts  in  a  criminal  cause^  and  that, 
for  that  reason,  the  case  of  Jai^ell  v.  StatCy  supra,  ought  to  be 
overruled. 

No  other  or  more  specific  objection  is  urged  to  the  instruc- 
tion, and  we  observe  no  substantial  objection  to  it  in  our  ex- 
amination of  it.  We,  therefore,  assume  that  it  was  not  er- 
roneously given. 

The  eighteenth  instruction  given  was  the  following : 

'^It  is  proper  for  the  court  to  remind  you  that  the  issue  in 
this  cause  is  to  the  defendant  of  so  grave  a  nature,  and  to  the 
public  safety  of  such  vital  importance,  that  upon  your  part 
there  should  be  no  error.  The  accused,  if  he  be  innocent, 
ought  not  to  be  erroneously  convicted,  and,  on  the  contrary, 
if  he  be  guilty,  he  ought  not  to  be  erroneously  acquitted.  You 
were^  after  careful  effort,  selected  as  intelligent  and  qualified 
jurors,  sworn  to  impartially  try  and  determine  this  cause,  and  a 
true  verdict  render  according  to  the  law  and  the  evidence.  If 
you  comply  with  your  oaths,  error  against  either  side  must  be 
precluded.  Kemember  that  the  defendant's  life  and  liberty 
are  his  most  sacred  and  highest  rights,  and  can  only  be  for- 
feited by  him  for  the  causes,  upon  the  conditions  and  in  the 
manner  prescribed  by  law.  In  considering  his  rights  do  not 
forget  that  by  each  acquittal  of  a  guilty  criminal  the  safeguard 
erected  by  society  for  its  protection  is  weakened ;  for,  by  the 
non-enforcement  of  penalties  afiSxed  to  criminal  acts,  contempt 
for  the  law  is  bred  among  the  very  class  that  it  is  intended  to 
restrain.  The  evidence  has  been  placed  before  you ;  an  ex- 
haustive discussion  of  the  &cts  by  counsel  on  either  side,  has 
been  had  in  your  hearing,  and  such  instructions  as  in  the 
judgment  of  the  court  would  aid  you  in  arriving  at  a  correct 
decision  have  been  given.'' 

The  appellant  argues  that  this  instruction  in  effect  told  the 
jury  that  he  was  a  guilty  criminal,  and  that  public  policy  dec 
manded  bis  conviction.  In  our  opinion  the  instruction  can 
not  have  such  a  construction  fairly  placed  upon  it.  The  in- 
struction^ taken  as  a  whole,  constituted  a  careful  and  unob- 
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jectionable  admonition  to  the  jury  of  the  importance  of  the 
cause  they  had  been  called  upon  to  decide,  considered  first  with 
reference  to  the  rights  of  the  appellant,  and  next  to  the  inter- 
ests of  society,  for  the  protection  of  which  laws  had  been  en- 
acted. Both  aspects  of  the  case  appear  to  us  to  have  been 
fairly  presented,  and  we  see  nothing  in  the  instruction  of 
which  the  appellant  has  any  just  cause  of  complaint. 

A  merely  verbal  criticism  is  made  upon  the  nineteenth  and 
last  instruction,  in  which  the  jury  was  told  that  in  case  they 
found  the  appellant  guilty  of  murder  in  the  first  degree  they 
might  assess  the  peaalty  at  death,  or  imprisonment  in  the 
State's  prison  during  life,  in  their  " description.'^  The  word 
^description/'  in  the  connection  in  which  it  is  found  in  the 
record,  is  so  obviously  a  clerical  inadvertence,  and  so  entirely 
meaningless  in  any  application  which  can  be  given  to  it  in 
that  connection,  that  we  regard  its  relation  to  the  instruction 
as  wholly  immaterial.  The  instruction  was  sufficient  inde- 
pendently of  that  word  and  those  other  words  immediately 
preceding  and  dependent  upon  it,  all  of  which  may  be  re- 
garded as  mere  surplusage. 

We  have  gone  carefully  through  the  record,  and  find  no 
cause  for  a  reversal  of  the  judgment. 

The  judgment  is  affirmed  with  costs.  ' 

On  Petition  for  a  Rehearing. 

NiBLACK,  C.  J. — The  appellant  complains  that  the  con- 
struction we  have  given  to  the  second  clause  of  section  1793, 
of  the  Revised  Statutes  of  1881,  is  in  violation  of  those  pro- 
visions of  the  Constitution  of  this  State  and  of  the  Consti- 
tution of  the  United  States,  which  guarantee  to  every  person 
prosecuted  for  a  criminal  offence  a  trial  by  an  impartial  jury. 

While  the  clause  in  question  differs  very  greatly  in  its 
phraseology  from  its  corresponding  provision  i^  the  criminal 
code  of  1852,  it  amounts  to  little,  if  anything,  more  than  a 
substantial  re-enactment  of  the  latter  provision,  with  the  con- 
structions added  which  had  been  given  to  it  from  time  to  time 
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by  the  courts.  The  object  of  its  enactment  was  to  afford  a 
well  defined  judicial  method  of  ascertaining  whether  a  person 
called  to  act  as  a  juror  is  impartial  within  the  meaning  of  the 
Constitution  of  the  State  as  well  as  of  the  United  States,  and 
to  declare  what  is  necessary  to  constitute  a  person  so  called  a 
competent  juror,  having  reference  to  his  impartiality  in  the 
cause. 

The  constitution  does  not  assume  to  prescribe  niore  than  that 
a  juror  must  be  impartial,  -leaving  it  to  the  Legislature  and  ta 
the  courts  to  declare  the  condition  of  mind  which  constitutes- 
impartiality  as  applied  to  persons  called  to  serve  as  jurors. 

The  clause  of  section  1793,  supra,  as  construed  by  us,  and 
to  which  objection  is  made,  is  really  in  aid,  and,  consequently,, 
not  subversive,  of  the  constitutional  guaranties  that  a  jury  in 
a  criminal  cause  shall  be  impartial. 

It  was  insisted  in  argument  that  the  bill  of  exceptions  showft 
that  only  four  persons  were  sworn  as  jurors  in  the  cause,  and 
that  for  that  reason  the  verdict  could  not  be  sustained,  and  it 
18  now  objected  that  no  reference  was  made  to  that  point  at 
the  former  hearing. 

In  the  first  place,  the  record  of  the  trial,  as  made  by  the  clerk,, 
shows  that  twelve  duly  qualified  persons  were  called  and  sworn 
as  jurors  to  try  the  cause,  and  there  is  nothing  contradictory 
of  this  recital  in  the  bill  of  exceptions. 

In  the  next  place,  no  question  was  made  upon  the  motion 
for  a  new  trial  either  upon  the  organization  or  the  legality  of 
the  jury,  and  hence  there  was  no  such  question  as  that  argued 
in  the  record.     1  Graham  &  Wat.  New  Trials,  pp.  9  and  10. 

A  motion  in  arrest  of  judgment  raises  no  question  except 
npon  the  jurisdiction  of  the  court  and  upon  the  sufficiency  of 
the  indictment    R.  S.  1881,  section  1843. 

Other  questions  have  been  argued  and  incidentally  consid- 
ered, but  what  we  have  said  practically  disposes  of  every 
question  fully  and  fairly  presented  by  the  record. 

Counsel  for  the  appellant  has  displayed  great  zeal  and  ear- 
nestness in  the  prosecution  of  this  appeal,  and  the  cause  has 
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been  ably  and  elaborately  argued  on  behalf  of  the  State  as 
well  as  the  appellant.  We  have  given  the  cause  that  careful 
consideration  which  its  importance  has  demanded.  The  evidence 
presents  a  most  revolting  case  in  its  details,  and  appears  to 
have  fully  justified  the  verdict.  The  judgment  is  one,  there- 
fore, which  ought  not  to  be  reversed  except  for  some  palpable 
error  which  would  afford  a  dangerous  precedent.  Nothing 
has  been  shown  which  would  justify  us  in  reversing  the 
judgment. 
The  petition  for  a  rehearing  is  overruled. 


"90     i? 
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County  GoMMissiOKEfis. — Erroneous  PloLymettts  by  OourUiy  TStaturer, — Oer<{/S- 
eaU  (/  County  Auditor, — Duly  of  Auditor  of  State. — Duty  of  State  ^Rreauurer. 
— Under  the  provisions  of  sections  6510  and  6511,  R.  S.  1881,  whenever 
it  appears  to  the  board  doing  county  business,  in  any  county,  that  im- 
proper or  erroneous  payments  have  been  made  by  the  county  treasurer 
to  the  St^te  Treasurer,  the  county  auditor  is  required^  under  the  order 
and  direction  of  the  county  board,  to  certify,  under  his  seal  of  office, 
such  improper  or  erroneous  payments  to  the  Auditor  of  State,  whose 
duty  it  is  to  audit  and  allow  the  same  as  a  claim  against  the  State 
Treasurer,  and  he  is  required  to  pay  such  claim  out  of  any  moneys  not 
otherwise  appropriated. 

Sahe. — Judicial  Duties, — Ministerial  or  Administrative  Functions, — In  ascer- 
taining that  improper  or  erroneous  payments  have  been  made  by  the 
county  treasurer  to  the  State  Treasurer,  the  county  board  does  not  sit  as 
a  court  nor  discharge  judicial  duties,  but  merely  performs  the  minis- 
terial or  administrative  functions  of  such  county  board,  under  sections 
5916  and  5917,  R.  S.  1881,  in  the  inspection  and  examination  of  the 
office  and  books  of  such  county  treasurer. 

Same. — Ministerial  Duty, — Judicial  Power, — Mandate, — Where  the  county 
auditor,  under  the  direction  of  the  county  board,  has  certified  to  the 
Auditor  of  State  that  improper  or  erroneous  payments  have  been  made 
by  the  county  treasurer  to  the  State  Treasurer,  the  Auditor  of  State  has 
no  judicial  power,  undet  the  statute,  over  the  claim  so  certified;  but  it 
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is  the  plain  ministerial  duty  of  the  State  Auditor  to  audit  and  allow 
such  payments  as  a  claim  against  the  State  Treasurer,  and  if,  upon  rea- 
sonable request,  the  State  Auditor  refuse  to  issue  his  warrant  for  such  pay- 
ments so  certified,  he  may  be  compelled  by  mandate  to  perform  his  duty. 
Same. — Ckrlifioate  </  County  Auditor, — Defence, — Fraud  or  Mistake, — Where 
the  county  auditor,  under  his  seal  of  office  and  by  the  direction  of  the 
county  board,  certifies  that  improper  or  erroneous  payments  have  been 
made  by  the  county  treasurer  to  the  State  Treasurer,  such  certificate  is 
prima  fa^ie  right  and  correct  and  binding  upon  the  Auditor  of  State,  and 
it  can  not  be  impeached  or  successfully  defended  against,  except  upon 
the  grounds  of  fraud  in  its  procurement  or  issue,  or  of  mistake  therein. 

From  the  Superior  Court  of  Marion  county. 

F.  T.  Hordy  Attorney  General,  for  appellant. 
A.  (7.  Harris. and  W,  H,  Galkina,  for  appellee. 

• 

HowK,  J.-7-In  the  verified  complaint  of  the  appellee's  re- 
lator in  this  case^  he  alleged,  in  substance,  that  he  was  the 
treasurer  of  Carroll  county,  and  the  appellant  was  the  Audi- 
tor of  State  of  the  State  of  Indiana ;  that,  during  the  years 
1878,  1879, 1880  and  1881,  many  of  the  owners  of  real  estate 
in  Carroll  county  did  not  pay  the  taxes  legally  assessed  for 
State  aad  county  purposes,  and  their  lands  were,  therefore,  ad- 
vertised for  sale  in  the  manner  and  form  provided  by  statute, 
and  the  legal  costs  for  such  advertising  were  charged  against, 
and  made  a  lien  upon,  such  lands ;  that  Carroll  county  paid 
the  costs  and  expenses  incurred  in  making  such  advertise- 
ments, from  year  to  year  as  required  by  law,  out  of  the  county 
funds;  that,  by  law,  the  Auditor  of  State  was  required  to  fur- 
nish proi>€r  forms  and  blanks  for  the  county  officers  to  make 
to  such  Auditor  their  semi-annual  statements ;  that  the  forms 
so  provided  for  the  years  aforesaid,  failed  to  notice  or  make 
any  provision  for  the  retention  by  the  county,  out  of  the  taxes 
collected  by  the  county  treasurer,  the  several  aggregate 
amounts  received  on  account  of  the  costs  of  advertising  lands 
thereon  as  aforesaid  and  collected  by  the  treasurer,  and  thereby 
the  county  was  required  to  account  with  and  report  to  the 
Auditor  of  State  and  pay  over  to  the  State  Treasurer,  on  said 
Vol.  90.— 2 
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several  statements,  the  State's  aliquot  part  of  the  gross  sum 
of  taxes  and  printer's  fees  added  and  collected  at  the  same 
time ;  whereas  the  county  was  entitled  to  withhold  and  re- 
tain the  sum  so  collected  on  account  of  charges  added  for  costa 
of  advertising. 

The  relator  further  alleged  that,  on  the  2d  day  of  January, 
1882,  the  board  of  commissioners  of  Carroll  county,  being  in 
lawful  session,  and  the  matters  aforesaid  having  been  brought  to 
its  notice,  proceeded  to  investigate  the  same,  and  it  then  and 
there  appeared  to  such  board,  by  clear  and  sufficient  proof,  that 
the  mistakes  aforesaid  had  beeamade  by  the  treasurer  of  such 
county  in  making  his  settlements  for  the  years  aforesaid,  in 
which  he  had  accounted  for  and  paid  to  the  State  more  money 
than  was  justly  due  the  State,  to  wit :  For  1878,  $124.45,  for 
1879,  $279.50,  and  for  1881,  $271.80;  and  that  thereupon 
the  county  board  made  an  order  setting  out  the  facts  aforesaid, 
and  directing  the  county  auditor  to  certify  the  same,  under  hi& 
seal  of  office,  to  the  Auditor  of  State,  which  was  done  accord- 
ingly. A  copy  of  such  order  and  certificate  was  set  out  at 
length  in  the  relator's  complaint. 

The  relator  further  averred  that  afterwards  the  said  order 
was  duly  presented  to  the  Auditor  of  State,  at  his  office,  and 
demand  was  properly  made  upon  him  to  audit  and  allow  the 
the  same  as  a  claim  against  the  Treasurer  of  State,  but  the* 
Audijtor  of  State,  wholly  disregarding  his  duty  in  the  premi- 
ses, refused  so  to  do,  although  there  was  sufficient  money  in 
the  State  treasury,  not  otherwise  appropriated,  to  pay  the  same, 
and  he  also  refused  to  receive,  audit  and  allow  the  claim,  so 
tJiat  the  county  might  take  credit  on  the  next  settlement  to 
be  made  with  the  State  officers.  Wherefore  the  relator  prayed 
that  a  writ  of  mandate  be  issued,  directing  and  requiring  the 
Auditor  of  State  to  audit  and  allow  the  aforesaid  claim  in  fa- 
vor of  Carroll  county,  and  for  other  proper  relief. 

The  cause  was  put  at  issue  and  tried  by  the  court  at  special 
term,  and  a  finding  was  returned  by  the  appellee's  relator, 
and  judgment  was  rendered  accordingly,  requiring  the  appel- 
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lanty  and  his  successor  in  office,  to  audit  and  allow  the  afore- 
said claim  in  fitvor  of  Carroll  county,  and  draw  his  warrant 
therefor  on  the  State  treasury,  in  fevor  of  the  relator  or  his 
successor  in  office.  On  appeal  this  judgment  was  affirmed  by 
the  court  in  general  term,  and  from  the  jadgment  of  affirn^ 
ance  this  appeal  is  now  here  prosecuted. 

The  relator^s  complaint  is  founded  upon  the  order  of  the 
board  of  commissioners  of  Carroll  county,  certified  by  the 
county  auditor,  under  his  seal  of  office,  to  the  Auditor  of  State, 
and  the  reftisal  of  the  appellant,  as  State  Auditor,  to  audit 
and  allow  the  claim  therein  preferred  as  a  claim  against  the 
State  Treasurer.  It  is  claimed  by  the  relator  that  the  order 
of  the  county  board  in  the  premises  was  fully  authorized  by 
the  provisions  of  sections  6510  and  6511,  R.  S.  1881,  and  that^ 
under  those  sections,  it  became  and  was  the  statutory  duty  of 
the  appellant,  as  the  Auditor  of  State,  upon  the  presentation 
to  him  of  such  certified  order,  to  ^^  audit  and  allow  the  same 
as  a  claim  against  the  State  Treasurer.^^  These  sections  of 
the  statute  provide  as  follows : 

Sec.  6510.  "Whenever  it  shall  appear  to  the  board  doing 
county  business  in  any  of  the  counties  of  this  State,  by  clear  and 
sufficient  proof,  that,  by  reason  of  erroneous  charges  in  the  tax 
duplicate,  or  from  any  other  cause,  the  treasurer  of  such  county 
has  x>Aid  and  accounted  to  said  board  for  more  money  than  was 
justly  due  from  him  on  account  of  county  re  venue,  said  board 
doing  county  business  shall  direct  the  auditor  to  credit  said 
treasurer  with  the  sum  or  sun^s  thus  improperly  paid,  and  order 
the  same  to  be  refunded  from  the  county  treasury," 

Sec.  6511.  "Whenever  similar  improper  or  erroneous  pay- 
ments have  been  made  by  any  county  treasurer  to  the  State 
Treasurer,  the  board  doing  county  business  shall  direct  the 
auditor  to  certify  said  improper  or  erroneous  payments  to  the 
Auditor  of  State,  under  his  seal  of  office,  who  shall  audit  and 
allow  the  same  as  a  claim  against  the  State  Treasurer,  and 
said  treasurer  shall  pay  the  same  out  of  any  moneys  not  oth- 
erwise appropriated." 
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The  order  of  the  board  of  commissioners  of  Carroll 
county,  as  certified  by  the  county  auditor,  under  his  seal  of 
office,  to  the  Auditor  of  State,  and  set  out  in  the  relator's 
complaint,  substantially  conforms  to  and  complies  with  the 
provisions  of  the  above  quoted  sections  of  tha  statute.  The 
order  of  the  county  board  and  the  certificate  of  the  county 
auditor  were  in  substance  as  follows : 
"  State  op  Indiana,  Carroll  County,  ss  : 

"Commissioners'  Court,  January  Special  Term,  1882. 

"  In  the  matter  of  settlement  with  State  Treasurer : 

*^Be  it  remembered  that,  heretofore,  to  wit,  at  the  commis- 
sioners' court,  January  special  term,  1882,  held  at  the  court- 
house in  the  city  of  Delphi,  and  on  the  first  day  of  said  term, 
being  the  2d  day  of  January,  1882,  and,  among  other  things, 
the  following  were  had,  to  wit : 

*^  Whereas,  It  has  been  the  custom  of  Carroll  county  to  add 
the  costs  of  advertising  delinquent  lands  and  town  lots  for 
sale  to  the  delinquent  taxes  upon  the  several  tax  duplicates, 
at  each  advertisement,  thereby  augmenting  the  delinquent 
taxes  on  such  lands  and  lots  to  the  extent  of  said  costs  of 
advertising  thus  added ;  and, 

"Whereas,  There  are  a  number  of  tracts  upon  which  the 
taxes  are  being  paid  from  time  to  time,  which  have  been  ad- 
vertised a  number  of  times  before  said  payments  are  made, 
on  which  the  costs  of  advertising  amount  to  a  large  percent- 
age of  the  sum  of  said  taxes  when  paid ;  and, 

"Whereas,  The  county  is  compelled  to  pay  the  publisher 
out  of  the  county  treasury,  the  costs  of  such  advertisements, 
thereby  making  such  amounts  as  have  been  added  to  the  de- 
linquent taxes  as  above  mentioned  a  specific  county  fund ;  and, 

"  Whereas,  The  auditor  and  treasurer,  in  making  the  distri- 
bution of  the  delinquent  taxes  collected  and  settled  for  on 
the  May  and  December  settlement  sheets  for  1878,  1879  and 
1881,  distributed  said  delinquent  taxes  to  the  various  funds 
represented  on  the  tax  duplicates,  including  in  said  distribu^ 
tion  said  cost  of  advertising  which  had  been  added  to  the 
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delinquent  taxes  as  aforesaid^  and  collected  at  each  of  said 
settlements  in  May  and  December^  1878^  1879  and  1881 ;  and^ 

"  Whereas,  It  has  been  the  practice  of  all  the  counties  of 
this  State  to  deduct  the  cost  of  advertising  delinquent  lands 
each  year  from  the  gross  collections  of  delinquent  taxes  as 
shown  upon  the  May  settlement  sheets  of  each  year^  before 
distributing  said  delinquent  taxes  to  the  several  funds  en- 
titled thereto,  thereby  reimbursing  said  counties  for  said  costs 
which  had  been  added  to  the  delinquent  taxes  and  distributed 
to  the  various  funds  as  heretofore  mentioned.  This  custom 
of  adjusting  said  account  and  reimbursing  the  county  was 
made  necessary  by  the  forms  of  settlement  sheets  as  prepared 
by  the  respective  State  Auditors,  and  has  been  the  practice  for 
a  great  many  years ;  and, 

*^  Whereas,  There  was  no  provision  made  in  the  May  settle- 
ment sheets  of  1878,  1879  and  1881,  for  deducting  the  costs 
of  advertising  the  delinquent  lists  of  these  years  from  the 
delinquent  taxes  collected  and  settled  for  on  said  May  settle- 
ment sheets  of  1878,  1879  and  1881,  thereby  compelling  said 
Carroll  county  to  pay  to  the  State  and  various  funds  other 
than  county  revenue  a  large  proportion  of  said  costs  of  ad- 
vertising, which  was  collected  at  said  May  and  December 
settlements  of  1878,  1879  and  1881,  which  costs  so  collected, 
rightfully  and  justly  belong  to  the  county  revenue  of  Carroll 
county;  and, 

**  Whereas,  The  said  costs  of  advertising  delinquent  lands 
and  lots  in  Carroll  county,  for  the  years  hereinafter  named, 
are  as  follows,  to  wit : 

For  the  year  1878 $124.46 

For  the  year  1879 279.50 

For  the  year  1881 271.80 

Total $675.75 

"  Now,  therefore,  the  board  of  commissioners  of  Carroll 
county,  being  in  lawful  special  session  on  this,  the  2d  day  of 
January,  1882,  it  is  ordered  by  said  board,  after  a  careful  ex«p 
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amination  of  the  foregoing  statement,  that  it  does  appear  to 
said  board  by  clear  and  sufficient  proof,  that  erroneous  pay- 
ments have  been  made  by  the  treasurer  of  Carroll  county  to 
the  Treasurer  of  State,  to  the  extent  of  the  collections  of  the 
costs  of  advertising  delinquent  lands  and  lots,  which  have 
been  paid  to  said  State  Treasurer  at  the  May  and  December 
settlements,  in  the  years  1878,  1879  and  1881. 

^'And  it  is  further  ordered  by  the  board  that  the  auditor  of 
Carroll  county  be  hereby  directed  to  certify  to  the  Auditor  of 
State  said  erroneous  payments,  as  above  set  forth,  under  his 
seal  of  office,  and  that  said  Auditor  of  State  be  requested  to 
pay  the  same  to  the  treasurer  of  Carroll  county,  or,  at  his 
option,  to  allow  said  Carroll  county  to  deduct  said  costs  of 
advertising  for  each  of  said  omitted  years  from  the  May  set- 
tlement sheet  in  1882,  in  accordance  with  the  manner  of  ad- 
justing said  account  and  reimbursing  said  Carroll  Itnd  other 
counties  for  said  costs  for  more  than  twenty-five  years  imme- 
diately preceding  the  year  1878,  as  shown  by  the  settlement 
sheets  now  on  file  in  the  office  of  the  Auditor  of  State. 
"  State  op  Indiana,  Carroll  County,  88 : 

"  I  hereby  certify  that  the  foregoing  is  a  complete  and  true 
copy  of  the  order  of  the  board  of  commissioners  on  record 
in  my  office  in  relation  to  said  matter.  Given  under  my  hand 
and  official  seal,  at  Delphi,  this  22d  day  of  March,  1882. 

[seal.]  "  H.  DUNKLB, 

"Auditor  Carroll  County." 
By  a  proper  assignment  of  error  here,  the  appellant  has 
brought  before  this  court  the  errors  assigned  by  him  in  the 
eourt  below  in  general  term,  in  substance,  as  follows : 

1.  The  court  erred  in  refusing  to  require  the  plaintiff  to 
make  his  complaint  and  writ  more  specific,  by  giving  a  state- 
ment of  the  items  for  which  the  board  of  commissioners  of 
Carroll  county  made  an  allowance. 

2.  The  court  erred  in  overruling  a  demurrer  filed  by  appel- 
lant to  the  complaint  and  writ  in  this  cause. 

3.  The  court  erred  in  sustaining  a  demurrer  to  the  second 
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paragraph  of  defendant's  return  to  the  alternative  writ 
herein. 

4.  The  court  erred  in  overruling  defendant's  motion  for  a 
new  trial. 

5.  The  finding  of  the  court  was  contrary  to  law. 

6.  The  finding  of  the  court  was  contrary  to  the  evidence. 
We  will  consider  and  decide  the  several  questions  presented 

ttnd  discussed  by  the  learned  counsel  of  the  appellant^  in  his 
•elaborate  and  exhaustive  brief  of  this  cause^  and  arising  under 
the  alleged  errors^  in  the  order  of  their  assignment. 

1.  The  record  shows  that  at  the  proper  time  the  appellant 
moved  the  court  at  special  term  to  require  the  appellee's  re- 
lator to  make  his  complaint  more  specific^  in  the  following 
particulars : 

'^Mrd.  To  give  an  itemized-  statement  of  the  cost  of  ad- 
vertising delinquent  lists,  setting  forth  the  name  of  each  de- 
linquent taxpayer,  whose  land  was  advertised  for  sale  for  the 
payment  of  taxes,  of  whom  the  cost  of  advertisement  was 
collected,  and  of  which  part  was  paid  into  the  State  Treasury ; 
and  what  proportion,  collected  from  each  person,  was  paid 
over  to  the  State  Treasurer ;  also  a  statement  of  the  fiill 
amount  of  such  cost  collected  ofi^  of  delinquents,  and  paid 
into  the  State  Treasury,  to  enable  the  defendant  to  defend 
against  the  same ;  and  for  the  reason  that  the  action  of  the 
board  is  t  judgment  in  its  own  &vor  upon  its  own  claim,  and 
it  is  not  authorized  to  act  thereon,  and  its  judgment  is  void, 
being  ex  parte,  without  notice  and  against  public  policy. 

^^Seoond.  To  require  the  petitioner  to  give  an  itemized  state- 
ment of  his  claim,  or  a  bill  of  particulars,  for  the  reason  that 
the  defendant  can  not  audit  without  inspection  of  the  claim, 
and  it  is  the  duty  of  the  auditor  of  the  county  to  certify  up 
a  statement  of  the  items,  as  the  defendant  can  not  determine 
whether  the  money  was  improperly  or  erroneously  paid  to  the 
t3tate  Treasurer,  and  the  judgment  of  the  commissioners  is  not 
conclusive  on  the  defendant. 

^*Third.  That  petitioner  be  required  to  specifically  set 
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forth  and  separate  the  amount  paid  to  the  State  Treasurer  of 
the  costs  collected  from  delinquent  taxpayers^  and  that  part  of 
the  costs  of  advertising  the  delinquent  tax  lists  not  collected 
of  said  delinquents,  for  the  reason  that  the  State  is  not  liable 
for  the  cost  of  ad vcrtising  the  delinquent  lists,  but  the  county 
of  Carroll  must  pay  the  entire  cost  of  advertising  such  sales. '^ 

We  are  of  opinion  that  the  court  did  not  err  in  overruling 
this  motion.  The  first  two  points  specified  in  the  motion  pro- 
ceed upon  the  theory  that  the  county  board  acts  judicially  in 
ascertaining,  under  the  provisions  of  section  6511,  above 
quoted,  that  improper  or  erroneous  payments  have  been  made 
by  the  county  treasurer  to  the  State  Treasurer,  and  in  direct- 
ing the  county  auditor  to  certify  such  payments  to  the  Audi- 
tor of  State,  to  be  audited  and  allowed,  and  paid  by  the  State 
Treasurer  out  of  any  moneys  not  otherwise  appropriated. 
Upon  this  theory,  it  is  claimed  that  the  action  of  the  county 
board,  in  such  case,  is  a  judgment  in  its  own  favor  upon  its 
own  claim,  and  that  such  judgment  is  void,  being  exparUy 
without  notice  and  against  public  policy.  But  this  theory,  as 
it  seems  to  us,  is  not  authorized  by  the  provisions  of  the  stat- 
ute. The  county  board  does  not  act  judicially  er  as  a  courts 
under  the  provisions  of  the  section  quoted,  in  ascertaining 
that  improper  or  erroneous  payments  have  been  made  by  the 
county  treasurer  to  the  State  Treasurer,  and  its  dirqction  to 
the  county  auditor  to  certify  such  payments  to  tlit  Auditor 
of  State  is  not  a  judgment  either  in  form  or  substance.  In 
section  5916,  B.  S.  1881,  it  is  made  the  duty  of  the  county 
treasurer  to  ^^  so  arrange  and  keep  his  books  that  the  amount 
received  and  paid  out  on  account  of  separate  and  distinct 
funds  or  specific  appropriations  shall  be  exhibited  in  sepa- 
rate accounts;"  and  in  the  next  section,  5917,  it  is  provided 
that  ^^  He  shall,  at  all  times,  keep  his  books  and  office  subject 
to  the  inspection  and  examination  of  the  board  of  county  com- 
missioners ;  and  shall  exhibit  the  money  in  his  office,  to  such 
board,  at  least  once  each  year." 

Under  these  sections  of  the  statute,  it  is  made  the  duty  of 
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the  county  board  to  inspect  and  examine  the  books  of  the 
county  treeasurer^  showing  the  amounts  received  and  paid 
out  by  him  on  account  of  the  separate  and  distinct  funds. 
If  it  appear^  upon  such  inspection  and  examination,  that  im- 
proper or  erroneous  payments  have  been  made  by  the  county 
treasurer  to  the  State  Treasurer,  then,  under  section  6511, 
above  quoted,  it  is  made  the  duty  of  the  county  board  to 
direct  the  county  auditor  to  certify  such  payments  to  the 
Auditor  of  State,  under  his  seal  of  oflSce,  to  be  audited  and 
allowed  as  a  claim  against  the  State  Treasurer,  and  by  him 
paid  out  of  any  moneys  not  otherwise  appropriated. 

The  duties  imposed  upon  the  county  board  by  these  statu- 
tory provisions,  we  think,  are  clearly  ministerial  and  not 
judicial.  In  ShoemaJcer  v.  Boards  ^eto.,  36  Ind.  175,  in' con- 
struing a  section  of  a  former  statute,  identical  in  its  terms 
with  section  6511, wipra,  this  court  said:  "But  the  remedy 
provided  for  obtaining  money  that  has  been  improperly  paid 
into  the  State  treasury  is  a  special  one,  and  must  be  strictly 
pursued.  It  does  not  contemplate  a  resort  to  the  courts. 
The  matter  must  be  presented  to  the  board  doing  county 
business,  which  shall  direct  the  county  auditor  to  certify  such 
improper  or  erroneous  payment  to  the  Auditor  of  State,  un- 
der his  seal  of  office,  who  shall  audit  and  allow  the  same  as  a 
claim  against  the  treasury,  and  the  treasurer  shall  pay  the 
same  out  of  any  moneys  not  otherwise  appropriated.  There 
is  a  valid  appropriation  as  provided  by  the  constitution,  but 
the  remedy  provided  must  be  strictly  pursued,  or  the  Auditor 
of  State  would  have  no  power  to  audit  such  claim.  No 
power  is  conferred  upon  the  courts  to  take  jurisdiction,  or 
render  any  decree  in  the  premises.  If  the  Auditor  of  State 
should  refuse  to  audit  such  claim  he  might  be  compelled  to 
do  so  by  mandate.^'     Adams  v.  Board,  etc.,  46  Ind.  454. 

In  the  case  at  bar,  it  is  shown  by  the  complaint  that 
the  remedy  provided  in  section  6511,  above  quoted,  was 
strictly  pursued  by  the  county  board  of  Carroll  county, 
and  that  under  its  direction   the  county  auditor  certified 
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under  his  seal  of  office,  to  the  Auditor  of  State,  the  im- 
proper and  erroneous  payments  made  by  the  county  treasurer 
to  the  State  Treasurer.  The  action  of  the  county  board  and 
county  auditor,  in  the  premises,  is  prima  faeie  right  and  cor- 
rect, we  think,  and  constitutes  the  basis  of  the  relator's  ac- 
tion. When  the  order  and  certificate  were  presented  to  the 
Auditor  of  State,  it  became  his  duty  under  the  statute  to 
«udit  and  allow  the  amount  certified  as  a  claim  against  the 
State  Treasurer.  The  case  is  not  one  in  which  the  Auditor 
of  State  was  entitled  to  any  bill  of  particulars.  The  order 
and  certificate,  made  under  and  in  conformity  with  the  statute, 
were  the  foundation  of  the  relator's  action,  and  these  were  set 
out  in  his  complaint. 

The  third  point  in  the  motion  to  make  more  specific  is 
founded  upon  the  assumption  that  the  order  and  certificate, 
set  out  in  the  complaint,  embrace  moneys  which  had  not  been 
collected  from  delinquents,  and  had  not,  therefore,  been  paid 
to  the  State  Treasurer.  This  assumption  was  not  warranted, 
we  think,  by  anything  alleged  in  the  relator's  complaint. 

What  we  have  already  said,  we  think,  disposes  of  the  al- 
leged error  of  the  court,  in  overruling  appellant's  demurrer  to 
the  relator's  verified  complaint  and  alternative  writ,  as  these 
pleadings  were  certainly  sufficient  to  entitle  the  relator  to 
some  relief.  It  was  shown  thereby,  clearly  and  unequivo- 
cally, that  moneys  belonging  to  the  county  fund  of  Oarroll 
county  had  been  paid  by  the  county  treasurer  to  the  State 
Treasurer ;  that  such  payments  were  improper  and  erroneous ; 
that,  in  strict  conformity  with  the  provisions  of  sections  6510 
and  6511,  above  quoted,  the  county  board  of  such  county  had 
ascertained  the  amount  of  such  payments,  and  had  directed 
the  county  auditor  to  certify  the  same,  under  his  seal  of  office, 
to  the  Auditor  of  State ;  and  that,  upon  the  presentation  of 
such  order  and  certificate,  the  State  Auditor  had  refused  to 
audit  and  allow  the  same  as  a  claim  against  the  State  Treas-^ 
urer.  The  complaint  and  alternative  writ  were  each  sufficient, 
we  think,  to  withstand  the  appellant's  demurrer  thereto. 
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It  is  claimed  by  the  appellant's  counsel  that  the  court  erred 
,  in  sustaining  a  demurrer  to  the  second  paragraph  of  the  an- 
swer or  return  to  the  complaint  and  alternative  writ.  In  this 
paragraph  the  appellant  stated  in  substance  that  the  claim  set 
out  in  the  complaint  was  the  property  of  the  board  of  com- 
missioners of  Carroll  county ;  that  the  county  board  was  the 
owner  of  such  claim,  and  the  only  party  in  interest  connected 
therewith,  and  would  receive,  have  and  own  the  money  by  the 
enforcement  of  its  judgment?;  that  the  county  board,  being 
the  owner  of  such  claim,  could  not  hear,  settle,  adjust  and 
determine  such  claim  against  the  State,  or  in  any  way  act 
thereon,  and  had  no  jurisdiction  thereof;  that  the  State  of 
Indiana,  through  its  officers  or  ot^her  wise,  had  no  notice  of  the 
pendency, of  such  claim  before  the  county  board  prior  to  its 
tiction  thereon ;  that  the  proceeding  before  the  county  board 
was  not  binding  on  the  appellant  as  to  the  existence,  accuracy, 
legality  or  justice  of  such  claim ;  that  the  appellant,  as  the 
Auditor  of  State,  was  the  only  person,  tribunal  or  authority 
authorized  to  audit,  hear  and  allow  of  disallow  such  claim ; 
that  prior  to  the  institution  of  this  suit  the  relator  presiented 
the  order  of  the  county  board  to  the  appellant,  and  no  other 
or  different  claim,  and  did  not  present  any  itemized  statement 
of  such  claim ;  that,  on  the  presentation  of  such  claim  to  the 
appellant,  as  such  auditor,  prior  to  the  institution  of  this  suit, 
the  appellant  examined,  investigated  and  heard  such  claim, 
and,  in  the  exercise  of  his  judgment  and  discretion  in  the 
matter,  without  malice,  honestly  and  in  good  &ith,  he  disal- 
lowed and  refused  such  claim ;  that  the  action  of  the  appellant 
thereon  was  final  and  conclusive ;  and,  therefore,  the  appel- 
lant demanded  judgment. 

The  court  committed  no  error,  as  it  seems  to  us,  in  sustain- 
ing the  relator's  demurrer  to  this  answer  or  return  of  the  ap- 
pellant. It  states  no  fact  which  shows,  or  tends  to  show,  any 
error,  mistake  or  fraud  either  in  the  order  of  the  county  board 
or  the  certificate  of  the  county  auditor,  and  such  order  and 
certificate  can  not  be  attacked  or  impeached,  we  think,  except 
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for  error,  mistake  or  fraud  therein.  We  have  already  said 
that  the  county  board  does  not  act  judicially,  but  simply  in 
the  discharge  of  a  ministerial  or  administrative  duty^  in  ascer- 
taining  that  improper  and  erroneous  payments  have  been  made 
by  the  county  treasurer  to  the  State  Treasurer,  and  in  direct- 
ing the  county  auditor  to  certify  such  payments,  under  his 
seal  of  office,  to  the  Auditor  of  State.  The  General  Assembly, 
the  sovereign  power  of  the  State,  in  the  statutory  provisions 
above  quoted,  expressly  authorized  the  action  of  the  county 
board  of  Carroll  county  in  the  premises ;  and  although  such 
action  was  not,  as  we  think,  a  judgment,  yet,  prima  faciey  it 
was  correct  and  right,  and  binding  and  conclusive  upon  the 
Auditor  of  State,  unless  he  could  show  error,  fraud  or  mis- 
take therein.  It  was  the  plain,  statutory  duty  of  the  appel- 
lant, as  the  Auditor  of  State,  to  audit  and  allow  the  relator's 
claim  as  certified  by  the  county  auditor,  under  the  direction 
of  the  county  board,  as  a  claim  against  the  State  Treasurer, 
and  none  of  the  facts  alleged  by  him,  in  the  second  paragraph 
of  his  answer  or  returti,  were  sufficient  to  excuse  his  non-per- 
formance of  such  duty.  In  such  a  case  as  this  we  think  the 
county  treasurer  is  a  proper  relator  to  enforce  the  repayment 
into  the  county  treasury  of  money  belonging  to  the  county  fund. 

The  only  question  properly  presented  for  decision,  by  the 
alleged  error  of  the  court  in  overruling  appellant's  motion  for 
a  new  trial,  is  the  sufficiency  of  the  evidence  to  sustain  the 
finding  of  the  court.  Upon  this  question  we  have  no  doubt. 
The  order  of  the  county  board  and  the  certificate  of  the  county 
auditor,  with  the  ap|)ellant's  admission  that  he  had  refused  to 
audit  and  allow  the  same  as  a  claim  against  the  State  Treas- 
urer, made  a  prima  facie  case  for  the  appellee's  relator.  No 
evidence  was  offered  for  the  purpose  of  showing  error,  fraud 
or  mistake  in  such  action  of  the  county  board.  Upon  the 
evidence,  therefore,  the  court  was  bound  to  find,  we  think,  as 
it  did,  for  the  appellee's  relator. 

The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 
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Mount,  Trustee,  v.  The  State,  ex  rel.  Richey. 

Constitutional  Law. — SpecialLatos. — Mandamus. — Township  Trustee. — Spe- 
cial laws  for  the  relief  of  local  officers,  without  whose  fault  public  funds 
for  which  they  are  responsible  have  been  lost,  are  constitutional  and 
valid ;  and  where  the  officer,  a  township  trustee,^  has  supplied  the  lost 
funds,  a  special  act  directing  that  the  amount  be  refunded  to  him  out  of 
the  funds  of  the  township  may  be  enforced  by  mandamus. 

From  the  Scott  Circuit  Court. 

W.  K.  Marshall  and  W.  Trulock,  for  appellant. 
<7.  i.  Jewett  and  H.  E.  Jewett,  for  appellee. 

Elliott,  J. — William  J.  Richey,  the  relator,  was  the  trus- 
tee of  Finley  township,  and  as  such  deposited,  as  his  prede- 
cessors for  a  long  time  had  done,  funds  of  the  township  in  a 
private  bank  of  another  State ;  the  bank  failed,  the  money 
was  lost;  and  Richey  reimbursed  the  towijship.  The  taxpayers 
petitioned  the  Legislature  to  refund  the  money  to  him,  and,  in 
accordance  with  the  prayer  of  the  petition,  ah  act  was  adopted 
directing  that  the  township  trustee  should  refund  it ;  the  trus- 
tee refused,  and  Richey  applied  for  and  received  a  writ  of 
mandate. 

It  is  true  that  public  officers  are  bound  at  their  peril  to 
safely  keep  the  public  money  entrusted  to  their  custody.  Hal- 
bert  V.  State,  ex  rd,,  22  Ind.  125 ;  Inglia  v.  State,  ex  rel.,  61  Ind. 
212.  It  may  be  true  that  the  policy  of  refunding  money  to  an 
ofiScer  who  has  lost  it  by  the  failure  of  a  bank  is  a  vicious  one 
and  to  be  condemned,  but  it  affords  no  ground  for  overturning 
a  legislative  enactment.  Courts  can  not  overthrow  legislative 
acts  upon  the  ground  that  they  are  vicious  in  their  policy  or 
evil  in  their  tendencies^.  Oounty  of  Livingston  v.  Darlington, 
101  U.  S.  407.  Statutes  must  stand  unless  found  repugnant 
to  some  express  provision  of  the  Constitution.  A  learned 
judge  of  this  State  has  stated  with  unusual  clearness  and  vigor 
the  rule  on  this  subject :  ^^  The  legislative  authority  of  this 
State,"  said  he, "  isjthe  right  to  exercise  supreme  and  sovereign 
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power,  subject  to  no  restrictions  except  those  imposed  by  our 
own  Constitution,  by  the  Federal  Constitution,  and  by  the 
laws  and  treaties  made  under  it."  Beauchamp  v.  StaU,  & 
Blackf.  299. 

The  claim  of  the  relator  could  not  have  been  enforced  by 
an  action  prior  to  the  adoption  of  the  act  passed  for  his  re- 
lief, and  if  it  be  true,  as  contended,  that  the  Legislature  can 
only  provide  for  the  payment  of  claims  enforceable  by  a  civil 
action,  this  appeal  must  be  sustained.  But  this  is  not  true. 
In  Town  of  Guilford  v.  Supervisors,  etc.,  13  N.  Y.  143,  it  was 
said :  "  The  Legislature  is  not  confined  in  its  appropriation 
of  the  public  moneys,  or  of  the  sums  to  be  raised  by  taxation 
in  &vor  of  individuals,  to  cases  in  which  a  legal  demand  ex- 
ists against  the  State.  It  can  thus  recognize  claims  founded 
in  equity  and  justice  in  the  largest  sense  of  these  terms,  or  in 
gratitude  or  charity.  Independently  of  express  constitutional 
restrictions,  it  can  make  appropriations  of  money  whenever 
the  public  well-being  requires  or  will  be  promoted  by  it;  and 
it  is  the  judge  of  what  is  for  the  public  good.^^  This,  although 
too  broadly  stated,  is  the  doctrine  of  the  cases  of  Thomas  v» 
Lelandy  24  Wend.  65 ;  Brewster  v.  City  of  Syracuse,  19  N.  Y. 
116;  and  New  Orleans  v.  Clark,  95  U.  S.  644.  We  do  not 
approve  the  doctrine  to  the  extent  it  is  carried  in  the  extract 
quoted,  but  we  do  hold,  that  in  so  far  as  it  declares  that  the 
Legislature  is  not  confined  in  the  allowance  of  claims  to  such 
as  are  enforceable  by  action,  the  decision  is  correct.  This 
general  principle  is  involved  in,  and  sustained  by,  the  cases  to 
be  presently  noticed. 

It  would  be  a  violation  of  the  principles  underlying  our 
governmental  structure  for  courts  to  sit  in  judgment  on  the 
action  of  the  Legislature  allowing  relief  to  individual  claim- 
ants against  the  State  or  its  funds,  and  review  their  decision 
solely  upon  the  ground  that  there  was  no  legal  foundation  for 
the  claims.  A  conflict  would  result  which  would  produce 
endless  confusion  and  serious  disaster. 

The   granting  of  relief  to   individual   claimants  is   not 
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iinthin  the  provision  of  our  Constitution,  which  prohibits  the 
enactment  of  special  laws.  Each  claim  stands  on  its  own 
merits;  a  general  law  could  not  be  made  applicable,  and 
when  general  laws  are  not  applicable  special  ones  may  be 
enacted.  It  is  only  where  general  laws  are  applicable  that 
special  laws  are  forbidden. 

Township  business  can  not  be  regulated  by  special  or  local 
laws,  but  a  law  requiring  reimbursement  to  an  officer  is  not 
a  regulation  affecting  township  business ;  it  is  an  act  granting 
special  relief  in  a  particular  case.  The  terra  *^  business/'  as 
employed  in  the  Constitution,  does  not  apply  to  acts  granting^  ' 
relief  in  particular  and  extraordinary  cases.  The  term  "  busi- 
ness,''  when  applied  to  a  public  corporation,  signifies  the  con- 
duct of  the  usual  affairs  of  the  corporation,  and  the  conduct 
of  such  affairs  as  commonly  engage  the  attention  of  township 
and  county  officers.  It  does  not  mean  the  performance  of 
an  act  which  can  be  done  only  in  a  particular  case  and  by 
authority  of  a  special  law. 

Reimbursing  a  public  officer  for  the  loss  of  public  funds^ 
occurring  while  he  is  ebgaged  in  discharging  public  official  du- 
ties, can  not  be  deemed  an  appropriation  to  private  purposes.  It 
was  decided  in  Board,  etc.,  v.  McLandaborough,  36  Ohio  St.  227, 
that  the  Legislature  may  exonerate  from  responsibility  a 
public  officer  who  has  lost  public  money,  and  that  there  is 
no  constitutional  provision  infringed  in  the  adoption  of  such 
an  act.  The  court  declared  that  such  a  powet  was  a  purely 
legislative  one,  and  added  that,  "Indeed,  it  is  difficult  to  fix 
any  limit  to  the  power  of  the  General  Assembly  in  this  re- 
spect, where  the  funds  so  lost  were  raised  by  taxation,  which, 
as  we  have  said,  is  clearly  a  legislative  power."  It  is,  per-" 
baps,  true,  that  the  Legislature  can  not  authorize  the  assess- 
ment of  a  tax  for  a  mere  private  purpose,  but  that  is  not  the 
case  before  us.  It  is  quite  clear  that  the  Legislature  might 
have  provided  in  what  case  township  officers  should  not  be 
responsible,  and  if  this  be  so  it  must  necessarily  follow  that 
the  matter  is  a  public  one.  • 
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Township  officers  are  agents  of  the  sovereign  power,  and 
the  money  in  their  hands  is,  for  public  purposes  at  least,  in 
the  control  of  the  sovereign.  It  is  a  mistake  to  suppose  that 
money  derived  from  the  taxation  of  the  citizens  of  a  town- 
ship or  county  is  beyond  legislative  control.  In  the  case  of 
Lueas'y.  Board,  etc.,  44  Ind.  524,  it  was  decided  that  funds 
derived  from  taxation  are  under  legislative  control,  and  the 
court  approved  the  case  of  Dennis  v.  Maynard,  15  111.  477, 
where  it  was  said:  "The  State  does  not  allow  itself  to  be 
sued,  but  it  may  hear,  investigate  and  determine  its  own  in- 

'debtedness,  and  assume  the  debts  due  to,  or  from  others. 
So  it  may  direct  the  county  authorities  to  ascertain  and  allow 
just  claims  upon  the  public  treasury,  or  may  ascertain  and 
fix  that  amount,"and  direct  the  raising  of  means,  by  taxation, 
for  its  payment.  The  public,  county,  and  township  funds  are 
under  legislative  control,  and  so  decided  in  The  (hwnty  of 
Pike  V.  The  State,  11  111,  202 ;  and  The  Gourdy  of  Richldnd  v. 
The  Oounty  of  Lawrence,  12  111.  1."  Another  case,  approved 
and  adopted  in  Laoa^  v.  Board,  etc.,  holds  this  doctrine :  "  The 
General  Assembly,  having  the.  legislative  power  of  the  State, 
determines  to  what  local  uses  the  county  funds  shall  be  ap- 
plied. Its  determination  and  direction  may  operate  unwisely, 
harshly  and  unjustly,  but  that  is  no  argument  against  its  power 
to  direct."  This  general  doctrine  is  carried  very  far  in  the 
case  of  City  of  Indianapolis  v.  Indianapolis  Home,  etc,,  50  Ind. 
215,  wherein  it  is  held  that  funds  of  the  city  may  be  directed 
to  be  paid  to  a  charitable  corporation.  The  subject  here  under 
discussion  was  considered  in  the  case  of  New  Orleans  v.  Clark, 
95  U.  S.  644,  and  it  was  said :  "  A  city  is  only  a  political  sub- 
division of  the  State,  made  for  the  convenient  administration 
of  the  government.  It  is  an  instrumentality,  with  powers 
more  or  less  enlarged,  according  to  the  requirements  of  the 

^public,  and  which  may  be  increased  or  repealed  at  the  will  of 
the  Legislature.  In  directing,  therefore,  a  particular  tax  by 
such  corporation,  and  the  appropriation  of  the  proceeds  to 
some  special  municipal  purpose,  the  Legislature  only  exercises 
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a  power  throagh  its  subordinate  agent  which  it  could  exercise 
directly ;  and  it  does  this  only  in  another  way  when  it  directs 
such  corporation  to  assume  and  pay  a  particular  claim  not 
legally  binding  for  want  of  some  formality  in  its  creation^  but 
for  which  the  corporation  has  received  an  equivalent." 

This  case  presents  no  question  as  to  the  right  of  the  Leg- 
islature to  divert  township  funds  to  any  other  than  local  or 
township  purposes^  and  although  some  of  the  opinions  quoted 
in  I/aeas  v.  Board,  etc.,  seem  to  hold  that  such  funds  may  be  di- 
rected to  any  purpose^  general  or  local;  we,  in  referring  to  them, 
do  not  mean  to  be  understood  as  approving  them  to  that  ex- 
tent ;  we  do  no  more  than  decide  that  the  Legislature  has 
power  to  direct  the  application  of  township  funds  to  the  pay- 
ment of  claims  growing  out  of  the  discharge  of  official  duties 
by  the  trustee,  where  the  claims  are  of  a  public  nature. 

Judgment  affirmed. 


No.  10,462. 
MOONEY  V.  KiNSEY. 

SuPBEiCE  CJouBT. — ExceptUm. —  Witness. — A.  question  was  put  to  a  witness, 
and  answered  without  an7  objection  thereto  so  far  as  appeared  by  the 
bill  of  exceptions,  save  that  after  the  answer  it  was  stated  that  "  the 
plaintiff  excepted  to  the  ruling." 

Held,  that  this  presented  no  question  for  the  Supreme  Court. 

HARMT«Kas  Erbor. — Inslruetion, — An  instruction,  which  is  erroneous  be- 
cause it  is  without  the  issues  and  too  favorable  to  the  appellant,  is  harm- 
less as  to  him. 

New  TaiAii. — Newly-Diacovered  Eoidenee, — Surprise, — Newly-discovered  evi- 
dence, or  surprise,  wl^ich  concerns  a  matter  merely  incidental,  and  which 
would  exert  but  the  slightest,  if  any,  effect  upon  the  cause,  is  not  suffi- 
cient ground  for  a  new  trial. 

From  the  Henry  Circuit  Court. 

Jl  M.  Broumy  for  appellant. 
J.  Brown  and  W.  A.  BrotDUy  for  appellee. 
Vol.  90.- 
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ZoLLARS,  J. — This  action  was  commenced  in  the  court  be^ 
low,  by  appellant  against  the  appellee,  to  recover  upon  a  prom- 
issory note,  and  to  foreclose  a  mortgage  given^  as  it  purports, 
to  secure  the  note. 

The  complaint  is  in  the  usual  form  in  such  actions.  Ap- 
pellee pleaded  want  of  consideration,  to  which  appellant  re- 
plied by  a  general  denial.  Trial;  verdict  and  judgment  for 
appellee. 

The  only  error  assigned  is  the  overruling  of  a  motion  for 
a  new  trial. 

Counsel  for  appellant  insists  that  the  judgment  should  be  re- 
versed on  the  evidence.  We  have  read  the  evidence,  as  con- 
tained in  the  record,  and  find  the  testimony  of  different  wit- 
nesses squarely  and  sharply  in  conflict  upon  the  question  of 
consideration.  In  such  case,  under  the  well  established  rule, 
this  court  can  not  disturb  the  verdict  upon  the  weight  of  the 
evidence.  We  may  remark,  moreover,  that  there  is  nothing 
in  the  record  showing  that  the  mortgage  described  in  the  com- 
plaint was  put  in  evidence ;  there  is  no  copy  of  it  in  the  rec- 
ord except  the  exhibit  filed  with  the  complaint.     The  only 

m  

statement  upon  the  subject  is  as  follows :  "  The  mortgage  from 
Kinsey  to  Mooney,  record  13,  page  293,  was  offered  in  evi- 
dence by  counsel  for  plaintiff,  objected  to  by  counsel  for  de- 
fendant, which  was  sustained,  and  excepted  to  by  counsel  for 
plaintiff.'^  The  exclusion  of  the  mortgage  was  not  assigned 
as  a  cause  for  a  new  trial. 

If  we  should  put  a  strict  construction  upon  the  record  we 
could  not  say  that  the  note  described  in  the  complaint  wa» 
offered  or  read  in  evidence. 

Upon  the  trial  of  the  cause,  D.  W.  Chambers,  Esq.,^wa8  a 
witness  for  the  defence.  After  stating  that  he  was  present 
when  the  mortgage  was  executed,  and  heard  a  conversation 
between  the  parties  as  to  the  purpose  of  its  execution,  and  the 
consideration  therefor,  and  that  he  could  not  state  the  exact 
words  used,  he  was  asked  to  give  his  recollection  of  the  sub- 
stance of  what  occurred.     It  is  insisted  now  that  in  permit- 
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ting  this  question,  and  the  answer  thereto,  the  court  below 
committed  an  error.  The  record  does  not  show  that  any  ob- 
jection was  interposed  in  the  trial  court  to  either  the  question 
or  answer.  Possibly,  there  may  have  been  such  objections,  but 
the  record  comes  to  us  as  an  absolute  verity,  and  we  are  bound 
by  it.  Following  the  answer  to  the  question,  there  is  an  ex- 
ception to  'Hhe  ruling."  This  indicates  that  appellant  in* 
tended  to  preserve  a  question  upon  the  competency  of  the 
testimony,  but  such  an  exceptioii  is  unavailing,  unless  the  evi* 
dence  was  at  the  time  objected  to. 

It  will  not  be  necessary,  therefore,  for  us  to  decide  anything 
in  relation  to  the  competency  of  the  testimony. 

It  is  further  insisted  by  appellant  that  the  third  and  fourth 
instructions  of  the  trial  court  were  erroneous,  and  that  the 
judgment  should,  on  that  account,  be  reversed.  The  sub- 
stance of  these  instructions  is,  that  if  the  note  and  mortgage 
were  given  without  consideration,  the  verdict  should  be  for  the 
defendant,  umlesa  they  were  given  and  accepted  with  the  in- 
tention of  defrauding  the  creditors  of  appellee,  he  not  having 
sufficient  property,  aside  from  that  mortgaged,  to  pay  his  debts, 
in  which  event  the  verdict  should  be  for  the  plaintiff,  not- 
withstanding there  may  have  been  no  other  consideration. 

It  is  argued  that  these  instructions  were  without  the  issue, 
as  made  by  the  pleadings,  and,  therefore,  erronebus,  and  that 
in  any  event  they  do  not  state  the  law  correctly.  In  connec- 
tion with  evidence  tending  to  show  a  want  of  consideration, 
there  was  evidence  tending,  in  some  degree,  to  show  that  the 
note  and  mortgage  were  executed  for  the  sole  purpose  of  se- 
curing to  the  wife  of  appellee  the  property  mortgaged.  It  is 
not  clear  just  how  that  object  was  to  be  accomplished.  There 
was  evidence  further  tending  in  some  degree  to  show  that  ap- 
pellee was  in  financial  trouble,  and  that  there  was  danger  of 
his  creditors  taking  the  property  mortgaged. 

It  was  in  view  of  this  testimony,  we  presume,  which  was 
admitted  without  objection,  that  the  instructions  were  given. 
It  will  not  be  necessary  for  us  to  decide  either  of  the  objec- 
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tions  urged  against  these  instructions,  as  the  error,  if  error,  is 
so  clearly  harmless  to  appellant. 

In  a  former  instruction,  the  jury  was  charged  that  the  bur- 
den of  proving  a  want  of  consideration  was  upoii  appellee.  In 
the  instructions  complained  of,  the  jury  was  charged, properly, 
that  if  the  note  and  mortgage  were  given  without  considera- 
tion, there  could  oe  no  recovery.  The  court  did  not  stop  here, 
but  instructed  the  jury  that  notwithstanding  there  may  have 
been  no  consideration,  yet  appellant  might  still  recover,  if  the 
note  and  mortgage  were  executed  and  received  with  the  in- 
tent to  defraud  creditors,  thus  giving  appellant  two  chances 
of  recovery ;  one  based  upon  a  consideration  and  the  other  with- 
out consideration  other  than  the  fraudulent  intent  as  stated. 
If  the  objections  urged  against  the  instructions  came  from  ap- 
pellee, a  different  question  would  be  presented,  which  would 
demand  serious  consideration. 

Appellant  claimed,  and  still  claims,  that  he  should  be  granted 
a  new  trial  upon  the  grounds  of  newly-discovered  evidence 
and  surprise  in  the  testimony  of  Messrs.  Chambers  and  Saint, 
witnesses  for  appellee.  In  his  affidavit,  filed  with  these  rea- 
sons for  a  new  trial,  he  states,  substantially,  that  said  wit- 
nesses stated  upon  the  trial  that  they  were  present  whcQ  the 
mortgage  was  executed,  and  heard  him  say  that  the  note  and 
mortgage  were  given  without  consideration,  and  that  appel- 
lee was  about  to  be  sued,  and  desired  to  cover  up  his  prop- 
erty ;  and  that  said  witnesses  assigned,  as  the  principal  reason 
why  they  could  recollect  said  conversation  so  well,  that  they 
were  attorneys  for  appellee,  and  were  at  the  time  of  the  con- 
versation detailed,  taking  a  mortgage  to  themselves  to  secure 
fees  from  appellee ;  that  he  never  heard  of  the  attorney-fee 
mortgage  before,  and  did  not  make  the  statements  attributed 
to  him  by  the  said  witnesses ;  that  since  the  trial  he  has  made 
search  for  and  found  the  attorney-fee  mortgage,  and  finds  that 
it  was  made  more  than  a  year  subsequent  to  that  in  suit ;  that 
upon  another  trial  he  can  contradict  said  witnesses  with  said 
mortgage,  and  can  prove  also  that  at  the  time  the  attorney-fee 
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mortgage  was  executed^  he  and  the  appellee  did  not  speak  to 
each  other. 

In  some  of  its  statements^  this  affidavit  is  in  conflict  with 
other  portions  of  the  record,  and  to  that  extent  is  overthrown. 
Neither  Chambers  nor  Saint  stated  that  his  recollection  of  the 
conversation  detailed  was  in  any  way  based  upon  the  execu- 
tion of  the  attorney-fee  mortgage  mentioned  in  the  affidavit. 
Saint  asked  permission  to  make  an  explanation  in  relation  to 
some  mortgage  subsequent  to  that  in  suit,  but  was  not  allowed 
to  do  so.  Chambers  stated  that  at  about  the  time  of  the  exe^ 
cution  of  the  mortgage  in  suit,  there  had  been  mortgages  exe- 
cuted to  Chambers  and  Saint,  Forkner  and  Bundy,  and  one, 
he  thought,  to  Mr.  Brown  ("  Joe  Brown  ")  "  for  services  ren- 
dered ; ''  but  he  does  not  state  that  his  recollection  of  the  con- 
versation was  based  upon  or  fixed  by  the  execution  of  such 
mortgage.  The  so-called  attorney-fee  mortgage  would  show 
that  Mr.  Chambers  was  mistaken  as  to  the  date  of  its  execu- 
tion, but  it  would  not  in  any  way  contradict  the  material 
statements  of  either  Mr.  Chambers  or  Saint.  See  Works 
Pr.,  section  923,  and  cases  cited.  It  may  be  stated  further, 
that  appellant  had  the  opportunity  to  and  did  oppose  his  tes- 
timony to  the  material  statements  of  these  witnesses. 

It  can  not  be  said,  in  any  legal  sense,  that  appellant  was 
*  surprised  by  the  statements  of  these  witnesses.  It  would  not 
be  profitable  to  enter  into  a  discussion  in  this  case  of  what 
may  constitate  surprise  in  any  case,  such  as  will  warrant  the 
granting  of  a  new  trial.  See  Works  Pr.,  section  898,  et  seq., 
and  authorities  cited. 

Without  the  assistance  of  a  brief  from  appellee,  we  have 
examined  the  several  questions  discussed  by  appellant's  coun- 
sel, and  find  no  error  in  the  record  for  which  the  judgment 
should  be  reversed.  The  judgment  is,  therefore,  affirmed,  at 
the  costs  of  appellant. 
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iS  1^  No.  9012. 

Ferguson  et  al.  v.  The  State,  ex  rel.  Hagans  et  al, 

Partition. — Cbmmimoner  to  SelL — DiatribtdUm  of  JFVooeecis. — Bond.  —  Cbm- 
plairU, — Demand, — A  commissioner  appointed,  in  a  suit  for  partition,  to 
sell  lands,  is  required  by  statute,  B.  S.  1881,  section  1204,  to  pay  the 
money  realized  to  the  persons  entitled,  on  the  order  of  court,  without 
demand,  and  a  complaint  upon  his  bond  for  failure  need  not  aver  demand. 

Same. — Defects  of  OomplatTU  Cured  after  Verdict. — A  complaint  on  the  bond 
of  a  commissioner  appointed  to  sell  lands  in  partition,  alleging  for  breach 
a  failure  to  pay  the  money  realized  to  the  parties  entitled,  which  avers 
that  the  money  is  due  and  unpaid,  is  not  bad  after  verdict  for  failure  to 
allege  that  the  court  had  made  an  order  for  its  payment. 

8am£. — IrUereaL — IHTicipcU  and  Surety. — A  commissioner  selling  lands  in 
partition  is,  by  virtue  of  the  statute,  B.  S.  1881,  section  5200,  Ijable  for 
interest  from  the  time  when  he  should  have  paid  the  money  to  those  en- 
titled, and  so  are  the  sureties  on  his  bond. 

Same. — Evidenee. — Record. — Payments. — Beceipta. — In  a  suit  upon  the  bond 
of  a  commissioner  to  sell  lands  in  partition,  a  record  of  the  partition 
cause,  showing  that  the  court  had  set  aside  reports  of  the  commissioner 
after  they  had  been  approved,  and  had  disallowed  credit  for  certain  re- 
ceipts which  had  been  presented  as  vouchers,  is,  U  seem,  proper  evidence, 
and  certainly  it  is  harmless  where  it  is  otherwise  distinctly  proved  that 
the  payments  covered  by  the  receipts  had  not  in  fact  been  made. 

Decedekts'  Estates. — AppointTnent  of  Administrator. — The  validity  of  the 
appointment  of  an  administrator  can  not  be  questioned  collaterally. 

Same. —  Witness. — Competency  of  Party. — In  a  suit  against  the  administrator 
of  the  principal  debtor  and  his  sureties,  the  plaintiff  might  testify  for 
himself,  under  the  statute,  Acts  1879,  p.  245,  if  the  administrator  con- 
sented.   The  sureties  could  not  object  in  such  case. 

Beoeipt. — Evidence. — IhymenL — ^A  receipt  is  but  prima  fade  evidence  of 
payment,  and  may  be  contradicted  by  oral  evidence. 

From  the  Clark  Circuit  Court. 

D.  0.  Anihony  and  if.  G.  Hester^  for  appellants. 
J.  -ET.  Stotaenburg,  for  appellees. 

Hammond,  J. — This  was  an  action  by  the  State,  on  the  re- 
lation of  Mahala  Hagans,  against  Samuel  M.  Perry,  adminis- 
trator of  Samuel  L.  Robinson,  deceased,  and  the  appellants. 
The  action  was  upon  a  bond  executed  by  Robinson,  as  prin- 
cipal, and  the  appellants,  as  sureties,  in  a  partition  action, 
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commenced  in  the  common  pleas  court  and  afterwards  trans- 
ferred to  the  circuit  court  of  Clark  county.  Robinson  was 
appointed  commissioner  by  the  court,  in  that  action,  to  sell 
real  estate,  and  gave  the  bond  in  suit  in  the  penalty  of  $4,000, 
to  secure  a  &ithful  discharge  of  his  duties.  It  is  averred  in 
the  complaint  that  Robinson,  as  such  commissioner,  sold  the 
land,  and  collected  the  purchase-money,  amounting  to  $1,881 ; 
that  he  paid  costs  and  expenses  amounting  to  $101.25;  that 
twenty-five  forty-eighths  of  the  residue  should  have  been 
paid  to  the  relatrix,  according  to  the  finding  and  judgment 
of  the  court,  but  that  no  part  of  the  same  had  been  paid  to 
her;  and  that  it  was  due  and  unpaid.  Prayer  for  judgment 
in  the  sum  of  $1,250. 

The  administrator  answered  by  the  general  denial.  The 
appellants  answered  in  seven  paragraphs.  The  first  was  the 
general  denial.  The  seventh  paragraph  of  their  answer  was 
also  called  a  cross  complaint  against  the  administrator.  The 
plaintifi*  and  administrator  separately  demurred  to  the  sev- 
enth paragraph.  Each  demurrer  was  sustained,  and  to  these 
rulings  the  appellants  excepted.  Reply  in  denial ;  trial  by 
the  court;  finding  and  judgment  for  the  plaintiff  in  the  sum 
of  $953;  motion  by  the  sureties  for  a  new  trial  overruled; 
exceptions ;  and  appeal  by  them  to  this  court. 

Five  errors  are  assigned  in  this  court.  The  fifth,  which 
will  be  first  considered,  is,  that  the  complaint  does  not  state 
&cts  sufficient  to  constitute  a  cause  of  action. 

It  is  objected  to  the  complaint,  that  it  does  not  aver  a  de- 
mand before  suit. 

The  law  makes  it  the  duty  of  the  commissioner  appointed 
by  the  court  to  sell  real  estate  in  an  action  of  partition,  afl«r 
paying  costs  and  expenses,  to  pay  the  moneys  arising  fi*om 
the  sale  to  the  persons  entitled  thereto,  according  to  their  re- 
spective shares,  under  the  direction  of  the  court.  Section 
1204,  R.  S.  1881.  The  order  of  court  as  to  distribution 
fixes  the  time  of  payment.     It  is  then  the  duty  of  the  com- 
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missioner^  without  demand^  to  pay  the  parties  their  respec- 
tive shares  of  money  in  his  hands. 

In  Frazee  v.  MeGhord,  1  Ind.  224,  this  court  formulated 
the  following  rules  respecting  a  demand*  * 

'^1.  When  the  time  and  place  of  .payment  are  fixed  in  the 
contract,  no  demand  is  necessary,  before  suit : 

^'  2.  When  the  time  of  payment  is  fixed  and  the  place  is 
left  undetermined  by  the  contract,  no  demand  is  necessary. 

"  3.  If  the  contract  be  to  pay  on  demand,  a  special  de- 
mand before  suit  is  necessary ;  though  on  a  contract  to  pay 
money  such  demand  is  not  necessary. 

"4.  When  the  place  of  payment  is  fixed  by  the  contract, 
but  the  time  is  left  undetermined,  a  demand  before  suit  is 
necessary. 

"  5.  When  both  the  time  and  place  of  payment  are  left  unde- 
termined by  the  contract,  a  demand  before  suit  is  necessary.^' 

See,  also,  1  Works  Practice,  sections  260-263,  and  au- 
thorities cited. 

The  second  rule  above  is  applicable  to  this  case.  The 
time  of  payment  was  fixed  by  the  order  of  court  directing 
distribution. 

The  case  of  Owen  v.  State,  25  Ind.  107,  strongly  supports 
this  view.  That,  like  this,  was  an  action  on  a  bond  executed 
by  a  commissioner  appointed  by  the  court  to  sell  real  estate 
in  a  partition  case.  It  was  said  in  that  case :  ^'  The  cause  of 
action  accrued  upon  the  failure  of  the  commissioner  to  pay 
over  the  money  within  a  reasonable  time  after  he  received  it^ 
under  the  direction  of  the  court.'^ 

It  has  been  decided  by  this  court  that  when  a  ward  dies, 
arrives  at  lawful  age,  or,  being  a  female,  marries,  the  guar- 
dian's trust  expires,  and  it  is  then  his  duty  fully  to  ac- 
count for  and  pay  over  to  the  proper  person  all  the  estate  of 
his  ward  remaining  in  his  hands.  Stumph  v.  Pfeiffer,  58  Ind. 
472 ;  Stroup  v.  StcUe,  70  Ind.  495.  In  such  case,  suit  may 
be  maintained  on  the  guardian's  bond,  without  a  demand 
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being  first  made.     Hudson  v.  State,  54  Ind,  378 ;  BcUdridge 
V.  State,  69  Ind.  1 66 ;  Higgins  v.  State,  87  Ind.  282. 

In  Natzenholater  v.  State,  37  Ind.  457,  it  was  held,  in  an  ac* 
tion  on  a  constable's  bond  for  &ilure  to  pay  over  money  col- 
lected on  execution,  that  it  is  unnecessary  to  aver  or  prove  a 
demand,  for  the  reason  that  the  statute  makes  it  the  duty  of 
a  constable  ^^  to  pay  over  to  the  proper  plaintiff,  or  to  the 
proper  justice,  without  delay,  all  money  by  him  collected  by 
virtue  of  any  writ.'' 

We  think  it  may  be  stated  generally  as  the  law,  that,  when 
the  time  for  payment  is  fixed  by  contract  or  by  law,  no  de- 
mand before  suit  is  necessary. 

It  is  also  objected  to  the  complaint  that  it  &ils  to  charge 
that  the  court,  in  the  partition  action,  had  made  any  order 
directing  the  commissioner  to  pay  the  money  to  the  parties 
entitled  to  it.  We  think  the  complaint  was  defective  in  this 
respect,  and  that  it  should  have  been  held  bad  on  demurrer. 
But  the  complaint  does  aver  that  the  amount  sued  for  was 
due  and  unpaid.  It  could  not  have  been  due  without  an 
order  of  court  directing  distribution.  While  the  averment 
that  the  amount  is  due  is  a  conclusion  rather  than  the  state- 
ment of  a  &ct,  and,  therefore,  demurrable,  we  arc  of  the 
the  opinion  that  the  defect  was  cured  by  the  finding.  As 
against  an  objection  coming  for  the  first  time  in  this  court, 
the  complaint,  thus  aided  by  the  finding,  should  be  held  suf- 
ficient. Parker  v.  Clayton,  72  Ind.  307 ;  Oharlestown  School 
Tp.  V.  Hay,  74  Ind.  127 ;  1  Works  Pr.,  sec.  533. 

We  will  now  consider  the  other  errors  assigned  in  the  order 
in  which  they  are  numbered.  Errors  numbered  one  and  two 
relate  to  the  rulings  of  the  court  in  sustaining  the  plaintiff's 
and  the  administrator's  demurrers  to  the  seventh  paragraph 
of  the  appellants'  answer,  also  called  a  cross  complaint.  Ee- 
specting  this  pleading,  we  make  the  following  extract  from  the 
appellants'  brief: 

"The  seventh  paragraph  was  pleaded  both  as  an  answer  to 
the  plaintiff's  complaint  and  as  a  cross  complaint  against 
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Perry.  It  averred  that  Robinson  died  in  Clark  county,  In- 
diana, in  June,  1875,  leaving  surviving  him  a  widow,  Alice 
'V.  Robinson,  and  owning  less  than  five  hundred  dollars  of 
property ;  that  at  the  December  term,  1875,  of  the  Clark  Cir- 
cuit Court,  the  said  court  made  an  order  vesting  the  said  estate 
entirely  in  said  widow,  and  ordering  that  letters  of  adminis- 
tration on  said  estate  should  not  be  issued;  that  on  the  11th 
day  of  September,  1876,  the  said  court,  on  the  application  of 
said  Perry,  without  any  notice  to  said  Alice  V.,  and  without 
any  order  setting  aside  the  said  entire  investment  in  the  said 
widow,  improvidently  granted  letters  of  administration  on  the 
said  estate  to  said  Perry ;  that  said  Perry,  before  and  since 
said  letters  were  granted  him,  had  been  in  collusion  with  said 
relatrix,  aiding  her  in  the  prosecution  of  her  said  claim  against 
the  estate  of  Robinson  as  well  as  against  these  appellants. 
Appellants  claimed  that,  by  reason  of  the  premises,  there  was 
a  defect  of  parties  defendants,  in  this,  that  the  said  Alice  V. 
Robinson  was  not  made  a  party  to  represent  said  estate  in  the 
stead  of  Perry,  and  that  the  legal  representative  of  said  estate 
was  not  made  a  party.     This  paragraph  was  duly  verified.^' 

We  do  not  think  the  pleading  referred  to  was  good  either 
as  an  answer,  to  the  plaintiff's  complaint  or  as  a  cross  com- 
plaint against  the  administrator.  It  certainly  stated  no  fact 
that  would  be  a  bar  to  the  right  of  the  relatrix  to  recover,  nor 
any  cause  of  action  againstthe  administrator.  The  facts  stated 
did  not  show  that  Robinson's  widow  was  either  a  necessary 
or  a  proper  party.  While  the  appointment  of  an  administra- 
tor, under  the  facts  stated,  was  irregular  and  would  probably 
be  ground  in  a  direct  proceeding  for  revoking  his  letters,  such 
appointment  was  not  void.  It  can  not  be  attacked  in  a  col- 
lateral proceeding. 

It  does  not  appear  from  the  pleading  why  the  widow,  Alice 
V.  Robinson,  should  be  made  a  party,  even  if  the  appoint- 
ment of  the  administrator  was  void,  and  the  estate  was  in  the 
condition  of  being  without  an  administrator.  It  is  not  shown 
that  she  would  be  in  any  way  liable  for  the  payment  of  the 
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debts  of  her  deceased  husband ;  on  the  contrary,  the  facts 
stated  show  that  she  would  not  be  liable.  No  cause  of  action 
could  have  been  stated  against  her ;  besides,  the  pleading  does 
not  aver  that  she  is  living,  and  without  this  averment  it  would 
be  insufficient  even  if  the  facts  had  otherwise  shown  that  she 
was  a  necessary  party.  Levi  v.  Hdverdicky  51  Ind.  236.  The 
pleading  was  insufficient  for  another  reason.  The  bond  in  suit 
was  joint^  and  the  law  is  familiar  that  where  a  joint  obligor 
dies,  suit  may  be  maintained  against  the  survivors  without 
making  the  executor  or  administrator  of  the  deceased  obligor 
a  party.  At  common  law  he  could  not  be  made  a  party ;  but 
under  the  code  of  1852,  under  which  these  proceedings  were 
had,  the  plaintiff  might,  at  his  option,  in  suing,  join  the  ad- 
ministrator or  executor  with  the  surviving  obligors.  Braxton 
v.  State,  ex  rel.,  25  Ind.  82 ;  Hays  v.  Qrutoher,  54  Ind.  260. 

The  present  statute  has  changed  this  rule.  Section  2310,  R.  S. 
1881.  The  fact  that  the  relatrix  elected  to  make  the  admin- 
istrator a  party,  instead  of  proceeding  only  against  the  appel- 
lants as  she  might  have  done,  neither  benefited  nor  prejudiced 
the  appellants.  She  might  have  dismissed  as  to  the  administra- 
tor, without  affecting  her  right  of  action  against  the  appellants. 
Whether  the  administrator  was  or  was  not  a  party,  or  whether 
his  appointment  w€is  valid,  irregular  or  void,  was  a  matter  that 
did  not  in  the  least  concern  the  appellants.  As  to  the  alleged 
collusion  between  the  relatrix  and  the  administrator,  it  is  suf- 
ficient to  sav  that  no  fact  is  stated  that  affects  the  substantial 
rights  of  the  parties,  or  that  calls  for  the  introduction  of  a  new 
party.  The  pleading  was  manifestly  not  good  for  any  purpose, 
and  the  court  correctly  sustained  the  demurrers  to  it. 

In  the  third  error  assigned,  it  is  claimed  that  the  court  erred 
in  overruling  the  appellants'  motion  to  suppress  the  relatrix's 
deposition.  This  is  no  cause  for  the  assignment  of  an  error 
in  this  court.  Had  it  been  made  one  of  the  reasons  for  a  new 
trial,  it  would  be  considered  under  the  alleged  error  of  over- 
ruling that  motion.  *  But,  as  it  was  not  embraced  in  that  mo- 
tion, the  question  attempted  to  be  raised  is  not  before  us. 
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The  fourth  error  assigned  is  that  the  court  erred  in  over- 
ruling the  appellants^  motion  for  a  new  trial. 

The  first  and  second  reasons  for  a  new  trial  were  that  the 
finding  of  the  court  was  contrary  to  law  and  not  sustained  by 
the  evidence.  The  record  evidence  shows  that  the  commis- 
sioner^ at  the  time  of  his  appointment  to  sell  the  real  estate^ 
on  January  12thy  1871,  was  directed  to  pay  the  costs  out  of 
the  first  money  received  firom  the  sale,  and  to  pay  the  remain- 
der, as  it  came  into  his  hands,  to  the  parties  according  to  their 
respective  interests — ^the  twenty-five  forty-eighths  thereof  to 
be  paid  to  the  relatrix.  A  sale  of  the  land  was  afterwards  re- 
ported to,  and  confirmed  by,  the  court.  On  January  18th, 
1873,  the  commissioner  reported  the  collection  of  all  the  pur- 
chase-money, amounting,  with  interest,  to  $1,881.  He  at  the 
same  time  reported  a  partial  distribution,  showing  payment 
of  costs  and  expenses  to  the  amount  of  $101.25,  and  filing,  as 
vouchers,  two  receipts  executed  by  the  relatrix.  The  first 
was  for  $259.76,  dated  February  19th,  1871.  The  other  was 
for  $326.56,  dated  November  11th,  1871.  On  January  5th, 
1875,  the  commissioner  filed  his  final  report  of  distribution, 
with  the  relatrix's  receipt,  without  date,  for  $341.42.  These 
reports  were  approved  by  the  court. 

In  December,  1876,  the  relatrix  filed  her  motion  in  the 
court  to  set  these  reports  aside  as  to  her,  on  the  ground  of 
fraud,  alleging  that  none  of  the  money  covered  by  her  receipts 
had  been  paid  to  her.  After  various  proceedings  her  motion 
was  granted,  in  January,  1879.  The  original  parties  in  the 
partition  case  and  Robinson's  administrator  were,  but  the  ap- 
pellants were  not,  parties  to  the  proceedings  to  set  aside  the 
report  of  the  commissioner.  The  evidence  of  the  relatrix,  on 
the  trial  of  the  present  case,  was  to  the  effect  that  she  never 
received  from  the  commissioner  any  part  of  the  purchase- 
money  of  the  land,  except  the  amount  for  which  the  first  re- 
ceipt was  given.  Her  evidence  also  tended  to  show  that  she 
moved  with  her  husband  to  Kansas  about  the  time  of  the  giving 
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of  the  second  receipt,  and  has  resided  there  since  that  time,  and 
that  the  second  receipt  was  given,  but  no  money  received  on  it, 
just  before  she  removed  to  that  State.  The  last  receipt,  as  she 
testifies,  was  sent  to  her  after  her  removal  by  the  commissioner, 
and  was  signed  and  returned  by  her  to  him.  No  money,  as 
she  testifies,  was  ever  received  by  her  on  this  receipt.  Her 
evidence,  in  some  particulars,  was  not  very  clear,  and  there 
were  unimportant  discrepancies  in  it ;  but  we  think  the  trial 
court  might  have  found  from  it  the  facts  as  above  stated.  The 
law  is  too  well  established  to  call  for  a  citation  of  authorities 
that  a  receipt  is  only  prima  facie  evidence  of  payment,  and 
may  be  explained  or  contradicted  by  oral  proof. 

We  think  that  the  finding  of  the  court  was  sustained  by  the 
evidence,  and  that  it  was  not,  therefore,  contrary  to  law. 

The  third  reason  for  a  new  trial  was  because  of  error  in  as- 
sessing too  large  an  amount  in  favor  of  the  plaintiff.  The 
only  question  on  this  point  is  whether  the  relatrix  was  enti- 
tled to  interest.  "  On  money  had  and  received  for  the  use  of 
another,  and  retained  without  his  consent,  interest  shall  be  al- 
lowed at  the  rate  of  six  dollars  a  year  on  one  hundred  dollars.'^ 
Section  5200,  R.  S.  1881.  We  think  it  was  clearly  inferable 
from  the  evidence,  that  the  relatrix  was  kept  out  of  her  money 
nearly  eight  years  without  her  consent,  and  was  put  to  vexatious 
litigation,  attended  necessarily  with  expense,  resulting  from  the 
dishonesty  of  the  commissioner.  Her  only  security  was  the 
bond  voluntarily  executed  by  the  appellants.  While  they  had 
no  participation  in  the  fraud  of  their  principal,  and  it  is  a  hard- 
ship for  them  to  suffer  for  his  defalcation,  it  is  a  hardship  im- 
posed by  law  growing  out  of  an  obligation  that  placed  it  in  his 
power  to  perpetrate  the  wrong  complained  of.  Interest  at  six 
per  cent,  from  the  time  of  the  receipt  of  the  money  by  the  com- 
missioner to  the  date  of  the  trial,  added  to  the  principal  sum 
due  the  relatrix,  makes  an  amount  larger  than  that  found  by 
the  court.  We  think  the  damages  assessed  were  not  excessive. 

The  fourth  reason  for  a  new  trial  was  the  admission  in  evi- 
dence of  the  deposition  of  the  relatrix.    This  was  objected 
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to  by  the  appellants  on  the  ground  that  an  administrator  was 
a  party  defendant.  The  law  in  force  on  this  subject  at  the 
time  of  the  trial  was  as  follows :  "  In  all  suits  where  an  *  *  * 
administrator  *  *  *  is  a  party,  in  a  case  where  a  judgment  may 
be  rendered  either  for  or  against  an  estate  represented  by  such 
*  *  *  administrator,  *  *  *  neither  party  shall  be -allowed 
to  testify  a3  a  witness,  unless  required  by  the  opposite  party 
or  the  court  trying  the  cause."     Acts  1879,  p.  245. 

The  record  shows  that  the  administrator  consented  to  the 
admission  of  the  evidence  complained  of.  We  think  he  could 
4o  this.  The  statute  was  enacted  in  the  interest  of  the  estates 
of  deceased  persons.  Their  personal  representatives  may 
waive  its  provisions,  and  not  only  require  but  consent  to  the 
opposite  party  to  testify.  It  is  possible  that  for  an  abuse  of  this 
discretion  they  would  be  liable  to  creditors  or  other  distribu- 
tees of  the  estate  injured  by  such  evidence;  others, however^ 
may  not  complain.  Had  the  relatrix  elected,  as  she  might,  to 
sue  the  appellants  without  joining  the  administrator,  her  right 
to  testify  could  not  be  questioned.  As  the  administrator  con- 
sented, there  is  no  reason  why  she  should  be  deprived  of  the 
benefit  of  her  own  evidence  because  of  an  election  to  make 
him  a  party,  which  election,  as  already  stated,  could  neither 
benefit  nor  prejudice  the  appellants.  Under  the  circumstances^ 
we  think  there  was  no  error  in  receiving  her  testimony. 

The  fifth  and  last  reason  for  a  new  trial  was,  that  the  court 
erred  in  admitting  in  evidence  the  record  of  the  proceedings 
of  the  relatrix  which  resulted  in  setting  aside  the  reports  of 
the  commissioner  and  the  court's  approvals  thereof,  as  to  pay- 
ments alleged  to  have  been  made  to  her.  We  think  that  the 
admission  of  this  record  was  harmless.  The  law  requires  ex- 
ecutors, administrators  and  guardians  to  make  final  settle- 
ments. These,  when  approved  by  the  court,  are  conclusive 
until  set  aside.  Sections  2402-3,  R.  S.  1881 ;  Pate  v.  Moore, 
79  Ind,  20 ;  ^^^e  v.  Slauter,  80  Ind.  697.  But  there  is  no 
law  requiring  such  reports  from  commissioners  appointed  to 
sell  real  estate.     Such  reports  are  proper  and  may  no  doubt 
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be  required  by  fche  court;  but  while  filed,  as  in  the  case  in 
which  the  commissioner  was  appointed,  if,  as  in  the  present 
case,  they  are  filed  and  acted  upon  by  the  court  without  notice 
to  the  parties  interested,  they  are  simply  ex  parte,  and  afford 
nothing  more  than  prima  facie  evidence.  They  do  not,  in  such 
case,*without  being  set  aside,  bar  an  action  on  the  commis- 
sioner's bond.  Where  a  fraud  is  practiced  upon  the  court  by 
a  &lse  report,  bolstered  up  by  sham  vouchers,  it  is  a  duty 
which  the  court  owes  to  itself,  when  the  matter  is  properly 
brought  to  its  notice,  to  purge  its  records  of  the  fraud.  Notice^ 
in  such  case  to  the  commissioner,  or  if  he  is  dead  to  his  per- 
sonal representative,  is  sufficient.  While  the  introduction 
in  evidence  of  the  record  complained  of  was  not  necessary  to 
maintain  the  relatrix's  suit,  it  was  proper,  or,  at  any  rate,  did 
no  harm. 

We  have  carefully  examined  every  available  objection  to 
the  proceedings  of  the  trial  court,  and  can  find  no  error. 

Judgment  affirmed,  at  appellants'  costs. 

HowK,  J.,  did  not  participate  in  this  decision. 


No.  10,767. 

Emebice,  Administratob,  v.  Chesrown, 

Statute  of  Limitations. — Demand. — Where  one  receives  money  of  another 
to  be  paid  upon  the  debt  of  the  latter,  and  fails  to  so  pay,  the  statute  of 
limitations  does  not  begin  to  ran  against  the  latter  until  demand  is  made. 

From  the  Noble  Circuit  Court. 

A.  A.  Ohapin  and  R.  P.  Barr,  for  appellant. 
F.  C,  Mains,  for  appellee. 

BiCKNELL,  C.  C. — ^This  was  a  claim  by  the  appellee  against 
a  decedent's  estate.  The  claim  alleged  that  in  1867  the  ap- 
pellee delivered  to  the  decedent,  then  in  life,  who  was  the 
&ther-in-law  of  the  appellee,  $200,  to  be  paid  by  him  to  the- 
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appellee's  creditors^  and  to  bd  accounted  for  on  demand ;  that 
the  decedent  paid  to  said  creditors  $145  of  said  money ^  and 
kept  the  remaining  $55,  and  .died  in  May^  1878,  without 
having  accounted  therefor.  The  claim  demanded  $55  and 
interest,  and  alleged  that  the  appellant,  the  decedent's  ad- 
minstrator^  had  refused  to  pay  it  on  demand. 

The  administrator  answered  in  four  paragraphs,  to  wit: 

1.  The  general  denial. 

2.  Payment. 

3.  That  the  cause  of  action  did  not  accrue  within  six  years 
before  the  decedent's  death. 

4.  A  set-off. 

There  was  no  reply,  but,  the  cause  having  been  submitted 
to  the  court  for  trial,  a  reply  was  waived ;  the  answer  was  re- 
garded as  denied.     Dodds  v.  Vannoi/y  61  Ind.  89. 

The  court  found  for  the  claimant  $55,  the  defendant's  mo- 
tion for  a  new  trial  was  overruled,  judgment  was  rendered  on 
the  finding.     The  defendant  appealed. 

The  error  assigned  is  overruling  the  motion  for  a  new 
trial.     The  reasons  for  a  new  trial  are : 

1.  The  finding  is  not  sustained  by  sufficient  evidence. 

2.  The  finding  is  contrary  to  law. 

3.  The  finding  is  contrary  to  the  evidence. 

4.  Error  of  the  court  in  recalling  Mason  M.  Bowen  as  a 
witness  after  the  parties  had  rested,  and  in  permitting  him 
then  'to  testify. 

5.  Error  in  admitting  as  evidence  the  docket  entry  of  a 
judgment  in  &vdr  of  Mason  M.  Bowen  against  William 
Jordan  and  others,  over  defendant's  objection. 

6.  Error  in  admitting  in  evidence  the  pretended  assign- 
ment of  said  judgment,  over  defendant's  objection. 

In  support  of  the  first  three  specifications  of  error,  the  ap- 
pellant contends. that  the  claim  was  barred  by  the  statute  of 
limitations.  But  the  evidence  shows  that  the  money  was  re- 
ceived by  the  decedent  to  be  applied  in  payment  of  the  ap- 
pellee's debts,  and  that  all  of  it  was  so  applied  except  |65, 
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and  that  the  defendant  died  in  1878^  without  having  ren- 
dered an  account. 

When  the  defendant  died  the  statute  of  limitations  had  not 
begun  to  run.  It  does  not  begin  to  run  in  such  case  until 
demand  made — and  the  bringing  of  the  suit  is  a  sufficient 
demand.  Dodds  v.  Vannoyy  »i^pra;  Trimble  v.  Pollock,  77 
Ind.  576 ;   Wright  v.  Jordan^  71  Ind.  1. 

Section  298,  R.  S.  1881,  which  is  the  same  as  section  217 
of  the  civil  code  of  1852,  is  as  follows:  "If  any  person  en- 
titled to  bring,  or  liable  to  any  action,  shall  die  before  the 
expiration  of  the  time  limited  for  the  action,  the  cause  of 
action  shall  survive  to  or  against  his  representatives,  and 
may  be  brought  at  any  time  after  the  expiration  of  the  time 
limited,  within  eighteen  months  after  the  death  of  such  per- 
son." This  section  applies  only  to  cases  where  the  party 
dies  after  the  statute  has  begun  to  run  and  before  the  time 
limited  has  expired,  and  in  such  cases  its  effect  is  to  extend 
the  time  of  limitation.  This  was  the  construction  given  to 
the  section  under  consideration  in  Harris  v*  Rice,  66  Ind. 
267,  where  it  was  said  by  HowK,  J. :  "  Thus,  it  seems  to  us, 
that,  under  this  section,  while  the  ordinary  period  of  limita- 
tion may  possibly  be  enlarged,  yet  it  can  never  be  dimin- 
ished or  abbreviated  in  any  case."  To  the  same  effect  are 
the  cases  of  Hiatt  v.  Hough,  11  Ind.  161,  and  Knippenberg  v, 
Morris,  80  Ind.  540.  The  claim  in  this  case  was  not  barred 
by  the  statute  of  limitations,  and  the  finding  was  sustained  by 
the  evidence,  and  was  not  contrary  to  law. 

As  to  the  fourth  specification  of  error,  it  was  in  the  dis- 
cretion of  the  court  to  recall  the  witness,  Bowen,  and  re-ex- 
amine him  after  the  parties  had  rested,  and  in  such  cases  this 
court  will  not  interfere,  unless  there  has  been  an  abuse  of 
such  discretion.  Goats  v.  Gregory,  10  Ind.  345 ;  Watt  v.  Al- 
ijord,  26  Ind.  533 ;  Sharp  v.  Radebaugh,  70  Ind.  547. 

As  to  the  fifth  and  sixth  specifications  of  error,  the  record 

mentioned    in  the  fifth  specification,  and  the  assignment 

Vol,  90.- 


50  SUPREME  COURT  OF  INDIANA, 

Lefifel  et  al.  v.  Obenchain  ei  aL 

thereof,  mentioned  in  the  sixth  specification^  were  altogether 
immaterial ;  the  examination  of  them  by  the  courts  of  its  own 
motion,  after  the  parties  had  rested,  was,  at  most,  a  harmless 
error,  which  will  not  warrant  the  reversal  of  the  judgment. 
McDermitt  v.  Hubanka,  25  Ind.  232 ;  St.  Louis,  etc,,  R.  W.  Co. 
\..Maihid8,  50  Ind.  66 ;  Pettis  v.  Johnson,  56  Ind.  139 ;  Lov- 
imager  v.  First  NrUioncU  Bank  of  Madison,  81  Ind.  354. 

The  judgment  ought  to  be  affirmed. 

Per  Cubiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be,  and  the 
same  is  hereby,  in  all  things  affirmed  at  the  costs  of  the  ap- 
pellant. 


No.  10,699. 

90      dO 

l^-iH  Lepfel  et  al.  v.  Obenchain  et  al. 

Highway. — Loeation  €f, — iZemoiufrante. — SeparoU  Appeals, — Bond. — Surefy. 
— Where  a  proposed  highway  affects  the  respective  lands  of  several  per- 
sons, and  each  of  them  files  hefore  the  board  of  commissioners  his  sepa- 
rate remonstrance  on  the  ground  that  such  road  will  not  be  of  public 
utility,  and  that  he  will  sustain  damages  by  its  location,  each  may  ap- 
peal from  the  order  made  against  him  by  filing  bond,  with  his  co-remon- 
strator  as  his  surety. 

Same. — Di$mi89aL — Suffideni  Bond, — After  the  consolidation  of  such  cases 
in  the  circuit  court,  such  appeal  will  not  be  dismissed  because  none  of 
the  bonds  filed  are  signed  by  any  person  other  than  one  of  the  other  re- 
monstrators  for  damages. 

Costs. — BiU  of  Exeeptiom. — Supreme  OourL — The  ruling  upon  a  motion  to 
tax  costs  must  be  preserved  by  a  bill  of  exceptions,  in  order  to  present 
any  question  upon  such  ruling  in  the  Supreme  Court. 

JFrom  the  Cass  Circuit  Court. 

F.  Sungart,  M.  Winfield  and  Q.  A.  Myers,  for  appellants. 
J.  C.  Nelson  and  D.  B.  MoOonneU,  for  appellees. 

Best,  C. — ^The  'appellant  filed  a  petition  before  the  board 
of  commissioners  of  Cass  county  for  the  location  of  a  high- 
way.    Viewers  were  appointed,  who  reported  in  &vor  of  ita 
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public  utility,  after  which  nine  persons,  each  of  whom  owned 
land  through  which  the  road  runs^  filed  separate  remon- 
strances on  the  ground  that  the  highway  would  not  be  of 
public  utility,  and  that  each  would  sustain  damages  by  its 
location.  Reviewers  were  thereupon  appointed,  who  re- 
ported in  favor  of  the  public  utility  of  the  road,  and  assessed 
damages  in  &vor  of  each  remonstrator.  Each  then  appealed 
to  the  circuit  court  by  filing  his  bond,  with  one  of  the  other 
remonstrators  as  his  surety.  Separate  transcripts  were  made 
and  separate  cases  docketed  in  the  circuit  court.  These  were 
ordered  consolidated,  after  which  the  appellants  moved  to 
dismiss  the  appeal  on  the  ground  that  an  appeal  bond  had 
not  been  executed  with  surety  as  required  by  statute*  This 
motion  was  overruled,  the  cause  tried,  the  road  adjudged  to 
be  of  public  utility,  and  a  larger  amount  of  damages  assessed 
to  each  remonstrator,  aftier  which  the  record  recites  that  an 
unavailing  motion  was  made  by  the  appellants  to  tax  cost«. 

The  refusal  of  the  court  to  dismiss  the  appeal  and  to  tax 
costs  are  assigned  as  error. 

The  motion  to  dismiss  the  appeal  proceeds  upon  the  as- 
sumption that  there  can  be  but  one  appeal  in  these  proceed-  , 
ings,  to  which  all  appellants  must  be  parties,  and  as  no  other 
person  signed  any  bond  in  this  case,  as  a  surety,  there  is, 
therefore,  no  surety  upon  the  appeal  bond,  as  required  by 
statute.  In  support  of  this  position  appellants  rely  upon 
the  cases  of  Mc  Vey  v.  HeavenridgCf  30  Ind.  100,  and  ScoUen 
V.  DiveUmSy  46  Ind.  301.  Neither  of  these  cases  supports 
them.  In  Mc  Vey  v.  Heavenridge,  supra,  it  does  not  appear 
that  the  land  affected  by  the  location  of  the  highway  was  not 
jointly  owned  by  the  appellants.  It  does  appear  that  they 
filed  a  petition  asking  for  the  assessment  of  damages,  and 
after  this  was  refused  they  joined  in  an  appeal  bond  without 
a  surety.  For  this  reason  the  appeal  was  dismissed.  If 
they  owned  the  land  jointly  or  as  tenants  in  common,  they 
were  required  to  unite  in  a  remonstrance,  and,  in  order  to  ap- 
peal, to  execute  a  bond,  with  some  other  person  as  surety. 
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In  ScoUen  v.  Divelbiss,  supra,  the  appellants  remonstrated. 
For  what  cause  does  not  appear;  presumably,  because  the 
highway  would  not  be  of  public  utility.  They  appealed  with- 
out surety  and  without  the  auditor's  approval  of  their  bond, 
and  for  these  reasons  the  appeal  was  dismissed.  If  they  united 
in  a  remonstrance  they  could  not  appeal  without  giving  bond 
»with  surety  as  required  by  statute,  and  hence  the  appeal  was 
properly  dismissed. 

Neither  of  these  cases  holds  or  intimates  that  a  person  whose 
lands  are  affected  by  the  location  of  a  highway^  and  who  has 
remonstrated,  asking  damages,  may  not  himself  appeal,  with- 
out uniting  with  others  who  may  have  remonstrated  in  such 
proceeding  either  because  the  road  is  not  of  public  utility,  or 
because  he  has  been  damaged  by  locating  such  highway 
through  his  lands.  In  such  case  we  know  of  no  reason  why 
any  person  who  has  filed  his  remonstrance  because  of  damages 
sustained  by  him  may  not  appeal,  and  if  more  than  one  per- 
son have  filed  separate  remonstrances,  for  such  cause,  we 
know  of  no  reason  why  each  may  not  appeal  from  the  order 
made  upon  their  respective  remonstrances.  In  this  way  only 
can  they  assert  their  respective  rights.  The  appeal  of  one 
does  not  vacate  the  order  made  in  relation  to  another,  but  in 
order  to  do  so  the  person  affected  by  the  order  must  appeal. 
If  A.  is  allowed  $100  damages,  and  B.  appeals  from  the  order 
made  for  or  against  him,  such  appeal  will  not  vacate  the  order 
in  favor  of  A.  The  order  in  fiivorof  each  is  in  the  nature  of 
a  judgment,  and  can  only  be  vacated  by  an  appeal  taken  by 
the  person  in  whose  fiivor  it  is  made,  or  by  the  opposite  party. 
In  this  respect  these  proceedings  are  very  analogous  to  at?- 
tachment  proceedings,  where  creditors  file  their  claims  under 
the  original  proceeding.  For  some  purposes  such  proceedings 
constitute  but  one  suit ;  while  for  other  purposes  they  consti- 
tute separate  suits.     Henderson  v.  Bliss,  8  Ind.  100. 

So  proceedings  to  establish  a  highway,  when  several  re- 
monstrators  file  separate  remonstrances  for  the  damages  sus- 
tained by  each  of  them^  constitute  a  single  suit  for  some  pur- 
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poses ;  while  for  others  they  constitute  separate  suits.  An 
issue  formed  by  A.  as  to  his  damages  affects  him  and  the  pe- 
titioners  alone.  No  other  remonstrator  is  interested  in  it, 
and  no  appeal  from  an  order  awarding  or  refusing  another 
remonstrator  damages  can  affect  it.  This  must^  in  the  very 
nature  of  things^  be  so  when  the  remonstrance  is  for  damages 
alone.  The  remonstrances  in  this  case  were  not  for  damages 
alone^  but  for  damages  a^d  for  want  of  public  utility.  Both 
causes  may  be  embraced  in  the  same  remonstrance.  Butter^ 
worth  V.  Bartletty  50  Ind.  537 ;  Peed  v.  BreanemaUy  72  Ind. 
288.  The  union  of  these  two  causes  in  the  remonstrances 
does  not,  in  our  opinion,  change  the  character  of  the  issue  as 
to  damages.  This  can  not  affect  any  one  except  the  remon- 
strator and  the  petitioners,  and  it,  therefore,  tenders  a  sepa- 
rate issue.  The  trial  of  such  issue  may  affect  an  award  made 
to  some  other  remonstrator  for  damages,  but  it  will  not  neces- 
sarily do  so.  If,  upon  the  trial  of  such  issue  in  the  circuit 
court,  the  road  is  found  not  to  be  of  public  utility,  the  judg- 
ment would  probably  annul  every  allowance  for  damages, 
whether  an  appeal  had  been  taken  from  such  allowances  or  not, 
but  if  found  io  be  of  public  utility,  allowances  unappealed 
firom  would  be  unaffected,  and,  hence,  such  remonstrance  must 
be  regarded  as  tendering  a  separate  issue.  If  separate,  a  party 
who  is  dissatisfied  with  his  allowance  must  appeal  in  order  to 
have  the  question  re-tried  in  the  circuit  court.  For  these 
reasons,  we  think  each  remonstrator  could  appeal  from  his 
allowance,  and  that  his  bond  was  not  bad  simply  because  signed 
by  some  other  remonstrator  as  surety. 

Neither  the  motion  to  tax  costs  nor  the  ruling  of  the  court 
thereon  is  preserved  by  a  bill  of  exceptions,  and  hence  the 
record  presents  no  question  in  relation  thereto. 

There  is  no  error  in  the  record,  and  the  judgment  should 
be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be,  and  it  is  hereby,  in  all  things 
affirmed,  at  the  appellants'  costs. 
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No.  9997. 
EOY  ET  AL.  V.  BOWE. 

Jurisdiction. — Service  oflVoeess, — JudgmenL — JFVaefioe. — Guardian  ad  Litem. 
— Where  infant  defendants  are  not  served  with  process  and  do  not  ap- 
pear, the  court  has  no  authority  to  appoint  a  guardian  ad  litem  for  them, 
and  no  jurisdiction  as  to  them,  and,  on  appeal,  when  the  judgment 
against  them  affects  also  the  other  appellants,  it  will  be  reversed  as  to  all. 

Will. — Chnsh-uetion, —  Widpw, — A  will  directed  the  sale  of  the  testator's  real 
and  personal  estate,  and  gave  to  the  testator's  widow  "  all  that  remains 
of  the  estate  after  paying  the  debts,  *  *  for  her  support  and  that  of  the 
minor  children,"  and  made  her  guardian  of  the  children  during  her  life. 
171     ^\  There  was  no  other  provision  made  for  children,  and  no  residuary  clause. 

The  wife  was  a  helpless  invalid,  and  the  estate  was,  after  paying  debts, 
a  tract  of  land  worth  $450  when  the  testator  died. 

Heldy  that  under  the  will,  interpreted  in  the  light  of  the  circumstances,  the 
widow  took  the  land  in  fee  simple. 

From  the  LaGrange  Circuit  Court. 

A.  A.  Ghapiuy  IL  P.  Barr  and  O.  L.  BaUou,  for  appellants. 

Black,  C. — The  appellee,  Maria  E.  Rowe,  sued  the  appel- 
lants George  Roj,  Cyrus  Fiulay,  Elora  M.  Finlay,  Anna  B. 
Fought,  Sarah  A.  Fought,  Wilber  E.  Wise  and  Hinda  M. 
Wise,  for  the  partition  of  certain  laud  situated  in  LaGrange 
county.  The  defendants  George  Roy,  Cyrus  Finlay  and  Elora 
M.  Finlay  having  jointly  and  severally  demurred  to  the 
amended  complaiut,  for  want  of  sufficient  facts,  and  the  de- 
murrer having  been  overruled,  these  defendants  answered 
jointly  by  a  general  denial,  and  Cyrus  Finlay  answered  sepa- 
rately in  a  number  of  paragraphs,  to  one  of  which  a  demur- 
rer of  the  plaintiff  was  sustained.  To  the  others  the  plaintiff 
replied  in  denial. 

The  defendants  Wise  and  Wise  filed  an  answer  and  a  cross 
complaint  asking  partition ;  and  the  plaintiff  filed  a  "  reply 
to  the  answer  and  cross  complaint''  of  Wise  and  Wise.  The 
infancy  of  the  defendants  Fought  and  Fought  having  been 
suggested,  the  court  appointed  a  guardian  ad  liUm  for  them, 
and  he,  as  such  guardian,  answered  the  original  complaint. 
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His  answer  does  not  appear  to  have  been  refiled,  and  he 
does  not  appear  to  have  pleaded  farther  after  the  complaint 
was  amended,  though  the  plaintiff,  long  after  the  filing  of  the 
amended  complaint,  filed  a  reply  to  the  answer  of  the  guar- 
dian ad  litem. 

The  causp  was  tried  by  the  court,  and  there  was  a  special 
finding.  The  defendants  George  Roy  and  Cyrus  Finlay  ex- 
cepted to  the  conclusions  of  law.  The  court  ordered  that  par- 
tition be  made,  giving  to  the  plaintiff  one-fourth  of  said  land, 
to  the  defendant  Cyrus  Finlay  one-half  thereof,  and  to  each 
of  the  defendants  Wise  and  Wise  and  Fought  and  Fought 
one-sixteenth  thereof.  Commissioners  were  appointed,  who 
reported,  and  partition  was  finally  adjudged. 

The  defendants  George  Roy  and  Cyrus  Finlay  appealed,  and 
served  notice  of  the  appeal  upon  their  co-defendants,  and  have 
filed  proof  of  such  notice  with  the  clerk  of  this  court.  Said 
co-defendants  have  not  appeared,  and  declined  to  join,  and  they 
are,  therefore,  regarded  as  having  joined  in  the  appeal.  Sec- 
tion 635,  R.  S.  1881. 

Elora  M.  Finlay  is  not  shown  by  the  complaint  to  have  an 
interest  in  the  land,  or  to  have  asserted  a  claim  to  an  interest 
therein,  and  no  reason  whatever  for  making  her  a  party  ap- 
pears in  the  record.  But  there  was  ilo  finding  or  judgment 
either  against  her  or  in  her  favor. 

The  record  does  not  show  any  service  of  process  upon  the 
infant  defendants,  or  that  they  personally  appeared.  The  court 
had  not  jurisdiction  of  their  persons,  and  was  not  authorized, 
therefore,  to  appoint  a  guardian  ad  litem  for  them,  and  a  guar- 
•diam  ad  litem  appointed  for  them  could  not  represent  them. 
The  want  of  service  of  process  upon  the  infant  defendants  is 
assigned  as  error ;  and  these  defendants  being  affected  by  the 
judgment  in  common  with  the  other  parties,  and  as  to  a  sub- 
ject-matter in  which  the  interest  of  every  party  is  affected  and 
determined  by  the  interest  of  the  other  parties,  we  can  not 
sustain  the  judgment  in  part,  but  will  be  required,  for  this 
want  of  jurisdiction,  to  reverse  it  as  to  all  the  parties.  Abdil 


.    » 
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V.  Ahdily  26  Ind.  287 ;  De  La  Hurd  v.  Holderbatigh,  68  Ind. 
285 ;  Garver  v.  Carver,  64  Ind.  194. 

We  think  there  was  also  error  in  the  action  of  the  court,  in- 
volving the  merits  of  the  controversy  betrween  the  parties — 
that  it  erred  in  overruling  the  demurrer  to  the  complaint, 
and  that  the  conclusions  of  law  upon  the  &cts  found  were  e^ 
roneous. 

We  will  state  such  of  the  &cts  as  are  necessary  to  the  de- 
cision of  the  question  involved. 

John  B.  Davis  died  testate,  in  1856,  in  LaGrange  pounty, 
seized  in  fee  simple  of  certain  lan4s  in  said  county,  of  which 
the  land  in  dispute  is  a  part,  leaving  surviving  his  widow, 
Sarah  E.  Davis,  and  nine  children,  six  sons  and  three  daugh- 
ters, issue  of  his  marriage  with  her.  The  plaintiff  was  one  of 
said  daughters.  Triphena  Wise,  another  of  said  daughters, 
died  before  the  commencement  of  this  suit,  leaving  surviving 
the  defendants  Wise  and  Wise,  her  children  and  only  heirs* 
Sarah  Fought,  apother  of  said  daughters,  also  died  before  the 
commencement  of  this  suit,  leaving  surviving  the  defendants 
Fought  and  Fought,  her  children,  who  are  minors,  and  her 
husband,  not  made  a  party,  who,  after  the  commencement  of 
the  action,  it  is  said  in  the  special  finding,  quitclaimed  to  said 
defendants  Fought  and  Fought  all  his  interest  in  said  land. 

The  will  of  said  John  B.  Davis,  deceased,  was  duly  pro- 
bated in  18Q6,  and  contained  the  following  provisions: 

"  1st.  First,  it  is  my  wish  and  desire  that  my  personal  prop- 
erty, not  taken  by  the  widow,  shall  be  sold  toward  paying 
my  debts.  ^ 

^'  2d.  It  is  my  will  and  desire  that  my  real  estate  be  sold, 
at  private  or  public  sale,  as  may  be  thought  most  advisable 
for  the  interest  of  the  estate. 

"3d.  I  give  and  bequeath  unto  my  beloved  wife,  Sarah 
Davis,  all  that  remains  of  the  estate  after  paying  the  debts,  and 
the  estate  is  settled,  for  the  purpose  of  her  support  and  that 
of  the  minor  children ;  and  I  hereby  commit  the  guardianship 
of  all  of  my  children,  until  they  shall  respectively  attain  the 
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age  of  twenty-one  years,  unto  my  said  wife,  during  her  life ; 
and  I  do  hereby  appoint  my  trusty  friend,  N.  O.  Osborn,  sole 
executor  of  this  my  last  will  and  testament.  In  witness 
whereof,''  etc. 

After  the  death  of  the  testator  all  the  land  of  which  he  died 
seized,  except  that  described  in  the  complaint,  with  all  his 
personal  property,  except  goods  of  the  value  of  $118.19  taken 
by  the  widow,  was  sold,  it  is  not  stated  by  whom,  to  pay  the 
testator's  debts. 

On  the  16th  of  January,  1867,  the  widow  and  three  of  the 
sons,  by  their  warranty  deed,  conveyed  the  land  in  dispute, 
for  twelve  hundred  dollars,  which  was  then  its  value,  to  one 
Bosalie  Finlay.  Before,  the  execution  of  said  deed  two  of  the 
sons  had  died  without  issue.  After  the  execution  of  said  deed 
the  surviving  son,  who  had  not  joined  in  it,  conveyed  his  in- 
terest in  the  land  to  the  plaintiff,  and  afterward,  in  1867,  died 
without  issue. 

The  widow  took  under  the  will,  and  from  the  death  of 
the  testator  until  she  executed  said  deed  to  said  Rosalie 
Finlay  claimed  to  be  the  absolute  owner  in  fee  simple  of  all 
said  land,  by  virtue  of  said  will. 

In  1878,  said  Rosalie  Finlay  and  her  husband  sold,  and 
by  their  warranty  deed  conveyed,  the  land  to  the  defendant 
George  Roy,  for  $1,400,  then  it^  value;  and  said  George 
Roy,  in  1880,  sold,  and  by  his  warranty  deed  conveyed,  the 
land  to  the  defendant  Cyrus  Finlay,  who  paid  in  considera- 
tion therefor  $2,000.  Said  Rosalie  Finlay  and  her  said 
grantee,  Roy,  and  his  grantee,  Cyrus  Finlay,  severally  went 
into  possession  of  the  land  in  dispute,  under  and  by  virtue 
of  their  several  deeds,  at  the  times  of  the  execution  thereof 
severally,  and  each  claimed  to  be  the  absolute  owner  in  fee 
simple  by  virtue  of  his  or  her  said  deed,  and  the  defendant 
Cyrus  Finlay  still  remains  in  possession,  claiming  the  land 
as  his  own  in  fee  simple  by  virtue  of  his  said  deed ;  and 
each  of  said  grantees  while  so  in  possession  made  lasting  and 
valuable  improvements.     The  land  was  worth  $450  at  the 
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time  of  the  testator^s  death,  and  at  that  time  his  widow  was 
disabled  and  crippled  by  paralysis,  and  was  unable  to  labor 
and  make  her  own  living.     She  died  in  1873. 

The  action  of  the  court  below  was  based  upon  the  theory 
that  the  widow  took  under  the  will  only  a  life-estate  in  the 
land,  and  that  the  testator's  surviving  children  took  the  land 
by  descent  from  their  father,  subject  to  said  life-estate  of  the 
widow.  If,  under  the  will,  the  widow  became  the  owner  of 
the  land  in  fee  simple,  the  appellant  Cyrus  Finlay  is  the 
owner  thereof  in  severalty,  and  there  can  be  no  partition 
thereof. 

The  intention  of  the  testator  must  be  followed,  so  &r  as  it 
is  not  in  contravention  of  law  and  can  be  ascertained.  The 
^construction  of  any  provision  of  the  will  may  be  aided  by 
other  portions  of  the  will,  and  by  the  jyhole  will  and  the 
general  purpose  indicated  therein ;  and  the  meaning  of  the 
terms  of  the  will  may  be  explained  by  such  extrinsic  evidence 
as  will  enable  the  court  to  see  from  the  testator's  standpoint. 

The  old  rule  that  a  general  devise  of  real  estate,  merely 
describing  the  property,  without  defining  the  interest  to  be 
taken  by  the  devisee,  gives  only  an  estate  for  life,  which  was 
abolished  in  England  by  1  Vig.  Ch.  26,  and  which  has  been 
abolished  in  many  of  our  States,  is  in  force  in  this  State, 
though  it  was  abolished  here  from  1843  to  1853.  See  R.  S. 
1843,  p.  485,  section  5;  Cleveland  v.  Spilman,  25  Ind.  95; 
Smith  V.  Meiser,  51  Ind.  419. 

This  rule. often  operates  in  contradiction  of  the  rule  that 
the  testator's  intention  shall  prevail,  especially  in  the  ca^se  of 
wills  made  by  perdons  unskilled  in  the  law;  for  the  common 
mind  will  usually  suppose  that  a  general  devise,  without  lim- 
itation, carries  the  whole  estate  of  the  testator. 

Therefore,  if  the  will  contain  any  expression,  in  addition  to 
the  general  devise,  indicating  an  intention  to  pass  a  fee  simple, 
the  court  will  use  this  to  bear  out  the  intention  ;  though  it 
must  in  some  way  affirmatively  appear,  courts  are  easily  sat- 
isfied that  an  estate  of  inheritance  was  intended.     Cleveland 
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V.  SpUman,  supra.  They  are  always  ready  to  adopt  any  plaus- 
ible excuse  for  rescuing  particular  cases  from  the  wrong  di- 
rection which  the  general  rule  would  give  them.  2  Bedf. 
Wills,  327. 

It  is  insisted  on  behalf  of  the  appellants  that  the  second 
clause  of  the  will  was  an  absolute  and  unconditional  direc- 
tion for  the  sale  of  the  realty,  and  that  the  last  clause  dis- 
posed of  the  proceeds  thereof;  that  it  was  the  intention  of  the 
testator  that  the  land  should  be  converted  into  money  and  that 
the  money  should  go  to  the  widow ;  and  it  is  insisted  that  the 
sale,  if  not  made  by  the  executor,  might  be  made  by  the 
widow ;  and  that  if  the  land  were  not  sold  as  directed  the  widow 
had  a  vested  interest  in  it  in  specie,  in  lieu  of  the  proceeds. 

Whether  the  testator  intended  that  all  his  real  estate  should 
be  sold,  or  only  such  portion  as  it  might  be  deemed  best  to 
sell,  and  as  it  might  be  necessary  to  sell  for  the  payment  of 
his  debts,  he  plainly  directed  that  all  that  might  remain  of  his 
estate,  after  paying  the  debts  and  afler  the  settlement  of  his 
estate,  should  go  to  his  widow,  and  this  would  include  land  as 
well  as  personalty.  The  word  "estate^'  covered  both  the  sub- 
ject-matter and  the  testator^s  whole  interest  therein. 

It  is  evident  that  the  will  was  drawn  by  an  unskilful  per- 
son, and  it  must  not  be  treated  as  drawn  with  a  view  to  tech- 
nical rules  of  law  which  contravene  common  understanding. 

The  term  of  endearment  used  by  the  testator  in  providing 
for  his  wife,  the  smallness  of  his  estate  after  the  payment  of 
his  debts,  the  diseased  and  enfeebled  condition  of  his  wife,  the 
&ct  that  he  left  to  her  care  minor  children,  the  &ct  that  he 
made  no  provision  for  any  of  his  children  except  the  mainte- 
nance and  guardianship  of  the  minors  by  their  mother,  in 
whom  he  vested  his  property,  in  part  for  the  purpose  of  the 
support  of  the  minor  children,  all  occur  to  the  mind  as  rea- 
sons in  support  of  a  construction  contrary  to  that  adopted  by 
the  court  below.     McMahan  v.  Newoomer,  82  Ind.  565. 

A  construction  which  will  result  in  partial  intestacy  is  to 
be  avoided,  unless  the  language  of  the  will  compels  it.    Cote 


i"«r5i 


60  SUPREME  COURT  OF  IXDIAXA, 

The  Indiana,  Bioomington  and  Western  B.  W.  Co.  v.  Adamson. 

V.  Cranor,  30  Ind.  292.  Not  only  did  the  making  of  the  will 
indicate  an  intention  to  dispose  of  all  the  testator's  property, 
but  he  also  expressly  made  disposition  of  all  his  goods  and 
lands ;  and  the  £ict  that  he  made  no  provision  for  any  portion 
thereof  to  go  beyond  his  widow,  indicates  strongly  his  inten- 
tion that  his  whole  interest  therein  should  abide  with  her. 

We  have  no  brief  from  the  appellee,  but  we  are  told  by 
counsel  for  the  appellants  that  the  court  carried  back  the  words 
'' during  her  life/'  in  the  third  clause,  so  as  to  make  them 
qualify  the  interest  given  to  the  widow.  No  reasonable  con- 
struction*  can  apply  those  words  except  to  the  period  of  guar- 
dianship, though  it  is  true  that  they  are  superfluous  for  such 
purpose ;  nor  is  it  necessary  to  suppose,  or  in  this  case  proper 
to  suppose,  that  the  word  '^  guardianship  "  had  reference  to  any 
estate  of  said  minors  derived  under  said  will. 

We  conclude  that  the  widow  was  competent  to  transfer  title 
in  fee  simple  to  all  the  land  in  dispute,  and  that,  therefore,  under 
the  fiicts  stated  in  the  complaint,  the  appellant  Cyrus  Finlay 
would  be  the  owner  of  the  land  in  severalty. 

The  judgment  should  be  reversed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  reversed,  at  the  appellee's  costs,  and  the 
cause  is  remanded,  with  instructions  to  sustain  the  demurrer  to 
the  complaint. 


No.  10,286. 

The  Indiana,  Bloomington  and  Western  Railway 

Company  v.  Adamson. 

Nbglioiskce. — BaUroads. — Injuries  from  Fire. — ChmplaifU. — A  complaint 
against  a  railroad  company  for  the  destruction  of  property  caused  by  a 
fire  kindled  by  its  negligence  on  its  right  of  way,  which  spread  to  other 
lands  whe;«  the  property  was  located,  which  fails  to  aver  that  the  com- 
pany negligently  suffered  the  fire  to  so  spread,  is  bad  on  demurrer. 

From  the  Warren  Circuit  Court. 
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C.  W,  FairbankSj  for  appellant. 

C.  V.  Mc Adams,  J.  M.  Rhbb  and  /.  B,  Martin,  for  appellee. 

Morris,  C. — The  appellee  sued  the  appellant  for  damages 
claimed  to  have  been  occasioned  by  the  unlawful  destruction 
of  the  property  of  the  appellee  by  the  appellant.  The  com- 
plaint contained  two  paragraphs.  A  demurrer  was  sustained 
to  the  second  and  overruled  to  the  first. 

It  is  alleged,  in  the  first  paragraph  of  the  complaint,  that 
the  appellant  owns  and  operates  a  railroad,  extendiqg  from 
Indianapolis,  Indiana,  to  Bloomington,  Illinois ;  that  in  the 
month  of  August,  1881,  the  appellee  had.  stacked,  with  her 
consent,  on  the  premises  of  Nancy  Adamson,  in  Warren  county, 
Indiana,  adjoining  the  appellant's  right  of  way,  ninety  bushels 
of  wheat  in  the  straw,  of  the  value  of  $95 ;  that  the  appellant, 
during  the  time  the  appellee's  wheat  was  so  stacked  as  afore- 
said, negligently  permitted  dry  graas,  leaves  and  other  com- 
bustible rubbish  to  gather  upon  its  right  of  way  adjoining 
the  premises  whereon  the  plaintifi^'s  wheat  was  so  stacked, 
and  that  through  the  fault  and  negligence  of  the  appellant 
and  its  servants,  in  permitting  such  combustible  rubbish  to 
gather  upon  its  right  of  way  as  aforesaid,  and  in  failing  to  pro- 
vide its  locomotives,  propelled  by  steam,  with  proper  spark 
arresters,  said  rubbish  was,  during  said  month,  set  on  fire  by 
sparks  escaping  from  the  appellant's  locomotives,  and  that 
said  fire  was  started  through  the  fault  and  negligence  of  the 
appellant  as  aforesaid,  and,  without  fault  on  the  part  of  the 
appellee,  escaped  from  the  premises  of  the  appellant  and  set 
fire  to  and  destroyed  the  appellee's  wheat,  to  his  damage  $100. 

The  appellant,  after  its  demurrer  had  been  overruled,  an- 
swered by  a  general  denial.  The  cause  was  submitted  to  the 
court  for  trial.  There  was  a  finding  for  the  appellee,  upon 
which,  over  a  motion  for  a  new  trial,  judgment  was  rendered. 
The  ruling  of  the  court  upon  the  demurrer  to  the  first  para- 
graph of  the  complaint  is  assigned  as  error. 

The  charge  in  the  complaint  is  that  the  appellant  negligently 
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set  fire  to  dry  grass,  leaves  and  combustible  matter,  carelessly 
and  negligently  allowed  to  accumulate  upon  its  right  of  way 
adjoining  the  premises  on  which  the  appellee's  wheat  was 
stacked ;  that  the  fire  thus  negligently  started  by  the  appel- 
lant, through  said  combustible  matter,  communicated  to  and 
destroyed  the  appellee's  wheat.  It  is  alleged  that  the  appel- 
lant failed  to  provide  for  its  locomotives  proper  spark  arrest- 
ers, and  that  said  rubbish  was  set  on  fire  by  sparks  escaping 
from  said  locomotive.  This  statement  shows,  and  only  shows^ 
what  is  elsewhere  directly  averred  in  the  complaint,  that  the 
rubbish  was  negligently  set  on  fire  by  the  appellant.  It  is 
clear  that  there  is  no  averment  in  the  complaint  that  the  ap- 
pellant negligently  suffered  the  fire  to  escape  firom  its  right 
of  way  to  the  property  of  the  appellee.  Such  an  averment, 
according  to  the  decisions  in  this  State,  is  necessary,  PiUS" 
burgh,  etc.,  R,  W.  Go.  v.  Culver,  60  Ind.  469 ;  Pittsburgh,  etc., 
R.  W.  Go.  V.  Hixon,  79  Ind.  Ill ;  Louisville,  etc.,  R.  W.  Go,  \\ 
Ehlert,  87  Ind.  339.  In  the  latter  case,  upon  a  petition  for  a 
rehearing,  Elliott,  J.,  says :  "  The  authorities  are  unusually 
harmonious  in  holding  that  the  complaint  must  do  more  than 
show  that  the  defendant,  in  such  a  case  as  this,  negligently  set 
fire  to  his  own  property ;  it  must  also  show  that  he  negligently 
caused  or  suffered  the  fire  to  be  communicated  to  the  property 
of  the  plaintiff." 

In  the  case  of  Louisville,  etc.,  R.  W.  Go.  v.  Krinning,  87  Ind. 
351,  it  is  not  only  averred  in  the  complaint  that  the  defend- 
ant negligently  set  fire  to  dry  grass  on  its  right  of  way,  but 
"  carelessly  and  negligently  suffered,  allowed  and  permitted 
the  said  fire  to  spread  from  its  right  of  way  to  adjoining  lands, 
and  thence  to  the  lands  of  appellee."  This  was  suflScient, 
and  there  is  nothing  in  the  case  inconsistent  with  the  other 
cases  upon  the  subject.  There  is  no  such  averment  in  the  com- 
plaint before  us. 

And  in  the  case  of  Louisville,  etc.,  R.  WL  Go.  v.  Hanmann,  87 
Ind.  422,  it  is  averred  in  the  complaint,  that  "the  appellant. 
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by  its  agents  and  servants,  so  negligently  conducted  the  run- 
ning of  one  of  its  engines  that  said  engine  iSred  said  grass, 
weeds,  etc.,  along  its  track  and  upon  its  right  of  way,  and  that 
mid  engine  fired  ike  grass  and  other  combustible  material  grmvn 
and  a^ceumulated  upon  the  lands  in  the  mcinity  of,  adjoining^  and 
lying  between  the  railroad  and  appeUanPs  land,*  etc.  These 
allegations  distinguish  this  from  the  cases  holding  that  an 
averment  of  negligence  in  suffering  the  fire  to  communicate  to 
the  property  of  the  plaintiff  is  necessary.  The  fire  in  the  case 
above  referred  to  is  alleged  to  have  been  communicated  directly^ 
from  the  engine  to  the  adjoining  lands,  etc. 

We  think  the  court  erred  in  overruling  the  demurrer  to  the- 
first  paragraph  of  the  complaint. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion^ 
that  the  judgment  below  be  reversed,  at  the  costs  of  the  ap- 
pellee. 


No.  988S. 

Dunning  et  al.  v.  Seward. 

Subrogation.— Jtidj^nwiit — Pourtilion, — Sheriff  ^s  Sale, — OosU. — Bes  Acljudi- 
eala, — A  decree  was  obtained  making  real  estate  conveyed  by  an  ancestor 
snbject  to  the  payment  of  certain  judgments  against  him ;  on  the  same 
day  a  partition  of  the  same  lands  was  had  between  the  widow  and  heirs 
of  the  judgment  debtor,  and  it  was  agreed  by  all  the  parties  that  the  pro- 
ceeds of  such  sale  (not  including  one- third  reserved  for  the  widow)  be- 
applied  first,  $281  to  the  widow,  to  make  up  balance  of  her  $500  under 
the  statute,  and  next  to  the  payment  of  the  judgments.  A  commissioner 
made  sale,  but  the  court  refused  to  enforce  the  agreement  by  applying  the 
purchase-money  on  the  judgments.  Thereupon  the  lands  were  sold  by 
the  sheriff  to  satisfy  the  judgments,  and  the  purchaser  at  the  partition 
sale  was  compelled  to  purchase  for  his  protection. 

Hddj  that  the  purchaser  had  a  right  to  be  reimbursed  for  the  amount  paid 
upon  his  purchase  from  the  sheriff  out  of  the  proceeds  of  the  partition  sale. 

Hdd,  also,  that,  in  a  suit  by  the  purchaser  against  the  widow  and  infant 
heirs  to  obtain  such  subrogation,  they  having  made  defence,  it  was  not 
error  to  render  judgment  for  costs  against  them. 
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Heldf  also,  that  an  answer  in  such  case,  ayerring  a  former  decision  against 
the  plaintiff,  on  a  motion  for  the  same  relief  in  the  partition  case,  and 
disclosing  that  there  is  no  record  of  the  decision,  is  bad  on  demurrer. 

From  the  Switzerland  Circuit  Court. 

W.  D,  Ward  and  T.  Livings,  for  appellants. 
/.  jD.  Works  and  J.  A.  Works,  for  appellee. 

Fbanklin,  C. — ^This  was  a  suit  by  appellee  against  appel- 
lants to  set  aside  a  certain  sale  of  real  estate  made  by  a  com- 
missioner in  partition  proceedings^  or  to  subject  appellants^ 
interest  in  the  proceeds  of  the  sale  to  the  payment  of  a  judg- 
ment lien  existing  at  and  before  the  date  of  sale. 

The  complaint  alleges  that  on  the  23d  day  of  March^ 
1875^  the  National  Bank  of  Rising  Sun^  Indiana^  recovered 
two  judgments  in  the  Switzerland  Circuit  Court,  one  for 
$238,- and  the  other  for  $1,064.23,  with  costs  of  both  suits, 
against  Mortimer  Dunning  and  others;  that  on  the  25th  day 
of  March,  1876,  Mortimer  Dunning  died,  leaving  appellants 
Frances  Dunning,  his  widow,  and  Aldridge,  Josiah  and  Mor- 
timer, his  children ;  that  on  the  30th  day  of  December,  1873, 
said  deceased  owned  real  estate  in  Ohio  county  and  said 
Switzerland  county,  in  said  State ;  that  on  said  day  he  con- 
veyed said  real  estate  to  said  Aldridge  and  Josiah  Dunning, 
his  wife  not  joining  in  said  conveyance ;  that  on  the  25th 
day  of  October,  1875,  transcripts  of  said  judgments  were 
filed  in  the  clerk's  office  of  said  Ohio  Circuit  Court,  and 
were  duly  recorded  in  the  judgment  docket  thereof;  that 
afterwards,  by  a  proceeding  had  in  the  said  Switzerland  Cir- 
cuit Court,  9n  the  19th  day  of  January,  1878,  said  judgments 
were  revived,  and  the  deed  made  by  said  deceased  to  said 
appellants  was  declared  void  and  set  aside  as  fraudulent 
against  creditors,  and  the  land  was  decreed  subject  to,  and 
ordered  to  be  sold  for  the  payment  of,  said  judgments,  which 
then  amounted  to  $1,671.24,  and  the  costs  amounted  to  $300; 
that  on  the  7th  day  of  March,  1877,  the  widow,  said  Frances 
Dunning,  brought  her  suit  in  the  same  court  for  the  partition 
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of  said  lands ;  that  both  suits  were  pending  in  said  court  at 
the  same  time^and  that  said  judgments  were  liens  upon  eleven- 
fifteenths  of  said  real  estate ;   that  the  said  Frances  was  the 
administratrix  of  the  estate  of  said  deceased^  and  that  his 
personal  estate  only  amounted  to  $219^  which  was  taken  by 
the  widow,  and  that  he  was  not  at  the  time  of  his  death  the 
owner  or  possessed  of  any  other  estate,  real  or  personal ;  that 
at  the  time  of  the  trial  of  said  suit  to  set  aside  said  deed  and 
subject  the  interest  of  the  heirs  to  the  payment  of  said  judg- 
ments, it  was  agreed  between  said  national  bank  and  said 
Frances,  with,  the  knowledge  and  consent  of  the  other  de- 
fendants, Aldridge,  Josiah  and  Mortimer  Dunning,  that  if 
the  said  national  bank  would  allow  the  defendant  Frances 
the  sum  of  $281,  to  make  up  her  1^500,  as  widow,  out  of 
that  part  of  said  real  estate,  subject  to  the  payment  of  said 
judgments,  a  judgment  might  go  in  &vor  of  said'  bank, 
setting  aside  said  deed  as  fraudulent,  and  ordering  the  sale 
of  the  undivided  eleven-fifteenths  of  said  real  estate  to  sat- 
isfy said  judgments,  and  that  judgment  might  go  in  the  par- 
tition suit,  and  that  sale  should  be  made  of  the  said  real 
estate  under  the  partition  proceedings,  and  that  the  said  na- 
tional bank  should  become  the  purchaser  and  pay  to  the  said 
Frances  her  share  of  the  purchase-money  and  the  said  sum 
of  $281  in  addition,  and  that  the  balance  of  said  purchase- 
money  should,  when  paid  into  court,  be  applied  to  the  satis- 
&ction  of  said  judgments,  and  the  judgments  in  both  cases 
were  so  entered  up  in  pursuance  of  said  agreement,  and  that 
the  defendant  Solomon  K.  Kittle  was  appointed  in  pursu- 
ance thereof,  to  make  the  sale  of  said  real  estate,  and  that  he 
was  fully  informed  of  said  agreement  and  arrangement  as  to 
the  proceeds  of  said  sale,  and  fully  understood  the  same ; 
that  the  plaintiff  herein  was  then  president  of  said  bank,  and 
was  fully  informed  of  .and  understood  said  agreement;  that 
said  commissioner,  aft;er  having  given  due  notice,  on  the  20th 
day  of  July,  1878,  sold  said  real  estate ;  that  the  plaintiff,  acting 
Vol-  90.— 5 
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for  said  bank,  purchased  said  real  estate  for  said  bank,  for 
the  sum  of  $2^065^  which  was  the  full  value  of  said  real 
estate,  that  he  paid  to  said  commissioner  the  first  instalment 
thereof,  $688.33 ;  that  after  said  purchase  it  was  agreed  be- 
tween him  and  the  bank  that  he  should  take  said  real  estate 
and  pay  the  purchase-money  himself,  the  judgments  to  be 
paid  out  of  the  purchase-money,  and  said  commissioner  re- 
ported the  plaintiff  as  the  purchaser,  and  he  paid  the  first  in- 
stalment of  the  purchase-money  into  court  for  distribution  ; 
that  the  court  refused  to  recognize  the  agreement  so  made, 
and  ordered  that  the  whole  of  said  instalment  so  paid  into 
court  to  be  paid  to  the  parties  in  said  partition  proceedings, 
leaving  said  real  estate  in  the  hands  of  this  plaintiff  subject 
to  the  payment  of  said  bank  judgments,  which  amounted  at 
the  time  to  over  $2,000 ;  that  since  said  time  said  bank  has 
caused  executions  to  issue  on  said  judgments,  and  has  forced 
the  sale  of  the  undivided  eleven-fifteenths  of  said  real  estate, 
and  the  plaintiff  was  compelled  to  buy  the  same  in  and  pay 
therefor  the  sum  of  $1,260,  or  lose  all  that  he  had  paid  on  the 
sale  under  the  partition  proceedings ;  that  aft;er  he  so  pur- 
chased under  the  partition  proceedings,  and  before  he  learned 
that  no  part  of  the  purchase-money  would  be  applied  on  the 
payment  of  said  judgments,  he  made  lasting  and  valuable  im- 
provements on  said  real  estate,  amounting  in  value  to  $500 ; 
that  if  he  had  not  been  informed  of  the  arrangement  made, 
as  above  set  forth,  for  the  application  of  the  purchase-money, 
and  had  not  believed  the  same  would  be  carried  out,  he  would 
not  have  purchased  said  real  estate ;  that  the  defendants  are 
wholly  insolvent,  ^d  he  can  not  recover  back  tne  money 
which  he  has  paid.  Prayer  that  the  commissioner's  sale  be 
set  aside,  or  that  the  interest  of  the  heirs  in  the  undistributed 
purchase-money  be  applied  to  reimburse  him  for  the  money 
so  paid  out  on  said  bank  judgments,  and  for  general  relief. 

To  this  complaint  the  defendants  filed  separate  demurrers, 
which  were  overruled.     They  then  filed  a  joint  general  de- 
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Bial  and  separate  special  answers^  the  minors  Josiah  and  Mor- 
timer Dunning  appearing  by  a  guardian  ad  lUem, 

A  demurrer  was  sustained  to  the  third  paragraph  of  the 
guardian  ad  litem's  answer. 

Issues  were  formed  and  there  was  a  trial  by  the  court.  At 
the  request  of  the  defendants^  the  court  specially  found  the 
&cts  and  stated  its  conclusions  of  law.  The  findings  are  full 
and  specific^  and  are  too  long  to  copy  in  this  opinion. 

The  conclusions  of  law  are  as  follows : 

"  1st.  That  the  agreement  made  that  the  purchase-money 
under  the  partition  proceedings  should  be  applied  to  the  pay- 
ment of  the  bank  judgments^  was  not  binding  on  the  defend- 
ants Aldridge  Dunning^  Josiah  Dunning  and  Mortimer 
Dunning. 

^'  2d.  That  the  judgments  of  the  bank  were  liens  on  the 
real  estate  described  in  the  complaint  at  the  time  plaintiff 
purchased  at  the  partition  sale. 

"  3d.  That  the  plaintiff  is  entitled  to  be  subrogated  to  the 
rights  of  the  said  national  bank  of  Rising  Sun,  Indiana,  and 
to  have  the  shares  of  the  "defendants  Aldridge  Dunning,  Josiah 
Dunning  and  Mortimer  Dunning  of  the  purchase-money  yet 
due  from  the  plaintiff  applied  to  the  payment  of  the  amount 
paid  by  him  on  said  judgments  through  the  sheriff's  sale." 

The  defendants  Aldridge,  Josiah  and  Mortimer,  by  their 
guardian  ad  lUem^  excepted  to  the  conclusions  of  law,  and 
judgment  was  rendered  for  the  plaintiff. 

The  defendant  Frances  moved  to  modify  the  judgment  so 
as  not  to  render  it  against  her  for  any  costs  except  those  made 
by  her.  The  guardian  ad  litem  moved  the  court  to  so  modify 
the  judgment  that  there  should  be  no  judgment  against  the 
minors  for  costs ;  both  of  which  motions  were  overruled  by 
the  court. 

The  errors  assigned  on  behalf  of  Frances  are : 

Ist.  Overruling  the  demurrer  to  the  complaint. 

2d.  Overruling  the  motion  to  modify  the  judgment  as  to 
costs. 
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The  errors  assigned  by  the  guardian  ad  litem,  on  behalf  of 
the  minors^  are : 

1st.  Overruling  the  demurrer  to  the  complaint. 

2d.  Sustaining  the  demurrer  to  the  third  paragraph  of  their 
answer. 

3d.  In  the  conclusions  of  law  on  the  special  findings. 

4th.  In  rendering  judgment  against  them  for  costs. 

The  first  objection  to  the  complaint  is  that  it  does  not  state 
fitcts  sufficient  to  show  that  the  judgments  ever  became  liens 
upon  the  Ohio  county  lands ;  that  Mortimer  Dunning^  Sr., 
had  been  dead  some  months  beforethetranscriptsof  the  judg- 
ments were  filed  and  recorded  in  the  clerk's  office  of  said 
county ;  that  the  title  to  the  lands  had  before  that  time  passed 
to  the  heirs^  and  no  lien  could  attach  by  the  subsequent  filing  of 
the  transcript.  And  in  support  thereof  we  are  referred  to  the 
case  of  Hankins  v.  KimAaM,  57  Ind.  42.  It  is  true,  as  is  held 
in  that  case  and  some  other  cases,  that  upon  the  death  of  the 
ancestor  the  title  to  his  realty  passes  to  his  heirs  where  there 
is  no  will ;  and  when  they  are  present,  as  against  the  admin- 
istrator, they  have  a  right  to  possession,  but  their  ownership 
is  subject  to  the  debts  of  the  ancestor,  and  the  administrator 
can  sell  the  fealty  for  the  payment  of  such  debts.  Whether 
the  filing  of  the  transcripts  created  a  lien  upon  the  lands  in 
Ohio  county,  we  think  immaterial,  for  the  reason  that  the  de- 
cree of  the  court  in  the  proceedings  setting  aside  the  deed  as 
fraudulent,  reviving  the  judgments,  declaring  the  lands  sub- 
ject to  the  payment  of  the  judgments,  and  ordering  them  sold 
for  that  purpose,  created  a  specific  Hen  and  an  encumbrance  upon 
the  lands  in  Ohio  county  as  well  as  that  in  Switzerland  county, 
and  the  sale  thereunder  was  not  required  to  be  made  by  the 
administrator.  We  do  not  think  this  judgment  and  decree  is 
void,  and  this  objection  to  the  complaint  is  not  well  founded. 

It  is  claimed,  and  insisted  upon,  that  the  complaint  does 
not  show  a  valid  agreement  with  the  minors,  and  that  any 
consideration  passed  to  them  for  the  agreement.  The  com- 
plaint does  not  show  that  any  of  the  defendants  were  minors^ 
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and  it  is  not  necessary  to  jsbow  that  any  consideration  passed 
to  them ;  if  anything  of  value  passed  from  the  plaintiff^  that 
might  be  a  sufficient  consideration  for  the  agreement.  The 
complaint  alleges  that  the  agreement  was  made  between  the 
bank  and  Frances,  with  the  knowledge  and  consent  of  Josiah, 
Aldridge  and  Mortimer  Dunning,  by  which  agreement  the 
bank  was  to  pay  to  Frances  $281.  This  is  a  sufficient  con- 
sideration for  the  agreement. 

It  is  further  objected  that  the  circuit  court  of  Switzerland 
county  had  no  jurisdiction  over  the  lands  in  Ohio  county. 
We  understand  the  complaint  to  allege  that  a  part  of  the  lands 
in  controversy  lie  in  Switzerland  county  and  a  part  in  Ohio 
county.  The  part  in  Switzerland  county  gives  the  circuit 
court  of  that  county  jurisdiction  over  the  whole.  There  is 
no  error  in  overruling  the  demurrers  to  the  complaint. 

The  2d  specification  of  errors  by  Josiah  and  Mortimer 
Dunning  was  sustaining  the  demurrer  to  the  third  paragraph 
of  their  answer.  This  paragraph  of  the  answer  attempted  to 
plead  res  a^udicata,  by  averring  that  the  plaintiff  had  there- 
tofore commenced  a  certain  proceeding  by  motion  or  com- 
plaint on  the  —  day  of ,  1879,  in  the  Switzerland  Cir- 
cuit Cburt,  to  have  said  court  to  declare  whether  said  com- 
missioner's sale  was  valid,  or  whether  or  no  the  plaintiff 
would  obtain  a  good  title  if  he  should  pay  the  balance  of  the 
purchase-money,  and,  if  he  will  not,  that  said  sale  be  set 
aside,  and  that  the  purchase-money  paid  by  him  be  ordered 
to  be  paid  back,  and  that  he  recover  for  improvements  and 
taxes  made  and  paid  by  him  on  the  land ;  but  if  said  sale 
is  valid,  that  said  agreement  be  enforced,  and  that  the  part  of 
the  purchase-money  coming  to  Josiah,  Aldridge  and  Mortimer. 
Dunning  be  applied  to  the  payment  of  said  judgments,  and 
that  the  money  be  distributed  according  to  the  rights  of  the 
several  parties ;  that  the  clerk  be  enjoined  from  paying  out 
the  money  to  the  heirs,  and  the  commissioner  be  enjoined  from 
collecting  any  more  of  it ;  that  demurrers  were  filed  by  the 
several  parties  defendants,  which  were  sustained  by  the  court^ 
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and  jadgment  was  rendered^  ordering  said  money  to  be  di- 
vided among  the  heirs;  that  said  complaint  has  been  lost^ 
and  that  no  record  exists  of  the  filing  of  said  complaint 
or  motion^  the  filing  of  the  demurrers  thereto^  or  the  action 
of  the  court  thereon — nothing  but  the  final  order  of  the  dis- 
tribution of  the  money ;  and  concluded  by  asking  for  a  nunc 
pro  tuTio  entry,  making  a  record  of  the  same. 

This  is  entirely  insufficient  to  procure  a  nune  pro  tunc  entry. 
There  is  nothing  shown  to  amend  by^  and  it  can  not  amount 
to  an  answer,  of  res  adjvdiodta,  there  being  no  record  what- 
ever to  sustain  it.  There  was  no  error  in  sustaining  the  de- 
murrer to  it. 

As  to  the  conclusions  of  law^  there  is  no  necessity  for  dis- 
cussing the  question  as  to  whether  the  minors  are  bound  by 
the  agreement.  The  court  determined  that  question  in  fiivor 
of  appellants,  and  the  agreement  need  only  be  considered  in 
connection  with  the  &ct  that  the  appellee  acted. in  good  &ith 
and  has  an  equity  in  being  protected  against  having  to  pay 
the  value  of  the  land  twice,  when  only  one  payment  was  equi- 
tably due. 

The  principal  question  discussed  arises  upon  the  excep- 
tions to  the  conclusions  of  law,  which  state  that  the  judg- 
ments were  liens  upon  the  land,  and  the  plaintiff  having 
purchased  at  a  sheriffs  sale,  under  the  judgments,  is  subro- 
gated to  the  rights  of  the  judgment  lien  holder,  and  entitled 
to  be  indemnified  out  of  the  proceeds  of  the  commissioner's 
sale  for  the  money  he  paid  at  the  sheriff's  sale. 

A  specific  lien  was  declared  by  the  court  upcm  the  lands  in 
Ohio  county,  as  well  as  upon  the  lands  in  Switzerland  county, 
and  they  were  all  ordered  to  be  sold  for  the  payment  of  the 
judgments.  The  trouble  was  created  by  the  commissioner 
selling  the  heirs'  interest  in  the  land  oa  the  partition  pro- 
ceedings, instead  of  the  sheriff  selling  the  interest  of  the 
estate  in  the  lands,  upon  the  specific  order  of  the  court,  for 
the  payment  of  the  judgments.  But,  although  it  was  sold  in 
the  partition  proceedings,  it  is  very  evident  that  it  was  sold 
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by  the  commissioner  and  purchased  by  the  bank,  for  the  pur- 
pose of  applying  the  proceeds,  in  part,  to  the  payment  of  the 
judgments. 

The  heirs  held  the  land  subject  to  the  payment  of  these 
judgments,  and  have  no  equitable  right  to  the  proceeds  of 
the  sale,  until  these  judgments  have  been  paid.  If  the  land 
had  been  sold  by  the  administratrix  for  the  parpose  of  pay- 
ing the  debts  of  the  deceased  generally,  or  these  judgments 
in  particular,  they  would  have  been  required  to  be  paid  be- 
fore any  portion  of  the  proceeds  would  be  going  to  the 
heirs.  And  they,  having  received  their  share  of  the  first  in- 
stalment, we  do  not  think  that  they  have  any  equitable 
right  to  complain  at  appellee^s  being  indemnified  out  of  the 
remainder  of  the  proceeds  of  the  sale  for  the  money  he  was 
•compelled  to  pay  on  said  judgments. 

A  party  who  purchases  land  at  a  sheriff's  sale  is  subrogated 
to  all  the  rights  of  the  judgment  creditor.  Seller  v.  Linger- 
man,  24  Ind.  264.     See  petition  for  a  rehearing. 

The  case  of  S^ray  v.  Rodman,  43  Ind.  225,  is  similar  in 
some  respects  to  the  one  under  consideration.  That  was  a 
proceeding  in  partition ;  the  land,  not  being  divisible,  was 
sold,  and  the  purchaser  paid  the  commissioner  the  full  value 
of  the  land,  without  any  knowledge  of  certain  judgment 
liens,  which  judgments  he  was  afterwards  compelled  to  pay 
to  protect  his  title.  It  was  held  that,  the  land  having  been 
converted  into  money,  the  rights  of  the  parties  to  the  money 
should  be  the  same  as  they  were  in  the  land,  and  that  the 
purchaser  who  had  paid  off  the  judgments  was  entitled  to 
be  subrogated  to  the  rights  in  such  money  of  the  distributees 
thereof,  who  should  have  paid  such  judgments,  and  to  re- 
<;eive  from  such  commissioner,  out  of  such  distributees' 
shares,  the  amount  paid  to  satisfy  said  judgments.  Where 
one  pays  a  debt  which  could  not  properly  be  called  his  own, 
but  which  it  was  his  interest  to  pay,  or  which  he  might  have 
been  compelled  to  pay  for  another,  the  law  subrogates  him 
to  all  the  rights  of  the  creditor.     In  that  case,  it  was  said  the 
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purchaser  had  no  knowledge  of  the  existence  of  the  judg- 
ments. In  this  case  the  purchase  was  made  under  an  under* 
stood  agreement  that  enough  of  the  purchase-money  was  to 
be  applied  in  payment  of  the  judgments^  and  presents  equally 
as  strongs  if  not  stronger^  equities  in  favor  of  this  purchaser. 
And,  in  support  of  this  equitable  right  of  subrogation,  we 
cite  the  following  cases:  Hawkins  v.  Miller y  26  Ind.  173; 
Troost  V.  Davis,  31  Ind.  34 ;  Muir  v.  Berkshire,  52  Ind.  149 ; 
Hoffman  v.  Bisk,  58  Ind.  113;  Manford  v.  Firth,  68  Ind.  83 ; 
Lovorey  v.  Byers,  80  Ind.  443 ;  Stout  v.  Duncan,  87  Ind.  383. 

Appellee  purchased  the  land  at  the  commissioner's  sale, 
agreeing  to  pay  its  full  value,  and  has  paid  one-third  of  his  bid. 
Appellants  Aldridge,  Josiah  and  Mortimer  have  received 
their  shares  of  that  payment.  Appellee  has  been  compelled 
to  pay  $1,260  on  the  judgments,  which  were  encumbrances 
upon  the  land,  in  order  to  protect  his  title.  The  heirs  have 
no  equitable  claim  on  any  further  payments,  until  appellee 
has  been  repaid  the  amount  so  paid  on  said  judgments.  We 
think  that  he  should  be  subrogated  to  the  rights  of  said 
judgment  creditor,  and  the  commissioner  be  required  to  settle 
with  him  accordingly.  There  was  no  error  in  the  courts 
overruling  appellant's  exceptions  to  the  conclusions  of  law. 

The  last  specification  of  error  by  Frances  is,  for  Overruling 
her  motion  to  so  modify  the  judgment  as  not  to  adjudge 
against  her  any  more  costs  than  she  had  made.  The  last 
specification  of  error  by  appellants  Aldridge,  Josiah  and 
Mortimer  also  is,  the  overruling  of  their  motion  to  so  modify 
the  judgment  as  not  to  render  any  personal  judgment  against 
them  for  costs. 

The  defendants  jointly  filed  an  answer  in  denial,  and  the 
minors,  by  their  guardian  ad  litem,  filed  a  separate  and  an 
additional  paragraph  of  answer^ 

There  was  no  separate  issue  tried  and  found  in  favor  of 
appellant  Frances,  upon  which  the  plaintiff  could  be  held 
liable  for  any  of  the  costs. 

The  defendants  jointly  contested  the  questions  in  issue 
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throughout  the  trial,  and  we  see  no  sufficient  reason  why  the 
ordinary  judgment  for  costs  should  not  be  rendered  against 
all  of  them. 

There  was  no  error  in  overruling  these  motions  to  modify 
the  judgment  in  relation  to  costs. 

We  find  no  error  in  this  record.  The  judgment  ought  to 
be  affirmed. 

Per  Cubiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  affirmed,  with  costs. 
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GbdonaIi  Law. — Keepmg  Devices  for  Oaming, — IndietmenL — ^An  indictment 
for  keeping  a  device  for  gaming,  under  section  2086,  B.  S.  1881,  averring 
''  that  the  defendant  did,  at  the  county  and  State  aforesaid,  unlawfully 
keep  and  exhibit  a  certain  gaming  apparatus,  to  wit,  a  faro  bank,  and 
then  and  there  unlawfully  kept  the  same  for  the  purpose  of  wagering, 
winning  and  gaming  thereon  money  and  other  articles  of  value,"  suffi- 
ciently charges  the  offence.  It  is  not  necessary  in  such  case  to  describe 
the  particular  building  or  precise  spot  where  the  device  was  kept;  prop- 
erly naming  the  county  and  State  is  sufficient 

Same. — Qiange  of  Venuei — Jurisdiction, — Jurisdiction  vests  in  the  court  to 
which  the  change  is  taken  in  a  criminal  case,  upon  the  deposit  with  its 
clerk  of  the  original  papers  and  a  transcript  of  the  proceedings  of  the 
court  in  which  the  indictment  was  found. 

Same. — IVesiwnption. — Where  a  defendant,  who  obtains  a  change  of  venue, 
appears  in  the  court  to  which  the  case  was  sent,  and  goes  to  trial  with- 
out objecting  to  the  jurisdiction  or  suggesting  any  defects  or  irregular- 
ities, it  will  be  presumed,  in  the  absence  of  a  contrary  showing,  that 
jurisdiction  was  properly  obtained. 

Same. — Grand  Jury. — Where  the  record 'certified  shows  a  due  empanelling 
of  the  grand  jury,  it  is  sufficient  without  a  specific  statement  of  that  fact 
in  the  clerk's  certificate. 

Supreme  Ck>nuT. — Evidence, — Leading  Queslums.— The  Supreme  Court  will 
not  reverse  a  case  because  leading  questions  were  permitted,  unless  it  ap- 
pears that  there  was  an  abuse  of  discretion  that  did  substantial  injustice. 

From  the  Carroll  Circuit  Court. 
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App  r.  The  State. 

A.  W,  Reynolds  and  E,  B,  Sellers,  for  appellant. 
F.  T.  Hard,  Attorney  General,  and  R,  Gregory y  Prosecuting 
Attorney  for  the  State. 

Elliott,  J. — The  indictment  upon  which  judgment  was 
entered  against  appellant  contains  the  following :  **  That  the 
defendant  did,  at  the  county  and  State  aforesaid,  unlawfully 
keep  and  exhibit  a  certain  gaming  apparatus,  to  wit,  a  faro 
bank,  and  then  and  there  unlawfully  kept  the  same  for  the 
purpose  of  wagering,  winning  and  gaming  thereon  money  and 
other  articles  of  value/'  The  pleader's  language  may  be 
justly  subject  to  verbal  criticism,  but  we  think  the  offence  is 
sufficiently  charged. 

Counsel  for  appellant  are  in  error  in  asserting  that  it  is 
necessary  for  the  indictment  in  such  a  case  as  this  to  describe 
the  particular  building  or  precise  spot  where  the  gambling 
apparatus  was  kept ;  it  is  only  necessary  to  properly  name  the 
county  and  State. 

Where  a  change  of  venue  is  taken  in  a  criminal  case,  jur- 
isdiction vests  in  the  court  to  which  the  change  is  taken  upon 
the  deposit  with  its  clerk  of  the  original  papers  and  a  tran- 
script of  the  proceedings  of  the  court  in  which  the  indictment 
was  found. 

Where  an  accused,  who  obtains  a  change  of  venue,  appears 
in  the  court  to  which  the  case  is  sent,  and  goes  to  trial  with- 
out objecting  to  the  jurisdiction  of  the  court,  and  without  sug- 
gesting defects  or  irregularities,  it  will  be  presumed,  in  the 
absence  of  a  contrary  showing,  that  the  officers  did  their  duty, 
and  that  jurisdiction  was  properly  obtained.  Duncan  v.  Staiey 
84  Ind.  204. 

Where  the  record  certified  by  the  clerk  shows  a  due  empan- 
elling of  the  grand  jury,  it  is  sufficient  without  a  specific  state- 
ment of  that  fact  in  the  clerk's  certificate.  It  is  held  in  the 
case  cited  that  the  appearance  of  the  essential  fiicts  in  the  tran- 
script certified  to  this  court  is,  at  least,  prima  jnfAe  sufficient, 
and  this  is  regarded  by  us  as  good  law. 
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Cases  are  never  reversed  upon  the  ground  that  leading 
qaestions  were  permitted^  unless  it  is  made  very  clearly  ap- 
parent that  there  was  an  abuse  of  discretion  that  did  substan- 
tial injustice.  A  trial  court  has  a  large  discretion  in  such  cases^ 
and  its  rulings  will  always  be*  upheld  where  there  is  not  a 
plain  and  inexcusable  abuse  of  this  discretionary  power. 
There  is  no  such  abuse  shown  in  the  present  case. 

Judgment  affirmed. 


No.  8,946.  -50—^ 

141      S2 

Ball,  Administrator,  v.  Green  et  al. 

IhBCEDENTS*  ESTATES. —  Mortgage  of  Eeal  Estate  by  Heir,—Fofedomre,—Sak 
cf  Real  EsUUe  by  Adndnisirator. — Where  an  heir  executes  a  mortgage  upon 
the  real  estate  inherited  by  him,  and  the  same  is  afterwards  sold  by  the 
administrator  of  the  ancestor  for  the  payment  of  debts,  the  mortgagee 
is  entitled  to  the  excess  of  money  arising  therefrom,  if  any,  and  may, 
by  foreclosure,  before  the  settlement  of  such  estate,  obtain  an  order 
against  the  administrator,  requiring  him  to  pay  such  excess  upon  the 
mortgage. 

Same. — Set-Off  by  Adminiatraior, — Lien. — In  such  case,  the  administrator 
can  not,  as  against  the  excess,  set  off  any  sum  the  mortgagor  may  owe 
him  or  such  estate,  as  the  mortgagee  has  a  lien  upon  the  money  superior 
to  any  claim  of  the  administrator. 

From  the  Henry  Circuit  Court. 
T,  B.  Redding  J  for  appellant. 

Best^  C— Stephen  B.  Adams  died  intestate,  seized  of  the 
land  in  the  complaint  described,  leaving  surviving  him  his 
widow  and  eleven  children,  to  whom  the  same  descended. 
Thereafter,  Jesse  Adams,  one  of  the  children  and  one  of  the 
appellees,  mortgaged  the  land  to  Alpheus  Green  to  secure  a 
note  of  $310,  dated  December  10th,  1874,  due  in  one  year, 
with  ten  per  cent,  interest.  Subsequently,  the  appellant,  as 
administrator  of  the  estate  of  Stephen  B.  Adams,  sold  that 
portion  of  the  land  which  descended  to  the  children  for  the 
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payment  of  the  decedent's  debts,  after  which  this  action  was 
brought  by  Alpheus  Green  against  Jesse  Adams,  Mary  Adams, 
his  wife,  and  the  appellant,  to  foreclose  the  mortgage  and  to 
obtain  an  order  requiring  the  appellant  to  pay  upon  his  mort- 
gage, after  the  settlement  of  the  estate,  such  portion  of  the 
sum  for  which  the  interest  of  Jesse  Adams  sold,  not  exceed- 
ing the  amount  due  upon  the  mortgage,  as  was  not  needed  for 
the  payment  of  the  decedent's  debts.  It  was  averred  that 
Jesse  Adams  was  insolvent,  and  that  the  land  sold  for  a  sum 
largely  in  excess  of  the  amount  required  for  the  payment  of 
the  debts. 

Jesse  Adams  and  Mary  Adams  were  defaulted.  The  ap- 
pellant demurred  to  the  complaint,  for  the  want  of  &cts.  The 
demurrer  was  overruled,  after  which  he  filed  an  answer  of  five 
paragraphs.  The  second  was  the  general  denial,  and  the  others 
were  special.  Demurrers  were  sustained  to  the  special  para- 
graphs, and  judgment  rendered  as  prayed. 

These  several  rulings  are  assigned  as  error. 

The  appellant  insists  that  the  action  is  premature.  This 
conclusion  is  based  upon  the  assumption  that  the  proceeds  of 
the  real  estate  must  be  regarded  as  personal  property  for  dis- 
tribution, and  as  an  heir  can  not  maintain  an  action  for  his 
distributive  share  until  aft;er  final  settlement  of  the  estate  the 
appellee,  who,  at  most,  only  represents  an  heir,  can  not  main- 
tain this  action.  These  assumptions  are  groundless.  The  case 
proceeds  upon  no  such  theory.  The  sale  of  the  land  divested 
the  mortgage,  but  the  proceeds  were  b^und  by  the  encum- 
brance the  same  as  though  the  estate  had  not  been  altered. 
"  Where  either  real  or  personal  estate  upon  which  there  is  an 
outstanding  mortgage,  is  turned  into  money,  the  rights  of  the 
mortgagee  continue  unaltered,  and  the  court  will  direct  the 
application  of  the  money  according  to  the  rights  of  the  parties 
as  they  existed  previous  to  the  alteration  of  the  estate."  Astor 
V.  MiUer,  2  Paige,  68 ;  Brovm  v.  StewaH,  1  Md.  Ch.  87 ;  Gim- 
bel  V.  Stotte,  59  Ind.  446. 

The  proceeds  of  the  fund  being  bound  by  the  mortgage,  the 
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action  was  properly  brought  to  compel  the  appellant  who  pos- 
sessed the  fund  to  apply  it  upon  the  mortgage.  The  fact  that 
the  estate  was  unsettled  formed  no  obstacle  to  the  mainte- 
nance of  the  action.  Were  the  appellee  compelled  to  await 
such  event,  he  might,  and  probably  would,  lose  his  lien.  He 
was  entitled  to  the  order  while  the  appellant  had  the  proceeds 
in  his  hands,  as  afterward  the  order  would  be  unavailing.  The 
action  was  well  brought  and  the  demurrer  properly  overruled. 

The  third  paragraph  of  the  answer  averred  that  the  estate 
was  unsettled,  and  that  the  amount  to  be  paid  to  Jesse  Adams 
was  then  unknown.  This  constituted  no  defence,  as  has  been 
shown,  and  the  demurrer  was  properly  sustained  to  it. 

The  remaining  paragraphs  alleged  matters  in  defence  as 
set-ofis.  Some  of  them  alleged  that  Jesse  Adams  was  in- 
debted to  his  &ther  in  his  lifetime,  and  is  still  indebted  to 
his  estate,  in  a  sum  in  excess  of  anything  that  will  be  due 
him  after  the  payment  of  the  decedent's  debts.  The  others 
averred  that  Jesse  Adams  was  indebted  to  the  estate  in  the 
sum  of  $138.14  for  property  purchased  by  him  at  the  admin- 
istrator's sale,  and  this  sum  the  appellant  offered  to  set  off 
against  an  equal  sum  arising  from  the  sale  of  the  land. 

These  several  paragraphs  are  based  upon  the  theory  that 
the  administrator  had  the  right,  as  against  the  appellee, 
to  apply  any  sum  of  money  in  his  hands  arising  from 
the  sale  of  such  realty,  and  belonging  to  Jesse  Adams,  in 
payment  of  any  sum  that  said  Adams  owed  the  estate  or  the 
administrator.  No  authority  is  cited  to  support  this  posi- 
tion, and  we  know  of  none.  Nor  do  we  believe  it  can  be 
maintained  on  principle.  The  administrator  had  authority 
to  sell  this  land  to  pay  the  decedent's  debts,  but  no  power  to 
sell  in  order  to  collect  a  claim  from  the  owner.  After  the 
payment  of  the  decedent^s  debts,  the  residue  of  the  money, 
if  any,  will  belong  to  Jesse  Adams,  and  its  retention  by  the 
administrator  will  not  make  the  estate  the  debtor  of  Adams, 
nor  will  it  make  the  administrator  such  debtor  except  at  the 
option  of  Adams.     In  addition  to  this,  the  appellee  has  a 
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lien  upon  the  money  that  is  superior  to  any  claim  of  the  ad- 
ministrator^  if  indeed  he  has  any^  and  which  was  not  im- 
paired or  affected  by  the  accidental  circumstances^  that  he  had 
the  custody  of  the  money^  and  that  Adams  was  indebted  to^ 
him  and  to  the  estate.  As  against  the  appellee^  in  our  opinion^ 
he  could  not  retain  the  money  for  the  purpose  of  collecting 
from  Adams  claims  due  the  estate.  As  to  these,  he  occupied 
no  better  position  than  any  other  creditor,  and  as  the  appel- 
lee had  acquired  a  specific  lien,  his  claim  must  prevail.  For 
these  reasons,  we  think  the  demurrers  to  these  several  para- 
graphs of  the  answer  were  properly  sustained,  and  that  the 
judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be,  and  it  is  hereby,  in  all  things 
affirmed,  at  the  appellant's  costs. 


No.  10,641. 

i»Li^i  Jones,  Trustee,  v.  Dunn. 

Drainage  of  Highways. — Thunuhip  Tnutee, — SuperinUndent  <^  Roads, — 
Suuute  amfl6*ued.~Sections  5064  to  5090,  R.  S.  1881,  so  far  modify  the 
provisions  of  section  4281,  R.  S.  1881,  that  the  proceedings  authorized 
hy  the  latter  section,  for  the  drainage  of  highways,  can  only  he  insti- 
tuted and  prosecuted  by  the  superintendent  of  roads,  and  not  by  the 
.  township  trustee. 

From  the  Jasper  Circuit  Court. 

M.  F,  ChUcote,  for  appellant. 

R.  8.  Dioiggim  and  Z.  Dtmggins,  for  appellee. 

HowK,  J. — The  only  error  assigned  by  the  appellant  on  the 
record  of  this  cause  is  this :  "  The  court  erred  in  sustaining 
appellee's  motion  to  dismiss  the  petition.'^ 

In  this  petition  the  appellant  alleged,  in  substance,  that  he 
was  the  trustee  of  the  civil  township  of  Kankakee,  in  Jasper 
county ;  that  three  public  highways  in  said  township,  describ- 
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ing  them^  would  each  be  benefited  by  drainage,  which  could 
not,  however,  be  accomplished  in  the  best  and  cheapest  man- 
ner, without  affecting  the  lands  of  others ;  that  he  believed 
that  such  drainage  could  be  best  had  by  a  ditch,  describing  it ; 
that  he  believed,  also,  that  a  proper  work  to  accomplish  such 
drainage  would  affect  the  following  lands  in  Jasper  county,, 
in  addition  to  such  public  highways,  to  wit :  (Description 
of  lands^  with  names  of  owners ) ;  that  he  also  believed 
that  the  proposed  drainage  would  be  of  public  utility ;  and 
that  he  also  believed  that  the  costs,  damages  and  expenses  of 
snch  drainage  would  be  less  than  the  benefits  to  the  owners, 
of  lands  likely  to  be  benefited  thereby.  Wherefore  he  prayed 
for  such  drainage. 

The  appellee,  one  of  the  land-owners  named  in  such  peti- 
tion, appeared  thereto  and  moved  the  court  in  writing  to  dis- 
miss the  petition,  for  the  following  reasons : 

'^1.  There  is  no  law  authorizing  the  said  trustee  to  file  said 
petition  and  bring  said  action ; 

"2.  The  fects  alleged  in  said  petition  do  not  give  the  court 
jurisdiction  to  take  any  steps  whatever  in  said  cause; 

"3.  There  has  been  no  sufficient  notice  given  of  the  pendency 
of  said  petition.  The  notice  and  proof  of  notice  filed  with 
said  petition  show  that  the  notices  were  posted  on  the  17th  day 
of  December,  1881,  which  was  less  than  twenty  days  before 
the  first  day  of  the  present  term  of  this  court; 

"4.  At  the  time  of  the  posting  of  the  notices  of  said  peti- 
tion, no  petition  was  on  file  in  this  court.  Said  notices,  as 
appears  by  the  proof  of  posting  on  file  in  this  case,  were  posted 
on  the  17th  day  of  December,  1881,  and  the  petition  in  this 
csise  was  not  filed  until  January  10th,  1882." 

The  record  shows  that  the  trial  court  sustained  appellee's 
motion,  and  dismissed  the  appellant's  petition, "  on  the  ground 
that,  in  the  opinion  of  the  court,  section  9  of  *An  act  con- 
cerning drainage,'  approved  April  8th,  1881,  was  repealed  by 
*  An  act  concerning  roads  and  highways,'  approved  April  15th, 
1881."    To  this  ruling  the  appellant  excepted,  and  hispeti- 
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tion  was  dismissed  by  the  courts  at  his  costs,  and  judgment 
was  rendered  accordingly. 

We  are  of  opinion  that  the  court  committed  no  error  in 
sustaining  appellee's  motion  to  dismiss  the  appellant's  peti- 
tion. In  section  4281,  R.  S.  1881,  which  is  section  9  of  "An 
act  concerning  drainage,"  approved  April  8th,  1881,  under 
which  section  the  appellant  filed  his  petition  in  this  case,  it 
was  provided  that  "  Whenever  any  such  drainage  will  benefit 
any  public  highway,  the  township  trustee  of  the  township  in 
which  the  same  is,  may,  as  such,  apply  for  drainage  as  pro- 
vided in  this  act,"  etc.  Under  the  law  in  force  at  the  time 
of  the  approval  of  such  act  concerning  drainage,  the  town- 
ship trustee  had  control  of  the  highways  in  his  township;  and 
it  may  well  be  supposed  that  section  9  of  such  act  became  a 
law,  under  the  expectation,  at  least,  that  the  control  of  the 
highways  in  each  township  would  continue  and  remain  in  the 
proper  township  trustee.  When,  however,  the  later  act  con- 
cerning roads  and  highways,  approved  April  15th,  1881,  be- 
came a  law,  the  office  of  superintendent  of  roads  in  each  civil 
township  was  thereby  created ;  and,  thereafter, under  the  pro- 
visions of  such  later  act,  the  entire  charge  and  control  of  all 
roads,  highways  and  bridges  in  his  township  was  committed 
to  such  superintendent  of  roads,  who  should  "  cause  the  same 
to  be  kept  in  as  good  repair  as  the  prudent  use  of  the  means 
in  his  hands  will  permit."  Sections  5064  to  5090,  R,  S.  1881. 

It  can  hardly  be  said,  we  think,  that  section  9  of  the  drainage 
act  is  wholly  repealed  by  the  provisions  of  the  later  act,  con- 
cerning roads  and  highways.  But  as  the  effect  of  the  later  act  is 
to  take  from  the  township  trustee  the  entire  control  of  all  roads, 
highways  and  bridges  in  his  township,  and  commit  the  same  to 
the  superintendent  of  roads  therein,  it  must  be  held,  as  it  seems 
to  us,  that  the  provisions  of  section  9  of  the  drainage  act  (sec. 
4281,  R.  S.  1881),  if  enforceable  at  all,  can  only  be  enforced  by 
the  superintendent  of  roads,  and  not  by  the  township  trustee. 

The  appellant's  petition,  therefore,  was  correctly  dismissed. 

The  judgment  is  affirmed,  with  costs. 
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No.  10,400. 

Klippel  v.  Shields  et  al. 

Judgment. — PaymerU.*-TeLyment  by  one  primarily  liable  as  a  judgolent 
debtor  extinguishes  the  judgment. 

Same. — Skeriff^s  Sale. — AssLgnmenl  of  Certificale, — Jovnl  Judgment  Debtor, — 
The  land  of  one  of  two  joint  judgment  debtors,  both  principals,  was  bid 
in  by  the  plaintiff,  whereupon  the  other  debtor  paid  the  debt  and  took 
an  assignment  of  the  sheriff's  certificate,  and  afterwards  caused  a  sheriff's 
deed  to  be  executed  to  his  wife. 

Hdd,  that  the  wife  took  no  title,  the  payment  made  having  extinguished 
the  judgment.    • 

From  the  Jackson  Circuit  Court. 

E,  G.  Devore  and  R.  if.  Patrick,  for  appellant. 

B.  H.  Burrell,  F.  Emerson  and  A.  P.  Charles,  for  appellees. 

Elliott,  J. — Appellant  claims  title  to  the  real  estate  in 
controversy,  and  brought  this  action  to  recover  possession  of 
it,  but  was  defeated  on  the  trial. 

We  are  without  a  brief  from  the  appellee,  and  this  has  greatly 
increased  our  labor,  as  the  record  is  voluminous  and  the 
questions  involved  not  clearly  disclosed.  As  we  gather  the 
facts,  they  are  substantially  as  follows :  On  the  4th  day  of 
May,  1871,  Thomas  L.  Ewing  and  Lycurgus  Shields  were 
indebted  to  James  H.  Green  in  the  sum  of  $6,000,  and  to 
secure  this  indebtedness  Ewing  and  wife  'executed  a  mort- 
gage on  land,  but  not  on  that  in  controversy ;  this  mortgage 
was  foreclosed  in  May,  1872,  and  a  personal  judgment  ren- 
dered against  Shields  and  Ewing  for  about  $7,000 ;  on  the 
7th  of  August,  1872,  Ewing  and  wife  conveyed  the  land  here 
in  dispute  to  Henry  Loscent  and  John  C.  Brunett ;  on  the 
22d  day  of  March,  1873,  the  land  embraced  in  the  mortgage 
to  Green  was  sold  by  the  sheriff  and  was  bought  by  Green ; 
the  land  did  not  sell  for  enough  to  pay  the  judgment,  and 
other  tracts  of  land  belonging  to  Ewing  were  levied  on,  and 
among  them  was  that  here  the  subject  of  controversy ;  this 
Vol.  90.— 6 
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was  sold  by  the  sheriff  on  the  24th  day  of  May,  1873,  to 
Green,  who  afterwards  assigned  the  sheriff's  certificate  to 
Lycurgus  Shields;  Green  testified  that  Shields  paid  the 
judgment  by  executing  two  promissory  notes,  but  neither  he 
nor  any  other  witness  testified  that  there  was  any  agreement 
that  the  notes  should  operate  otherwise  than  as  an  ordinary 
payment  of  the  judgment.  It  appears,  therefoi*e,  that  ap- 
pellee's only  title  to  the  land  is  that  derived  through  the 
sheriff's  certificate  issued  on  the  sale  made  upon  the  joint 
judgment  against  him  and  Ewing.  On  the  23d  of  May, 
1873,  Loscent  and  wife,  the  grantees  of  Ewing,  executed  a 
mortgage  to  appellant  on  one-half  of  the  land  in  controversy ; 
on  this  mortgage  decree  and  judgment  were  duly  entered 
and  sale  regularly  made  to  the  appellant  by  the  sheriff  of 
Jackson  county.  On  the  21st  day  of  October,  1872,  Brunett 
and  wife  executed  a  mortgage  on  the  one-half  of  the  land  to 
Smith  Yawter,  and  on  this  mortgage  decree  was  entered  and 
sale  made  to  the  appellant.  The  title  of  the  party  just 
named  is  rested  upon  the  deeds  made  to  him  by  the  sheriff 
by  virtue  of  the  decrees  and  sales  last  mentioned. 

We  are  unable  to  perceive  any  ground  upon  which  the 
judgment  of  the  trial  court  can  legally  rest.  The  payment 
of  the  judgment  in  favor  of  Green  by  one  of  the  two  joint 
debtors  was  an  extinguishment,  and,  of  course,  this  rendered 
it  legally  impossible  to  enforce  it  by  the  execution  of  a  deed. 
Payment  by  one  primarily  liable  as  a  judgment  debtor  extin- 
guishes the  judgment.  Harbeck  v.  Vanderbilt,  20  N.  Y.  395  ; 
Booth  V.  FarmerSy  etc.,  Bank,  74  N.  Y.  228;  HammaU  v. 
Wyman^  9  Mass.  138 ;  Preslar  v.  StaUworth,  37  Ala.  402 ;  Towe 
V.  Felton,  7  Jones  (N.  C.)  216 ;  Hinton  v.  Odenheimer,  4  Jones 
Eq.  406.  There  are  cases  where  a  different  rule  applies,  as 
where  the  person  who  pays  the  debt  occupies  the  position  of 
surety  or  some  similar  relation,  but  the  present  cose  does  not 
belong  to  that  class.     Spray  v.  Rodman^  43  Ind.  225. 

The  fact  that  the  deed  was  made  to  the  wife  of  Lycurgus 
Shields  does  not  affect  the  operation  of  the  rul^.     The  pay- 
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ment  was  by  him,  and  this  had  the  effect  to  completely  ex- 
tinguish the  judgment,  and  no  further  valid  proceedings  could 
.  be  had  upon  it.  Myers  v.  Cochran,  29  Ind.  256 ;  Shields  v. 
Moore,  84  Ind.  440.  The  controlling  fact  in  such  a  case  as 
this  is  the  payment  by  one  legally  bound  to  pay,  and  the  fact 
that  an  assignment  is  made  to  him  or  to  some  one  else  is  not 
of  controlling  importance.  If  one  whose  duty  it  is  to  pay  the 
debt  makes  the  payment,  then  an  assignment  will  not  keep  the 
debt  alive.  Sheldon  Subrogation,  section  50. 
Judgment  reversed. 


No.  10,678. 

The  Ohio  Falm  Car  Company  v.  Menzies. 

GoNTBACT. —  Waiver  of  Condition, — A  written  contract  provided  that  the 
plaintiff  should  furnish  the  defendant  1,000,000  feet  of  lumber,  described, 
150,000  feet  deliverable  per  month,  commencing  at  a  date  fixed,  at  J.,  to 
be  paid  for  on  arrival  -with  bill  of  lading,  etc. ;  a  single  shipment  on\j 
was  made,  three  months  after  the  time  fixed  for  the  first  delivery,  no  bill  of 
lading  accompanying  it,  but  the  lumber  was  received  without  objection. 

Hdd,  that  the  receipt  of  the  lumber  was  a  waiver  of  the  conditions  con- 
cerning time  of  delivery  aiA  bill  of  lading,  and  that  the  plaintiff  could 
recover  upon  the  contract. 

From  the  Floyd  Circuit  Court. 

J,  O,  Howard,  J.  F.  Reed, Stdnnard  and  A,  Dowling, 

for  appellant, 
t/l  K,  Marsh  and  A.  P.  Hovey,  for  appellee. 

Morris,  C. — The  appellee  sued  the  appellant  for  the  price 
of  a  quantity  of  lumber,  which  he  claims  to  have  sold  and 
delivered  to  the  appellant,  under  and  pursuant  to  the  terms  of 
a  written  contract  between  the  parties,  a  copy  of  which  is  filed 
with  and  made  a  part  of  the  complaint. 

The  appellant  answered  in  two  paragraphia,  the  first  being 
the  general  denial  and  the  second  payment. 
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The  suit  was  commenced  in  Clark  county  and  taken  by 
change  of  venue  to  Floyd. 

The  cause  was  submitted  to  the  court  for  trial ;  the  finding 
of  the  court  was  in  fevor  of  the  appellee ;  the  appellant  moved 
for  a  new  trial,  on  the  grounds  that  the  finding  of  the  court 
was  contrary  to  law  and  not  supported  by  sufficient  evidence. 
The  court  overruled  the  motion  and  rendered  judgment  for  the 
appellee.     The  overruling  of  the  motion  is  assigned  as  error. 

The  appellant  insists  that  the  evidence  does  not  tend  to  show 
a  right  on  the  part  of  the  appellee  to  recover  on  the  written 
contract  upon  which  the  action  is  brought  This  is  the  only 
question  in  the  case.     The  counsel  for  the  appellant  say : 

"  By  the  special  contract,  which  is  the  foundation  of  the 
action,  the  appellee  agrees  and  binds  himself  to  furnish  and 
deliver  at  the  wharf,  at  the  city  of  Jeffersonville,  1,000,000 
feet  of  white  ash  lumber  (of  the  dimensions  and  at  the  prices 
therein  mentioned),  to  be  delivered  at  the  rate  of  150,000 
feet  per  month,  commencing  on  or  before  the  1st  day  of  Aug- 
ust, 1881,  and  on  arrival  of  said  lumber  at  said  city  of  Jef- 
fersonville, and  receipt  of  bill  t)f  lading  with  invoice  attached, 
the  appellant  agreed  to  forward  two-thirds  the  amount  of  in- 
voice to  appellee,  the  balance  to  be  paid  on  the  loth  of  the 
following  month.'*  • 

The  appellant  contends,  correctly  we  think,  that  the  testi- 
mony shows  that  the  lumber  sued  for  was  the  only  shipment 
of  lumber  made  by  the  appellee,  and  that  it  arrived  at  Jeffer- 
sonville on  the  18th  of  November,  1881 ;  that  the  barges  on 
which  the  lumber  was  loaded  for  shipment  to  Jeffersonville 
were  driven  from  the  wharf  where  loaded  by  a  storm,  for 
which  reason  no  bill  of  lading  was  made  out  before  the  barges 
left,  but  that  upon  their  arrival  at  Jeffersonville  an  estimated 
bill  of  lading  of  the  quantity  of  lumber  was  made  out.  No 
invoice  of  the  lumber  or  other  bill  of  lading  was  made  or  de- 
livered to  the  appellant.  The  testimony  in  the  case  showed, 
or  tended  to  show,  that  the  appellant  received  and  took  pos- 
session of  the  lumber,  without  having  received  an  invoice  and 
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bill  of  lading;  that  it  was  satisfied  as  to  the  quality  of  the 

lumber^  and  did  not  object  to  it  on  the  ground  that  it  had  not 
been  delivered  in  time^  or  that  the  appellee  had  failed  to  de- 
liver lumber  during  the  previous  months  as  provided  for  in 
the  contract.  There  was  some  dispute  between  the  parties  as 
to  the  quality  of  lumber  delivered^  and  the  appellant  con- 
tended that  the  proper  evidence. of  the  quantity  had  not  been 
furnished ;  that  no  bill  of  ladings  with  an  invoice  of  the  quan- 
tity of  lumber,  had  been  furnished  it.  The  appellant  paid 
the  freight  and  also  paid  the  appellee  $2,560,  being  two-thirds 
of  the  price  on  the  estimated  quantity  of  lumber,  the  estimate 
having  been  made  for  the  purpose  at  200,000  feet.  This  es- 
timate was  not  to  be  conclusive.  The  appellant  produced  tes- 
timony tending  to  show  an  offer  on  its  part  to  cancel  the  con- 
tract. The  notice  of  this  offer  did  not  reach  the  appellee  until 
after  the  lumber  had  arrived  at  Jeffersonville. 

The  appellant  insists  that  the  appellee  can  not,  upon  the 
fiicts  proved,  recover  upon  the  contract,  for  two  reasons : 

JFirst.  Because  the  evidence  shows  that  the  appellee  had  not 
performed  the  contract  on  his  part  by  furnishing  lumber  as 
therein  provided  during  the  previous  months  of  August,  Sep- 
tember and  October. 

Secondly.  Because  the  appellee  had  failed  to  furnish  the  ap- 
pellant a  bill  of  lading  with  an  invoice  of  the  quantity  of  lum- 
ber attached,  as  provided  for  in  the  contract. 

Perhaps  the  appellant  might,  though  we  do  not  decide  the 
question,  have  refiised  to  receive  the  lumber  in  question  on 
the  ground  that  the  appellee  had  &iled  to  furnish  lumber  dur- 
ing the  three  preceding  months  as  agreed.  But  it  did  not  re- 
fuse to  accept  the  lumber  on  the  contract  for  any  such  reason. 
No  such  objection  is  shown  to  have  been  made,  and  the  ap- 
pellant did  accept  and  take  into  its  possession  the  lumber  sued 
for.  It  was  quite  competent;  for  the  appellant  to  waive  the 
time  of  performance,  and  that,  too,  without  rescinding  or  do- 
ing away  with  the  contract. 

In  the  case  of  WiUiams  v.  Bank,  2  Pet.  96,  the  court  says: 
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"  If  a  party  to  a  contract,  who  is  entitled  to  tlie  benefit  of 
a  condition,  upon  the  performance  of  which  his  responsibility 
is  to' arise,  dispense  with,  or  by  any  act  of  his  own  prevent, 
the  performance,  the  opposite  party  is  excused  from  proving 
a  strict  compliance  with  the  condition.'^  See,  also,  Attix  v. 
PelaUy  5  Iowa,  336. 

"  It/*  says  Addison, "  it  is  covenanted  by  the  ship  owner  that 
the  ship  shall  be  at  a  particular  port  by  a  day  named  ready  to 
take  a  cargo  on  board,  the  charterer  or  freighter  may  not  be 
bound  by  his  covenant  or  agreement  to  ship  a  cargo  on  board 
and  pay  freight,  if  the  vessel  is  not  ready  at  the  place  ap- 
pointed by  the  day  named ;  but,  if,  after  the  day  has  passed,  the 
cargo  is  shipped  on  board  pursuant  to  the  covenant,  the  time  of 
shipment  can  not  be  relied  upon  as  a  condition  precedent  to 
the  payment  of  the  freight."    Addison  Contracts,  section  947- 

In  the  case  of  Simpson  v.  Crippin,  L.  R.  8  Q.  B.  14,  the  defend- 
ants had  agreed  to  supply  the  plaintiff  6,000  to  8,000  tons  of 
coal,  to  be  delivered  in  the  plaintiff's  wagons  at  the  defend- 
ant's colliery,  ^Mn  equal  monthly  quantities  during  the  period 
of  twelve  months  from  the  1st  of  July  next/'  During  the 
first  month,  July,  the  plaintiff  sent  wagons  for  about  158  tons 
only,  and  on  the  1st  of  August  the  defendant  wrote  that  the 
contract  was  cancelled  on  account  of  the  plaintiff's  failure  to 
send  for  the  full  monthly  quantity  in  the  preceding  month. 
The  plaintiff  refused  to  allow  the  contract  to  be  cancelled, 
and  the*  action  was  for  the  defendant's  refusal  to  go  on  with 
the  contract.  The  court  held  that,  although  the  plaintiff  had 
committed  a  breach  of  the  contract  by  failing  to  send  wagons 
in  sufficient  numbers  the  first  month,  the  breach  was  a  good 
ground  for  compensation,  but  did  not  justify  the  defendant  in 
rescinding  the  contract.  To  the  same  effect  is  the  case  of 
Haines  v.  Tucker,  50  N.  H.  307.  See,  also.  Masonic,  etc,, 
As^n  V.  Beck,  77  Ind.  203,  207*  (40  Am.  R.  295) ;  Blair  v. 
Hamilton,  48  Ind.  32. 

We  think  the  court  did  not  err  in  overruling  the  motion 
for  a  new  trial  on  the  ground  that  the  appellee  had  not  de- 
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livered  lumber  at  the  time  stated  in  the  contract.  The  ac- 
ceptance of  the  lumber  was  a  waiver  of  this  objection.  The 
appellant^  by  taking  possession  of  the  lumber,  also  waived  the 
production  of  the  invoice  and  bill  of  lading.  Had  the  ap- 
pellee furnished  the  invoice  and  bill  of  lading,  as  required  by 
the  contract,  they  would  not  have  been  conclusive  upon  the 
appellant  as  to  the  quantity  of  lumber.  It  would  still  have 
had  the  right  to  resort  to  other  means  for  determining  the 
quantity  of  lumber  shipped.  It  is  fairly  inferable,  from  the 
evidence,  that  the  appellant  took  possession  of^  the  lumber 
with  knowledge  of  the  fact  that  no  bill  of  lading  ha'd  been 
made,  and  of  the  circumstances  which  had  prevented  the  ap- 
pellee from  procuring  it.  By  taking  possession  of  the  lum- 
ber, to  which  the  appellee  was  assenting,  the  appellant  must 
be  held  to  have  assumed  the  burden  of  ascertaining  the  quan- 
tity of  lumber  shipped,  and  to  have  waived  its  right  to  an  in- 
Toice  and  bill  of  lading,  which  enabled  the  appellee  to  sue 
upon  the  contract  as  fully  as  if  an  invoice  had  been  furnished. 
There  was  no  error  in  overruling  the  motion  for  a  new  trial. 
Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  appel- 
lant. 


Ohattel  Mobtoaqe. —  Where  to  be  lUeorded.— It  is  essential  to  the  validity 
of  a  chattel  mortgage  as  against  creditors,  that  it  should  be  recorded  in 
each  of  the  counties  where  the  mortgagors  severally  reside. 

^Sahe. —  Mortgage  Executed  by  Ihrtners.  —  A  chattel  mortgage  executed  bj 
partners  must,  as  against  creditors,  be  recorded  in  all  the  counties  wherein 
the  partners  reside,  and  it  is  not  sufficient  to  record  it  in  the  county  where 
-one  partner  resides  and  the  firm  does  business. 

From  the  Superior  Court  of  Marion  county. 

J.  C.  Denny  and  W.  L.  Granger ,  for  appellant. 
J".  L,  McMader  and  A.  Boice,  for  appellees. 
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EiJliiOTT,  J. — ^The  question  which  this  record  presents  is 
this :  Is  a  mortgage  on  partnership  personal  property  exe- 
cuted by  one  partner  in  behalf  of  the  firm^  recorded  in  the 
county  where  the  property  is  situated  and  the  business  of  the 
partnership  conducted^  and  where  the  partner  executing  it 
resides^  but  not  recorded  in  the  county  where  the  other  mem- 
bers of  the  firm  reside^  valid  as  against  creditors? 

It  is  settled  that  a  mortgage  of  goods^  where  possession  ia 
retained  by  the  mortgagor,  is  not  valid  as  against  creditors- 
unless  executed  and  recorded  in  strict  accordance  with  the 
statute.  The  common  law  did  not  recognize  the  validity  of 
such  instruments  against  creditors,  and  the  cases  ai^e  well 
agreed  that  one  who  asserts  a  right  under  such  an  instrument 
paramount  to  the  claims  of  creditors,  must  show  that  a^  has 
been  done  that  the  statute  requires^  At  common  law,  pos- 
session was  essential  to  the  validity  of  the  mortgage  as  against 
creditors  of  the  mortgagors.  Registration  is  made  by  law  the 
substitute  for  possession,  and,  in  order  that  registration  shall 
have  this  effect,  it  must  be  such  as  the  statute  prescribes. 

Our  statute  provides  that  "  No  assignment  of  goods,  by  way 
of  mortgage,  shall  be  valid  against  any  other  person  than  the- 
parties  thereto,  where  such  goods  are  not  delivered  to  the  mort- 
gagee or  assignee  and  retained  by  him,  unless  such  assignment 
or  mortgage  shall  be  acknowledged,  as  provided  in  case  of 
deeds  of  conveyance,  and  recorded  in  the  recorder's  office  of 
the  county  where  the  mortgagor  resides,  within  ten  days  after 
the  execution  thereof/'  R.  8. 1881,  sec.  4913.  This  provision 
makes  it  essential  to  the  validity  of  a  chattel  mortgage  executed 
by  two  or  more  persons,  residents  of  different  counties,  that  it 
should  be  recorded  in  each  of  the  several  counties.  DeOoureey^ 
V.  GoUim,  21  N.  J.  Eq.  357 ;  Rich  v.  Roberta,  48  Maine,  548. 

The  fact  that  the  mortgage  is  executed  by  a  partnership  com- 
posed of  several  members  does  not  change  the  rule.  All  the 
partners  are  mortgagors,  and,  as  the  firm  can  have  no  place  of 
residence,  the  residence  of  tHe  mortgagors  must  be  that  of 
the  individuals  composing  the  partnership.      In  ordinary 
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legal  proceedings,  the  partnership  is  reached  through  the  indi- 
vidual partners.  If  an  action  is  brought  against  partners, 
process  must  be  served  upon  each  member  of  the  firtn ;  if 
actions  are  instituted,  it  must  be  in  the  name  of  all  the  mem- 
bers. The  act  of  the  partnership  is  the  act  of  all  the  part- 
ners^ the  firm  representing  them  in  the  aQt.  Dickson  v.  In- 
dianapolis,  etc.,  Oo.,  63  Ind.  9 ;  Crosby  v.  JeroUmaUy  37  Ind. 
264.  It  seems  clear  upon  principle  that  a  mortgage  of  goods 
executed  by  a  partnership  must  be  recorded  in  the  counties 
where  the  partners  reside,  and  so  the  authorities  declare. 
StewaH  v.  PlaUy  101  U.  S.  731 ;  Kane  v.  Rice,  10  N.  B.  Reg. 
469 ;  DeOourcey  v.  GoUinay  supra;  Herman  Chat.  Mortg.,  p. 
162 ;  Jones  Chat.  Mortg.,  section  257.  In  the  case  of  Hvh- 
bardston,  etc.,  (Jo.  v.  Govert,  35  Mich.  254,  a  somewhat  different 
doctrine  is  laid  down,  but  that  case  is* very  essentially  re- 
stricted by  the  later  case  of  Briggs  v.  Leitelt,  41  Mich.  79, 
wherein  it  is  declared  that  the  former  decision  does  not  apply 
to  cases  where  all  the  partners  are  residents  of  the  State. 
Judgment  affirmed.      . 

Petition  for  a  rehearing  overruled. 


No.  11,064. 

Keith  v.  The  State. 
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IiTDicnaENT. —  Venue. — Keeping  Qaming  Apparatus, — In  an  indictment  for         fl7l      61 
keeping  gaming  apparatus,  in  violation  of  section  2086,  R.  S.  1881,  it  is 
sufficient  to  aver  that  the  offence  was  committed  in  the  proper  county 
and  State,  no  more  particular  averment  of  place  heing  necessary. 

Same. — Quaiffe  of  Venue, — CUrVe  Duty, —  Transcript, — Where  a  change  of 
venue  has  been  taken,  it  is  unnecessary  and  impossible  to  show  by  the 
transcript  sent  to  the  county  to  which  the  change  is  taken,  that  the  orig- 
inal indictment  has  been  transmitted.    It  must  be  sent  however. 

From  the  Carroll  Circuit  Court. 

A.  W.  Eeynolds  and  E.  B.  Sellers,  for  appellant. 
F.  T.  Hordy  Attorney  General,  R.  Oregoryy  Prosecuting 
Attorney,  and  W.  B.  Hord,  for  the  State. 
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ZoLLABS,  J. — Appellant  was  indicted  bythegrand  jury  of 
White  county  on  the  charge  of  keeping  for  gain  a  gaming 
apparatus  called  roulette.  Upon  his  application,  the  venue  wa.s 
changed  to  the  Carroll  Circuit  Court,  where  he  was  tried,  con- 
victed and  fined.  From  this  judgment  he  prosecutes  this  appeal. 

We  shall  consider  the  errors  assigned  in  this  court,  in  the 
order  discussed  by  appellant's  counsel.  The  prosecution  is 
based  upon  section  2086,  R.  8.  1881,  which  provides  that 
whoever  keeps  or  exhibits  for  gain,  or  to  win  or  gain  money 
or  other  .property,  any  gaming  table,  roulette,  etc.,  shall  be 
fined,  etc. 

It  is  insisted  that  the  indictment  is  insufficient,  and  that  the 
court  below  erred  in  overruling  a  motion  to  quash. 

The  first  objection  urged  against  the  indictment  is,  that  it 
does  not  appear  from  the  averments  therein  that  the  roulette 
was  kept  and  exhibited  to  win  money,  etc.  In  this  counsel 
are  mistaken.  The  averments  are  that  "  Harrison  Keith  *  * 
*  did  then  and  there  unlawfully  keep  and  exhibit  a  certain 
gaming  apparatus,  to  wit,  a  roulette<wheel,  and  then  and  there 
unlawfully  kept  the  same  for  the  purpose  of  wagering,  winning 
and  gaining  thereon  money,"  etc. 

It  is  next  insisted  that  the  indictment  is  defective  in  not 
describing  with  sufficient  certainty  the  place  where  the  roulette 
was  kept  and  exhibited.  This  objection  is  not  well  taken.  The 
offence  is  charged  to  have  been  committed  in  the  county  of 
White,  Slate  ©f  Indiana.  In  charging  an  offence  of  this  kind 
we  think  this  is  entirely  sufficient.  The  statute  does  not  make 
any  particular  place  or  locality  an  ingredient  of  the  offence, 
nor  can  any  judgment  rendered  upon  a  conviction  have  ref- 
erence to  any  particular  place  or  locality.  Moore  Crim.  Law, 
section  165;  1  Bishop  Crim.  Proc.  372;  Howard  v.  State,  6 
Ind.  444 ;  App  v.  State,  ante,  p.  73. 

The  next  reason  urged  for  a  reversal  of  the  judgment  is 
thus  stated  by  appellant's  counsel :  "  In  the  Carroll  Circuit 
Court,  the  appellant  objected  to  the  court  assuming  jurisdic- 
tion over  him  or  the  cause,  and  moved  to  quash  the  proceed- 
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ings.  The  objection  to  the  proceedings  and  judgment  of  the 
Carroll  Circuit  Court  is  this,  that  the  transcript  of  the  pro- 
ceedings in  the  White  Circuit  Court  does  not  disclose  the  fact 
as  to  whether  the  original  indictment  was  transferred  or 
transmitted  to  the  Carroll  Circuit  Court."  This  objection, 
we  think,  is  not  well  taken.  Following  the  title  of  the  cause 
it  is  stated  in  the  record,  as  made  by  the  clerk  of  the  Carroll 
Circuit  Court,  that  on  the  3d  day  of  April,  1883,  the  sheriif 
of  White  county  deposited  in  the  clerk^s  office  of  Carroll 
county,  sealed  up  and  directed  to  said  clerk, "  the  following 
transcript  of  the  proceedings  and  orders,  of  the  White  Cir- 
cuit Court  in  the  above  entitled  cause,  together  with  the  origi- 
nal papers  therein,  being  the  original  indictment,"  etc. 

Following  this,  the  transcript  is  set  out  in  full.  In  this 
transcript  it  is  shown  that  an  indictment,  number  15,  for 
keeping  gaming  apparatus,  was  returned  by  the  grand  jury 
of  White  county,  "  which  reads  as  follows."  Here  follows 
the  indictment,  set  out  in  full,  with  the  endorsements  thereon. 

Following  this  is  the  application  for.and  the  order  grant- 
ing a  change  of  venue  from  the  county,  and  the  recognizance 
of  appellant  to  appear  in  the  Carroll  Circuit  Court,  etc.,  to 
answer  to  an  indictment  against  him  for  keeping  a  gaming 
apparatus,  etc.  The  clerk  of  the  White  Circuit  Court,  in  his 
certificate  to  the  transcript,  certifies  that  it  is  a  full,  true  and 
complete  transcript  of  the  proceedings  in  the  White  Circuit 
Court,  of  the  return  by  the  grand  jury  of  an  indictment 
numbered  15,  against  Harrison  Keith,  for  keeping  gaming 
apparatus,  and  the  proceedings  thereon,  etc.  In  the  record 
before  us,  there  is  the  following  statement  by  the  clerk  of 
the  Carroll  Circuit  Court:  "  Which  original  indictment  is  as 
follows."  Here  the  indictment  is  set  out  in  full,  and  is 
identical  with  that  set  out  in  the  transcript  as  made  by  the 
clerk  of  the  White  Circuit  Court.  In  his  certificate  to  the 
record,  the  clerk  of  the  Carroll  Circuit  Court  certifies  that 
the  record  is  a  full,  true  and  complete  copy  of  all  the  pro- 
ceedings in  the  cause  and  papers  filed,  and  that  the  record 


92  SUPREME  COURT  OF  INDIANA, 

Keith  V.  The  State. 

contains  a  true  copy  of  the  original  indictment  and  papers 
filed  in  his  oflSce  by  the  sheriff  of  White  county.  From 
these  several  statements  in  the  transcript  and  record^  there 
can  be  no  manner  of  doubt  about  the  original  indictment 
having  been  filed  by  the  proper  officer  in.  the  clerk's  office  of 
Carroll  county,  or  of  appellant  having  been  tried  upon  it. 

The  statute  fixing  the  duties  of  clerks,  after  a  change  of 
venue  has.  been  granted,  is  as  follows:  ^^The  clerk  must 
thereupon  immediately  make  a  transcript  of  the  proceedings 
and  orders  of  court,  and,  having  sealed  up  the  same  with 
the  original  papers,  shall  deliver  them  to  the  sheriff,  who 
must,  without  delay,  deposit  them  in  the  clerk's  office  of  the 
proper  county,"  etc.  Section  1771,  R.  S.  1881.  When  so 
filed^  the  jurisdiction  of  the  latter  court  is  complete.  Sec- 
tion 1772,  R.  S.  1881.  The  clerk  of  the  White  Circuit  Court 
was,  under  section  1771,  supra,  required  to  make  a  com- 
plete transcript  of  the  proceedings  in  the  cause  in  that  court, 
and,  having  sealed  up  the  same  with  the  original  papers,  de- 
liver them  to  the  sheriff.  It  was  his  duty,  also,  to  attach  to 
the  transcript  a  proper  certificate.  But  we  know  of  no  stat- 
ute or  rule  of  practice  which  required  him  to  certify  in  any 
way  that  the  papers  and  transcript  were  transmitted  to  the 
clerk's  office  of  Carroll  county.  He  was  required  to  certify 
to  the  proceedings  in  the  cause  in  the*White  Circuit  Courts 
but  not  to  what  he  may  have  done  after  those  proceedings 
were  closed.  Indeed,  it  is  difficult  to  see  how  he  could  cer- 
tify to  a  transmission  of  the  papers,  as  they  could  not  be 
transmitted  until  aft;er  they  were  out  of  his  custody. 

If  the  record  were  less  explicit  upon  the  transmission  and  fil- 
ing of  the  original  indictment  in  the  clerk's  office  in  Carroll 
county,  it  would  be  sufficient,  as  the  presumption  would  ob- 
tain that  the  officers  did  their  duty  under  the  law.  Leslie  v. 
State,  83  Ind.  180;  Duncan  v.  State,  84  Ind.  204.  If  the 
record,  as  made  by  the  clerk  of  the  Carroll  Circuit  Court,  con- 
tained nothing  showing  that  the  indictment  was  filed  in  the 
clerk's  office  in  Carroll  county,  a  different  question  would  be 


MAY  TEEM,  1883. 


93 


Brown  v.  Anderson. 


presented^  and  the  case  of  Adell  v.  State,  34  Ind.  543,  might 
be  cited  as  authority. 

The  indictment,  "No.  15,"  charges  appellant  with  unlaw- 
fully keeping  and  exhibiting  gaming  apparatus.  In  his  certifi- 
cate, and  other  portions  of  the  transcript,  the  clerk  of  the  White 
Oircuit  Court  describes  the  indictment,  "No.  15,"  returned  by 
the  grand  jury,  as  one  for  keeping  gaming  apparatus.  Appel- 
lant  contends  that  by  reason  of  this  difference  in  the  indict- 
ment, and  the  description  by  the  clerk,  we  can  not  know  that  the 
indictment  upon  which  he  was  tried  is  the  original  indictment. 
This  argument  is  too  technical.  The  number  is  the  same, 
and  the  indictment  is  set  out  in  full  in  the  transcript,  and 
identified  as  the  one  returned  by  the  grand  jury. 

Having  examined  all  of  the  questions  made  and  discussed 
by  counsel,  and  finding  no  error  in  the  record,  the  judgment 
is  affirmed,  at  the  costs  of  appellant. 


No.  9543. 
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Real  Estate,  Action  to  Recover. — ESeetment. — Oomphmt. — Juriddie- 
iioiL — lVe8ump(u>7i.-r Where  a  complaint  in  ejectment  does  not  disclose 
the  coantj  in  which  the  land  is  situated,  and  a  court  of  general  jurisdic- 
tion, without  objection,  proceeds  to  judgment,  it  will  be  presumed  after 
judgment  that  the  land  is  in  the  county  where  the  suit  was  begun. 

Same. — DeaenpHon  qf  Lands. — A  description  of  lands  in  a  complaint  for 
poflsession  is  sufficient  if,  by  the  aid  of  a  competent  surveyor  and  per- 
sons knowing  the  location  of  monuments  mentioned  as  points  in  the 
boundaries,  the  lands  can  be  found. 

Same. — Evidenee. — Dedaratitma. — Fence, — Bovndaries. — Whether  a  certain 
fence  was  the  correct  boundary  between  the  lands  of  the  plaintiff  and 
defendant,  viz.,  the  line  between  the  southeast  and  southwest  quarters  of 
section  19,  was  in  question.  The  same  line  of  fence  continued  south 
beyond  the  lands  of  these  parties,  the  plaintiff's  ancestor,  from  whom 
be  had  inherited,  once  owning  lands  of  which  the  fence  extended  south 
was  apparently  the  western  boundary,  viz.,  the  northeast  quarter  of  seo- 
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tion  30.  Evidence  of  the  declarations  of  the  ancestor  that  this  fence  in 
section  30  was  too  far  west  was  held  to  be  immaterial,  and,  therefore, 
properly  pejecterf. 

Same. — Survey, — Change  cf  Boundaries  by  PartUiGn  Oommisaionen. — A  survey 
fixing  a  corner,  made  by  a  private  surveyor,  and  not  at  the  instance  of 
any  of  the  parties  to  a  suit  or  their  privies,  and  without  notice  to  them, 
is  not  evidence  against  either  of  them ;  nor  can  commissioYiers  making 
partition,  by  a  survey,  change  the  boundaries  of  the  lands  parted,  to  the  ' 
profit  of  the  adjacent  owners. 

Same. — Title  by  Occupancy, — Advene  Possession. — Statute  of  LimUatum. — iVc- 
seription. — Continuous  occupancy  and  use  of  land  as  owner  for  twenty 
years  to  a  fence  really  not  upon  the  true  boundary  line,  takes  away  the 
title  of  the  real  owner,  and  transfers  it  to  such  occupant,  so  that  he  may 
maintain  ejectment. 

iNSTBUcnoMS. — Errors  Cured, — An  instruction,  incorrect  by  reason  of  the 
omission  to  state  a  proper  qualification  of  a  rule  of  law,  is  not  available 
error,  if  the  omission  be  supplied  by  other  instructions. 

From  the  Switzerland  Circuit  Court. 

W.  R.  Johnston,  F.  M.  Griffiths,  W.  D.  Ward  and  T.  Liv- 
ings,  for  appellant. 

8,  Carter,  J,  D.  Works  and  J.  A.  Works,  for  appellee.  • 

Hammond,  J. — Action  by  appellee  against  appellant  to  re- 
cover possession  of  real  estate.  Trial  by  jury ;  verdict  for 
appellee,  and  judgment  on  verdict  over  appellant's  motion  for 
a  new  trial. 

The  appellant  assigns  in  this  court  the  following  errors :' 
"  1.  The  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

"  2.  The  court  erred  in  sustaining  the  demurrer  to  the  first 
paragraph  of  the  answer. 

"3.  The  court  erred  in  overruling  the  motion  for  a  new  trial.'^ 
The  complaint  is  as  follows :  "  The  plaintiff,  Thomas  An- 
derson, complains  of  the  defendant,  Merritt  Brown,  and  say& 
Nthat  he  is  the  owner  in  fee  simple  and  entitled  to  the  posses- 
sion of  a  tract  of  land  in  section  19,  town.  2,  range  3  west, 
commencing  at  a  point  fifteen  rods  and  twenty  links  north  of 
the  south  line  of  said  section,  in  the  center  of  the  fence  di- 
viding the  lands  of  the  plaintiff  from  the  lands  of  the  defend- 
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ant^  and  which  fence  had  stood  as  dividing  the  lands  of  the 
plaintiff  and  defendant  for  forty  years  last  past,  prior  to  its 
removal ;  thence  north  with  the  center  of  said  fence,  prior  to 
its  removal,  fifty-three  rods  and  thirteen  links  to  a  point  in 
the  center  of  said  fence,  prior  to  its  removal;  thence  east  two 
rods  and  seven  links ;  thence  south  to  a  point  fifteen  rods  and 
twenty  links  north  of  the  south  line  of  said  section,  and  one 
rod  and  sixteen  links  east  of  the  place  of  beginning;  thence 
west  one  rod  and  sixteen  links  to  the  place  of  beginning ;  and 
that  the  said  Merritt  Brown  now  holds  possession  of  said  land 
without  right,  and  for  one  month  past  has  unlawfully  kept 
the  plaintiff  out  of  possession.    Wherefore  he  demands,"  etc. 

The  first  objection  to  the  complaint  is  that  it  does  not  state 
in  what  county  the  real  estate  is  situated.  The  statute  re- 
quires actions  to  recover  real  estate  to  be  brought  in  the  county 
where  the  land,  or  some  part  of  it,  is  located.  Code  1852, 
section  28;  R.  S.  1881,  section  307.  But  where,  as  in  the 
present  case,  a  court  of  general  jurisdiction  takes  jurisdiction 
and  tries  and  determines  a  suit,  without  objection,  the  pre- 
sumption is  that  the  real  estate  is  in  the  county  where  the 
action  was  commenced.  Broumfidd  v.  Weicht,  9  Ind.  394; 
Bagan  v.  Hdynea,  10  Ind.  .348 ;  Godfrey  v.  Godfrey,  17  Ind. 
6 ;  Houk  V.  Barthold,  73  Ind.  21 ;  Wilcox  v.  Moudy,  82  Ind.219. 

It  is  also  objected  to  the  complaint  that  the  description  of 
the  land,  in  other  respects,  is  not  sufficient  for  its  identifica- 
tion. Assuming,  as  we  must,  under  the  authorities  above 
cited,  that  the  land  is  in  Switzerland  county,  we  think  it  could 
be  found  with  the  assistance  of  a  competent  surveyor,  aided 
by  one  having  knowledge  of  the  former  location  of  the  fence 
referred  to.  The  land  is  shown  to  be  id  section  19,  township 
2,  range  3  west,  and  we  judicially  know  that  there  is  but  one 
section  of  land  in  that  county  thus  located.  The  place  of  be- 
ginning of  the  strip  of  ground  in  question  is  at  a  point  fiftieen 
rods  and  twenty  links  north  of  the  south  line  of  said  section 
and  at  the  center  of  a  fence  running  north  and  south  on  the 
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line  between  the  lands  of  the  appellee  and  the  appellant^  which 
fence  had  stood  as  such  line  for  forty  years.  For  the  pur- 
poses of  the  objection  now  under  consideration^  the  fact  that 
there  was  such  a  fence  as  that  mentioned  is  to  be  taken  as  true ; 
and^  if  so^  it  may  be  presumed  that  the  place  where  it  stood  so 
long  can  be  found,  and  having  thus  ascertained  a  starting 
point,  the  courses  and  distances  given  in  the  complaint  readily 
establish  the  boundaries  of  the  land  in  dispute. 

As  to  the  second  error  assigned  by  the  appellant  in  relation 
to  the  sustaining  of  the  demurrer  to  the  first  paragraph  of 
the  answer,  this  is  not  urged  in  the  brief  of  his  counsel,  and 
is,  therefore,  considered  as  waived. 

Before  considering  the  alleged  error  of  the  trial  court  in 
overruling  the  appellant's  motion  for  a  new  trial,  it  is  .proper 
to  state  that  the  evidence  showed  that  the  appellant  owned  the 
east  half  of  the  southwest  quarter  of  said  section  19,  and  that 
the  appellee  owned  land  in  the  west  half  of  the  southeast 
quarter  of  the  same  section,  adjoining  and  east  of  the  said  ap- 
pellant's land.  There  was  evidence  tending  to  show  that  there 
had  been  for  a  long  time  some  dispute  as  to  the  location  of 
the  dividing  line  between  their  lauds.  The  evidence  also 
tended  to  show  that  for  more  than  twenty  years  there  had 
been  standing  a  partition  fence  which  had  been  put  up  as  on 
the  line,  or  part  of  the  line,  between  the  east  half  of  the 
southwest  quarter  and  the  west  half  of  the  southeast  quarter 
of  said  section,  and  that  the  parties,  and  those  under  whom 
they  claimed  title,  had,  respectively,  occupied  and  cultivated 
the  land  during  the  existence  of  said  fence,  on  each  side  of 
and  up  to  the  same,  as  their  own.  A  short  time  before  the 
commencement  of  this  action,  the  appellant,  without  the  ap- 
pellee's .consent,  moved  this  fence  east  so  as  to  bring  into  his, 
the  appellant's,  enclosure  the  strip  of  ground  now  in  con- 
troversy. 

We  will  notice  such  objections  only  to  the  overruling  of 
the  appellant's  motion  for  a  new  trial  as  his  counsel  have  dis- 
cussed in  this  court. 
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There  was  evidence  showing  that  the  land  owned  by  the 
appellee  formerly  belonged  to  his  father,  John  Anderson,  who, 
also,  at  the  same  time,  owned  ten  acres  in  the  northwest  corner 
of  the  northeast  quartfer  of  section  30,  lying  south  of  and  ad- 
joining said  section  19.  The  appellant,  at  the  trial,  intro- 
duced as  a  witness  one  Jacob  Banta,  who  testified  that  he 
owned  land  in  section  30.  The  appellant  then  offered  to  prove 
by  the  witness  that  in  1836,  after  he  had  purchased  the  north- 
west quarter  of  section  30,  and  while  the  east  line  of  it  was 
being  run,  he  had  a  conversation  with  John  Anderson  about 
the  line  of  the  fence  on  the  east  of  the  land  of  the  witness  and 
on  the  west  of  the  ten  acres  of  said  John  Anderson ;  and  that 
John  Anderson  in  that  conversation  said  he  knew  that  the 
fence  was  not  on  the  true  line,  but  was  too  far  west,  and  that 
he  would  move  it  further  east  to  the  true  line  whenever  the 
witness  desired  him  to  do  so.  The  appellant  also  proposed  to 
prove  that  the  fence  on  the  line  in  dispute  in  section  19  ran 
in  a  continuous  line  with  the  fence  in  section  30,  about  which 
said  conversation  was  had.  The  court,  on  the  appellee^s  ob- 
jection, refused  to  admit  this  evidence,  and  the  appellant  ex- 
cepted. 

We  think  there  was  no  substantial  error  in  rejectiag  the 
evidence,  on  the  ground  of  immateriality,  if  on  no  other. 
While  the  fence  talked  about  was  on  a  continuous  line  with 
the  fence  in  dispute,  it  was  not  the  same  fence.  It  was  not 
offered  to  prove  how  much  the  fence  spoken  of  was  too  far 
west  of  the  line ;  if  it  was  any  distance,  however  trifling,  west 
of  the  line,  it  could  have  been  said  that  it  was  too  far  west  of 
it.  Its  distance  off  the  line,  so  far  as  it  would  appear  from 
the  offered  evidence,  may  have  been  so  slight  that  a  continu- 
ous line  running  north  would  not  materially,  if  at  all,  have 
varied  from  the  true  line  between  the  lands  of  the  appellee 
and  the  appellant. 

At  the  trial,  the  appellant  also  offered  to  prove  by  one 
John  H.  Brown  that  the  southeast  comer  of  section  19  was 
Vol.  90.— 7 
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in  dispute  about  the  year  1850,  and  that,  for  the  purpose  of 
ascertaining  its  location,  the  owners  of  real  estate  cornering 
at  that  point  employed  a  competent  surveyor,  who,  after 
running  lines  and  making  measurements  from  other  sectioa 
corners,  placed  a  stone  at  a  point  ascertained  by  him  to  be 
the  southeast  corner  of  said  section  19.  There  was,  also^ 
evidence  tending  to  show  that,  if  the  corner  so  established 
was  correct,  the  fence  in  dispute,  by  measurement  from  that 
corner,  was  west  of  the  half-section  line.  It  does  not  appear^  , 
nor  was  it  o£Pered  to  prove,  that  any  one  having  any  interest 
in  land  now  owned  by  either  party  to  this  action  had  anything 
to  do  with  that  survey.  The  survey  was  done  at  the  instance 
of  parties  other  than  those  under  whom  the  parties  to  this 
action  claim  title.  It  was  not  made  by  a  county  surveyor, 
nor  in  accordance  with  the  provisions  of  the  statute.  We 
think  the  corner  established  by  the  survey  thus  made  was 
not  binding  upon,  nor  evidence  against,  the  appellee,  nor 
those  through  whom  he  derived  title.  It  is  clear,  we  think, 
that  no  survey,  except  as  to  the  parties  agreeing  to  it,  is  bind- 
ing, unless  made  by  the  county  surveyor,  or  his  deputy,  in 
the  manner  provided  by  law.  The  law  indicates  a  proper 
^method  for  establishing  lines  and  corners  when  they  are  in 
dispute,  and  this  method,  properly  followed,  binds  all  con- 
cerned, and  the  record  of  it  is  conclusive  evidence.  But 
such  is  not  the  case, with  respect  to  any  other  survey,  except 
as  to  those  who  may  voluntarily  have  bound  themselves  by 
it.     There  was  no  error  in  rejecting  the  evidence. 

The  appellant  excepted  to  the  first,  second,  third  and 
fourth  instructions  given  by  the  court  to  the  jury  at  the  re- 
quest of  the  appellee,  and  made  the  giving  of  the  same  one 
of  the  grounds  of  his  motion  for  a  new  trial.  No  objection^ 
however,  is  made  in  this  court  to  the  second  instruction. 

The  first  instruction  was  as  follows :  "If  you  find  from  the 
evidence  that  there  has  been  a  fence  standing  between  the 
lands  occupied  by  the  plaintiff  and  the  defendant,  and  by  • 
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persons  through  whom  they  claim  title^  and  that  the  fence 
stood  on  the  same  line  for  twenty  years,  or  more,  before  it 
was  removed,  and  the  plaintiff,  and  persons  through  whom 
he  claimsHitle,  cultivated  and  used  the  land  on  the  side  oc- 
cupied by  him,  including  the  land  in  controversy,  cultivating 
and  using  the  same  as  their  own,  up  to  the  line  of  the  fence, 
and  using  the  crops  raised  thereon  as  their  own  for  twenty 
years  or  more,  this  would  fix  the  line  between  them,  and  the 
fact  that  the  fence  may  not  have  been  on  the  true  half-section 
line  would  make  no  difference.^' 

The  law  seems  to  be  well  settled  that  the  continuous  ad- 
verse possession  of  real  estate,  for  such  time  as  bars  its  recov- 
ery by  the  statute  of  limitations,  takes  away  the  title  of  the 
real  owner  and,  in  legal  effect,  transfers  it  to  the  adverse  oc- 
cupant. The  statute  of  limitations  in  such  case  gives  a  perfect 
title.  Bdwen  v.  Pre^tony  48  Ind.  367 ;  Munahower  v.  Paiton, 
10  Sergeant  &  Rawle,  334  (13  Am.  Dec.  678) ;  CrockeU  v. 
Lashh'ook,  6  T.  B.  Monroe,  530  (17  Am.  Dec.  98) ;  Watson 
V.  Gregg,  10  Watts,  289  (36  Am.  Dec.  176) ;  3  Washb.  Real 
Property,  top  page  145. 

The  instruction  informed  the  jury,  in  effect,  that  the  occu- 
pancy of  the  land  by  the  appellee  and  those  under  whom  he 
claimed,  as  owners,  for  twenty  years,  or  more,  made  "his  title 
good.  The  instruction  was  incomplete  in  not  informing 
the  jury  that  such  occupancy,  to  have  that  effect,  ipust  have 
been  continuous  and  uninterrupted.  Law  v.  Smith,  4  Ind.  56 ; 
Winalow  v.  Winalow,  52  Ind.  8 ;  1  Works  Pr.,  section  629. 
But  the  omission  in  the  instruction,  copied  above,  was  sup- 
plied by  other  instructions  given  by  the  court  upon  the  same 
subject.  Thus,  in  the  sixth  instruction,  given  at  the  request 
of  the  appellee,  the  jury  were  told,  in  substance,  that  to  con- 
stitute adverse  possession  so  as  to  confer  title,  it  should  be 
continuous  for  twenty  years.  In  the  first  instruction  given 
at  the  request  of  the  appellant,  the  jury  were  also  informed, 
''that  the  true  and  correct  dividing  line  between  the  land  of 
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the  plaintiff  and  the  land  of  the  defendant  is  the  half-section 
line^  unless  you  find  that  the  plaintiff  and  those  under  whom 
he  claims  title  occupied  a  part  of  the  land  on  the  west  side  of 
said  line  adversely  and  under  claim  of  right  for  Inore  than 
twenty  years  continuously  before  the  beginning  of  this  suit." 

Taking  these  instructions  together^  we  are  of  opinion  that 
they  gave  the  jury  the  law  correctly,  and  in  such  case  the 
judgment  will  not  be  reversed,  though  a  single  instruction, 
standing  alone,  might  b6  incomplete,  in  not  containing  all  the 
qualifications  or  limitations  upon  the  point  of  law  attempted 
to  be  explained  to  the  jury.  Eggledon  v.  GasUe,  42  Ind.  531 ; 
KirUand  v.  State,  43  Ind.  146  (13  Am.  R.  386) ;  Brooks  v. 
^aen,62Ind.401. 

The  third  instruction  given  at'  the  appellee's  request,  and 
complained  of  by  the  appellant,  was  to  the  effect  that  a  survey, 
without  notice,  and  not  made  by  the  county  surveyor,  oould 
not  change  lines  nor  bind  the  parties. 

We  think,  under  the  evidence,  this  instruction  was  not  er- 
roneous. 

The  evidence  showed  that  the  land  of  the  appellee,  with 
other  lands,  belonged  to  his  father  at  the  time  of  his  death ; 
that  afterwards  there  was  a  partition  action  between  the  heirs ; 
and  that  the  commissioners  in  making  the  partition  ran  a  line, 
as  the  half-section  line,  a  few  feet  east  of  the  fence  in  contro- 
versy. Upon  this  point,  the  court  in  the  fourth  charge,  given 
at  the  instance  of  the  appellee,  said  to  the  jury,  in  substance, 
that  the  commissioners  had  no  power  or  authority  to  fix  the 
line  between  the  lands  of  the  appellant  and  appellee,  or  to 
change  or  establish  a  line  between  their  lands. 

We  think,  also,  under  the  evidence,  that  this  charge  was 
not  incorrect.  The  appellant  was  not  a  party  to  the  partition 
action ;  his  lands  were  in  no  way  affected  by  it,  and  as  he  is 
not  to  be  prejudiced,  so  he  may  not  be  benefited  by  any  line 
run  by  the  commissioners  in  making  partition. 

The  instructions,  taken  altogether,  were  certainly  as  fav- 
orable to  the  appellant  as  he  could  have  expected. 
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The  record  appears  to  be  free  of  any  substantial  error.  We 
have  examined  it  carefully  and  think  the  proper  result  was 
reached  in  the  court  below. 

Judgment  affirmed,  at  appellant^s  costs. 


No.  10,512. 

Axt  v.  Jackson  School  Township. 

School  Township. — Ordera  or  Certifieates. — Acta  or  PromMea  of  School  2Vu»- 
tee. — Esloppel. — Where  the  trustee  of  a  school  township  has  issaed  an 
order  or  certificate  of  indebtedness,  in  the  name  of  his  township,  without 
any  consideration  therefor,  such  order  or  certificate  is  invalid  and  void, 
and  can  not  be  enforced  against  the  township ;  nor,  in  such  case,  will 
the  acts,  conduct  or  promises  of  the  trustee,  or  of  his  successors  in  office, 
^top  the  township  from-  pleading  the  want  of  consideration,  as  a -suf- 
ficient defence  to  any  suit  against  it  upon  such  order  or  certificate. 

From  the  Morgan  Circuit  Court. 

O.  A,  Adaim  and  J,  S.  Newby,  for  appellant. 

W.  iJ.  Harrison  and  W.  E.  MoGordy  for  appellee. 

HowK,  J.-^On  the  22d  day  of  March,  1881,  the  appellant 
sued  the  appellee  in  the  court  below,  in  a  complaint  of  two 
paragraphs.  In  the  first  paragraph  he  alleged,  in  substanee, 
that  in  1870  one  Michael  S.  Arnold  was  the  trlistee  of  Jack- 
son School  Township,  in  Morgan  county,  and,  as  such  trustee^ 
contracted  with  one  A.  J.  Demoss  for  lumber  to  construct  a 
school-house  in  such  township ;  that  thereby  the  township,  on 
September  23d  and  30th,  and  October  8th,  1870,  became  and 
was  indebted  to  said  Demoss  for  the  lumber  so  furnished,  in 
the  sum  of  $315, and  more;  that,  being  so  indebted,  the  said 
Arnold,  as  such  trustee,  as  evidence  of  such  indebtedness,  ex- 
ecuted and  delivered  to  said  Demoss  four  township  orders  or 
certificates,  of  the  dates  aforesaid,  amounting  in  the  aggregate 
to  the  sum  of  $315,  and  severally  assigned  in  writing  to  the 
appellant  by  endorsement  thereon ;  that  by  their  terms  such 
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orders  or  certificates  were  payable  by  appellee  as  soon  as  there 
might  be  funds  on  hand^  and  that^  at  various  times  since  their 
execution^  there  had  been  funds  on  hand  out  of  which  to  pay 
the  same,  and  that  each  of  the  orders  or  certificates  was  then 
due  and  unpaid. 

In  the  second  paragraph  of  his  complaint,  the  appellant  sued 
upon  the  orders  or  certificates,  described  in  the  first  para- 
graph, and,  in  addition  to  its  averments,  alleged,  in  substance, 
that  during  the  years  1874,  1875  and  1876,  the  appellee,  by 
its  then  trustee,  requested  appellant  not  to  press  the  collection 
of  such  orders  or  certificates  by  suit,  that  appellee  would  pay 
the  same  as  soon  as  it  could  raise  the  funds,  and  that  it  would 
make  a  special  efibrt  to  accumulate  funds  to  pay  appellant's 
claim ;  that  the  appellant  relied  upon  the  promise  of  such 
trustee,  and  did  not  bring  suit;  that,  during  the  years  1874 
to  1877  inclusive,  appellant  was  threatening  and  had  deter- 
mined to  bring  suit  on  such  orders  or  certificates,  and  the  ap- 
pellee, by  its  then  trustee,  said  to  appellant  that  if  he  would 
not  sue  and  harass  appellee  with  a  lawsuit,  he,  as  such  trustee, 
would  pay  such  orders  or  certificates  within  a  rpasonable  time 
thereafter ;  that  appellant  relied  upon  the  promises  of  such 
trustee,  and  forbore  to  sue  for  more  than  four  years,  and  a 
reasonable  time  had  then  elapsed,  and  that  the  orders  or  cer- 
tificates were  still  due  and  unpaid,  and  that  the  lumber,  for 
which  they  were  given,  was  bought  for  and  used  in  the  con- 
struction of  appellee's  school-house.     Wherefore,  etc. 

Appellee  answered  specially  to  the  entire  complaint,  and  to 
the  first  paragraph  thereof  in  an  additional  paragraph  of  an- 
swer. Appellant's  demurrers  to  each  paragraph  of  answer, 
for  the  alleged  insuflSciency  of  the  facts  therein  to  constitute 
a  defence  to  his  action,  were  overruled  by  the  court,  and  to 
€ach  of  these  rulings  he  excepted.  He  then  replied  specially 
to  appellee's  answer,  and  to  this  reply  Appellee's  demurrer,  for 
the  alleged  want  of  iacts,  was  sustained  by  the  court.  Ap- 
pellant excepted  to  this  ruling,  and,  refusing  to  reply  further. 
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the  answers  were  taken  as  true,  and  the  court  rendered  judg- 
ment against  him  for  appellee's  costs. 

The  only  error  complained  of  in  argument  by  the  appel- 
lant's counsel  is  Jthe  overruling  of  the  demurrer  to  the  appel- 
lee's answer  to  the  entire  complaint.  In  this  answer^  the  ap- 
pellee admitted  that  Arnold,  as  its  trustee^  executed  and  issued 
the  township  orders  or  certificates  set  forth  in  the  complaint; 
but  it  averred  that  such  orders  or  certificates,  and  each  of 
them,  were  issued  and  delivered  to  A.  J.  Demoss  without  any 
•consideration  whatever.  v 

It  is  conceded  by  appellant's  counsel,  as  we  understand 
them,  that  this  paragraph  of  answer  states  a  good  defence  to 
the  first  paragraph  of  the  complaint.  But  counsel  claim  that 
the  paragraph  of  answer  was  bad  on  the  demurrer  thereto, 
because,  while  it  purported  on  its  face  to  be  an  answer  to  the 
entire  complaint,  it  did  not  in  fitct  answer  all  the  material  al- 
legations of  the  second  paragraph  of  the  complaint.  If  the 
answer  is  open  to  this  objection,  the  demurrer  thereto  ought 
to  have  been  sustained;  for  there  is  no  rule  of  pleading  more 
firmly  settled  by  the  decisions  of  this  court  than  this,  that 
€ach  paragraph  of  answer  must  fully  answer  the  entire  com- 
plaint, or  so  much  thereof  as  it  purports  to  answer,  or  it  will 
foe  held  bad  on  a  demurrer  thereto,  for  the  want  of  su£Scient 
&cts.  Smith  v.  Litde,  67  Ind.  549 ;  Laah  v.  Rendell,  72  Ind. 
475;  Doueh  v.  Bliss,  80  Ind.  316. 

In  discussing  this  point,  the  appellant's  counsel  say  that 
the  second  paragraph  of  complaint  is  not  upon  the  township 
orders,  "  but  upon  the  agreement  to  pay  them  if  suit  were 
not  instituted,  and,  therefore,  an  answer  of  want  of  consid- 
-eration  as  to  the  orders  is  not  good  as  to  this  paragraph. 
The  orders  may  have  been  without  consideration,  and  yet  if 
the  appellee,  by  its  agent,  chose  to  pay  them  rather  than  go 
into  court  and  fight  them,  or  to  agree  to  pay  them  at  a  future 
•date  rather  than  to  go  to  the  expense  of  litigating  them, 
6uch  an  agreement,  if  accepted  and  acted  upon  by  the  owner 
of  the  orders,  is  binding,  and  the  agreement  to  wait  and  not 
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sue  is  a  sufficient  consideration  for  the  promise  on'  the  psirt 
of  appellee.  If  ppellant  was  threatening  to  bring  suit  on 
the  orders  and  to  collect  them  of  appellee,  it  had  its  choice 
to  fight  them  and  risk  success,  or  to  pay  them  so  soon  as  it 
had  funds  on  hand ;  and  if  it  chose  to  pay,  and,  by  an  agree* 
ment  to  pay  rather  than  stand  a  suit,  induced  appellant  to 
i^rbear  suit,  it  can  not  be  heard  to  say  now,  when  sued  on 
the  contract  and  agreement  to  pay,  that  the  orders  it  agreed 
to  pay  are  without  consideration.  Even  if  the  court  should 
find  that  the  second  paragraph  is  upon  the  orders,  yet  the 
appellee  can  not,  over  its  agreement  to  pay,  be  heard  to  say 
there  was  no  consideration  for  them  in  the  beginning,  unless 
all  the  principles  of  estoppel  are  violated/' 

This  is  the  substance  of  the  argument  upon  which  the  ap- 
pellant's counsel  rely  for  the  reversal  of  the  judgment  below* 
They  claim,  that,  although  the  township  orders  in  suit  were 
executed  and  issued  without  any  consideration  whatever 
therefor,  yet  the  appellee  became  liable  thereon,  and  was 
bound  to  pay  the  same,  by  reason  of  the  promise  of  one  of 
its  trustees  to  pay,  if  the  appellant  would  forbear  to  sue. 
This  position,  it  seems  to  us,  is  wholly  untenable.  It  will 
not  do  to  say,  wq  think,  that  the  appellee  is  or  could  be 
estopp^  by  anything  said  or  done,  or  by  any  promise  made^ 
by  any  of  its  trustees,  in  relation  to  the  payment  of  a  claim 
which  it  did  not  owe.  The  trustee  of  a  school  township  i» 
something  more  than  the  agent  of  such  township.  He  is  a 
public  officer,  and  his  relations  to  his  township  are  all  of  a. 
fiduciary  nature.  In  dealing  with  such  trustee,  the  appellant 
was  bound  to  take  notice  of  his  fiduciary  character,  and  ta 
know  that  he  could  only  bind  his  township  by  his  words  and 
deeds,  which  were  authorized  by  law.  When  the  trustee  of 
a  school  township  issues  an  order  or  certificate  of  indebted- 
ness in  the  name  of  his  township,  without  any  consideration 
whatever  therefor,  such  order  or  certificate  is  invalid  and 
void,  and  can  not  be  enforced  against  such  township.  If 
the  holder  of  such  order  or  certificate  forbear  to  sue  the 
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township  thereon  upon  the  agreement  of  the  trustee,  or  his 
successor  in  office,  to  pay  the  same  at  a  futu  ^^  date,  or  as  soon 
as  it  has  the  necessary  funds  on  hand,  suclS  agreement  will 
not  bind  the  township,  nor  estop  it  from  pleading  the  want 
of  consideration,  as  a  sufficient  defence  to  any  suit  against  it 
upon  such  order  or  certificate. 

The  second  paragraph  of  appellant's  complaint  is  founded 
upon  the  orders  or  certificates  of  iudebtedncss  described 
therein.  The  appellee's  answer  is,  that  these  orders  or  cer- 
tificates were  executed  and  issued  without  any  consideration 
whatever  therefor.  This  answer,  if  true,  and  the  demurrer 
concedes  its  truth,  saps  and  destroys  the  cause  of  action  stated 
in  the  second  paragraph  of  complaint,  and  is  a  complete  defence, 
not  only  to  the  orders  or  certificates  in  suit,  but  also  to  the 
alleged  agreement  or  promise  of  the  trustee  to  pay  the  same. 

We  are  of  opinion,  therefore,  that  the  court  committed  no 
error  in  overruling  the  demurrer  to  appellee's  answer  to  the 
entire  complaint.     We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 


/  • 
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Hays  v.  Walker. 

Supreme  Coubt. — Amgnmeni  of  Errors. — Defect  <f  Parties, — A  complaint 
can  not  be  attacked  on  account  of  a  defect  of  parties  for  the  first  time 
in'the  Supreme  Court  hj  a.  specification  in  the  assignment  of  errors. 

BAXH^New  THaL — An  assignment  of  errors  can  not  be  made  to  serve  the 
purposes  of  a  motion  for  a  new  trial.  Bulings  admitting  or  excluding 
evidence  are  proper  specifications  in  a  motion  for  a. new  trial,  but  are 
not  in  an  assignment  of  error. 

GuABDiAK  AND  Wabd. — Conversion, — Interest. — A  ward  who  has  attained 
his  majority  may  either  sue  his  guardian  individually  or  upon  his  bond 
for  a  conversion  of  the  ward's  money  received  during  the  guardianship, 
and  the  highest  rate  of  legal  interest  which  the  guardian  could  reason- 
ably  have  obtained  for  the  use  of  the  money  may  be  allowed. 

From  the  Washington  Circuit  Court. 
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H,  Heffren  and  /.  A.  Zaring,  for  appellant. 
J.  Q.  VoyleSy  for  appellee. 

Elliott,  J. — The  complaint  is  here  attacked  for  the  first 
time,  and  the  attack  is  rested  on  the  proposition  that  there  is 
a  defect  of  parties.  The  attack  is  without  avail ;  no  such 
question  as  that  of  defect  of  parties  can  be  made  for  the  first 
time  by  an  assignment  of  errors.        ' 

The  right  of  a  ward,  who  has  attained  his  majority,  to  main- 
tain an  action  against  his  guardian  for  a  wrongful  conversion 
of  money  received  during  the  guardianship,  is  clear.  The  ward 
may  sue  on  the  bond  in  the  name  of  the  State  if  he  elects,  but 
he  is  not  bound  to  do  so;  he  has  his  election  either  to  proceed 
against  the  guardian  individually  for  breach  of  duty,  or  to  sue 
on  the  bond. 

An  assignment  of  errors  can  not  be  made  to  serve  the  pur- 
pose of  a  motion  for  a  new  trial.  Stating  in  the  assignment 
specific  errors  alleged  to  have  occurred  on  the  trial,  will  not 
bring  them  before  this  court  for  consideration.  Rulings  on 
the  trial  admitting  or  excluding  evidence  form  proper  speci- 
fications of  the  motion  for  a  new  trial,  but  are  not  proper . 
specifications  in  the  assignment  of  error. 

The  three  reasons  given  in  the  motion  for  a  new  trial  are : 
1st.  That  the  finding  is  contrary  to  the  evidence.  2d.  That 
it  is  contrary  to  law.     3d.  That  the  damages  are  excessive. 

Neither  of  these  reasons  presents  any  question  upon  the  ad- 
mission or  exclusion  of  evidence. 

There  is  evidence  showing  that  appellant,  while  acting  as 
guardian  of  appellee,  converted  the  latter's  money  to  his  own 
use,  and  in  law  this  fully  warranted  a  finding  for  the  ward. 
This  is  all  that  need  be  said  upon  the  question  presented  by 
the  first  and  second  specifications  of  the  motion  for  a  new  trial. 

The  guardian  who  converts  to  his  own  use  money  of  his 
ward  is  chargeable  with  interest,  and  the  court  did  not  err  in 
allowing  the  highest  rate  of  legal  interest  which  the  guardian 
could  have  obtained  by  the  use  of  reasonable  diligence. 
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There  are  coarse  expressions  in  the  brief  of  appellee's  coun- 
sel which  do  him  no  credit.  Counsel  who  abuse  their  adver- 
saries instead  of  arguing  their  causes  do  their  clients  no  good 
and  themselves  no  honor.  In^he  present  instance,  the  lan- 
guage of  counsel  is  such  as  merits  severe  censure  and  keen 
rebuke. 

Judgment  affirmed. 


No.  9608.  

Logan  t;.  Logan.  Hi.  ^ 

DnroBCE. — Alimony, — Support  of  Children.— Evideiux. — When  a  divorce  is 
granted,  the  court  has  full  authority  to  provide  for  the  support  of  chil- 
dren, and,  in  determining  the  amount  of  such  provision  and  of  alimony, 
should  consider  not  only  the  amount  of  the  husband's  present  estate, 
but  also  his  ability  to  make  future  earnings ;  and,  in  ascertaining  his 
present  estate,  evidence  of  its  extent  shortly  before  the  trial  is  proper. 

From  the  Decatur  Circuit  Court. 

G.  Emng  and  J.  K.  Ewing,  for  appellant. 
J.  8,  Soobey  and  -D.  WaUSy  for  appellee. 

ZoLLARS;  J. — In  1880,  appellee  filed  her  petition  in  the 
Decatur  Circuit  Court,  praying  a  decree  of  divorce  from  ap- 
pellant, the  custody  of  their  minor  child,  alimony  in  the 
sum  of  five  hundred  dollars,  an  allowance  to  enable  her  to 
prosecute  the  case,  "and  for  all  other  proper  relief."  The 
petition  charges  abandonment  and  failure  to  support  the  pe- 
titioner and  child  since  August,  1878,  and  the  use  of  vile 
and  abusive  language  of  and  concerning  the  petitioner.  A 
decree  of  divorce  was  rendered  in  favor  of  appellee,  with 
4J200  alimony,  awarding  to  her  the  custody  of  the  minor  child 
until  the  further  order  .of  the  court,  with  the  right  to  appel- 
lant to  visit  and  see  the  child,  and  ordering  that  appellant  pay 
into  court  by  the  first  day  of  January,  1881,  $50,  and  annu- 
ally thereafter,  for  six  years,  a  Hke  amount,  to  be  paid  to  ap- 
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pellee  until  the  further  order  of  the  court,  to  be  used  for  the 
support  and  maintenance  of  the  child.  It  is  claimed  by  ap- 
pellant that  the  amount  allowed  as  alimony  is  excessive,  that 
the  amount  allowed  for  the  rapport  of  the  child  is  also  ex- 
cessive, and  without  authority  of  law,  and  that  the  court 
below  erred  in  the  admission  of  testimony  offered  by  appellee 
upon  these  questions.  He  asks  that  this  court  order  a  modi- 
fication of  the  decree,  so  that  the  amount  allowed  for  the 
support  of  the  child  be  cut  off,  and  the  alimony  reduced,  if 
not  entirely  cut  off.  He  does  not  ask  a  reversal  of  the  de- 
cree granting  the  divorce  and  awarding  the  custody  of  the 
child,  unless  tliat  be  necessary  tp  accomplish  the  objects 
above  stated.  It  appears  .from  the  evidence  that  the  parties 
were  married  in  the  spring  of  1876.  After  the  marriage 
they  lived  in  the  family  of  appellant's  &ther  for  some  months^ 
and  then  moved  upon  one  of  his  farms,  which  appellant  cul- 
tivated and  was  cultivating  at  the  time  of  the  separation,  in 
August,  1878.  Since  the  separation,  appellee  has  lived  in 
her  father's  family,  and  been  supported  by  him.  The  child 
was  born  about  six  months  after  the  separation.  With  the 
exception  of  a  few  inonths  spent  in  Fort  Wayne  and  Louis- 
ville, appellant  has  been  living  in  his  father's  family. 

The  evidence  on  the  part  of  appellee  tends  in  some  degree 
to  show  that  at  the  time  of  the  separation  appellant  was  the 
owner  of  live-stock,  farming  implements,  household  goods,, 
grain  and  growing  crops,  of  value  between  $500  and  $1,000; 
that  after  the  separation  he  sold  the  same,  mostly  to  his 
fitther,  and  at  various  times  since  has  been  in  the  possession 
of  money  of  different  amounts,  ranging  as  high  as  $175  at  a 
time;  that  his  net  income  for  1877  was  $1,000.  He  has 
been  working  upon  his  father's  lands,  but  whether  for  wages 
or  a  part  of  the  profits,  or  in  what  manner,  is  not  apparent, 
except  as  an  inference  from  all  of  the  circumstances.  Whether 
at  the  time  the  case  was  commenced,  or  tried,  he  was  the 
owner  of  property  of  any  value  is  not  shown,  except  as  may 
be  inferred  from  the  facts  and  circumstances  given  in  evi- 
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dence.  The  testirDony  on  the  part  of  appellant  is  in  conflict 
with  that  on  the  part  of  appellee  as  to  the  value  of  his  prop- 
erty at  the  time  of  the  8e|)arationy  and  tends  to  show  that 
at  the  time  of  the  trial  he  was  not  the  owner  of  any  prop- 
erty. At  that  time  he  was  some  over  twenty-three  years  of' 
age,  and,  for  aught  that  appears^  was  a  man  of  vigorous  health 
and  intellect.      *  • 

Upon  the  evidence  in  the  record,  we  would  not  be  justified 
in  saying  that  the  amount  allowed  to  the  wife,  and  for  the 
support  of  the  child,  is  excessive.  It  is  the  duty  of  the  trial 
court,  in  each  particular  case,  to  consider  all  the  fiicts  and 
circumstances  and  situation  of  the  parties,  and  exercise  a 
judicial  discretion  as  to  the  amount  of  such  allowances. 

This  court  can  not  interfere  in  such  cases,  unless  it  is  clearly 
apparent  that  there  has  been  an  abuse  of  such  discretion. 
Such  has  been  the  uniform  ruling  of  this  court,  and  it  is  sup- 
ported by  the  law-writers  and  the  adjudicated  cases  elsewhere. 
Powell  V.  PotoeU,  53  Ind.  613 ;  Buckles  v.  Bueldeay  81  Ind.  1 59 ; 
Hastes  V.  Eastes,  79  Ind.*  363;  Musselman  v.  Mussdman,  44 
Ind.  106, 123. 

In  fixing  the  amounts  of  alimony,  and  for  the  support  of 
the  child,  the  court  must  consider  the  amount  of  the  hus- 
band^s  property,  but  this  is  not  the  sole  consideration.  It  will 
not  do  to  say  that  because  the  husband  may  haVe  but  little 
property,  or  none  at  all  at  the  time  of  trial,  no  decree  should 
be  rendered  for  alimony  or  for  the  support  of  children.  In 
many  cases,  he  who  has  a  strong  right  arm  and  vigorous  in- 
tellect is,  in  fact,  more  wealthy  than  another  with  less  health 
and  mind,  in  the  present  possession  of  property ;  and,  hence, 
the  ability  of  the  husband  to  earn  money  should  be  consid- 
ered in  fixing  such  allowances.  2  Bishop  Mar.  &  Div.,  sec- 
tions 446,  457. 

It  is  insisted  by  appellant^s  counsel,  that  the  testimony  in 
relation  to  the  amount  of  property  owned  by  him  should  have 
been  confined  to  the  date  of  the  beginning  of  the  action,  and 
that  the  court  below  erred  in  the  admission  of  the  testimony 
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of  W.  H.  Stark,  Jacob  and  Euphemia  Rybolt,  in  relation  to 
the  amount  and  value  of  appellant's  property  at  the  time  of 
the  separation.  \ 

Objections  were  properly  made  to  portions  of  the  testimony 
of  these  witnesses  upon  this  subject,  but  appellee  was  allowed 
to  testify  more  in  detail  upon  the  same  subject  without  ob- 
jection. We  do  not  think  that  thei^  is  available  error  in  the 
admission  of  the  testimony  objected  to.  The  amount  of  ap- 
pellant's earnings  per  year,  and  his  accumulations  at  the  time 
of  the  separation,  constitute  a  reasonably  safe  standard  by 
which  to  judge  of  his  ability  to  earn  money.  Such  ability  is 
to  be  considered  in  fixing  the  amount  of  alimony.  Bishop 
Mar.  &  Div.,  sections  446  and  449. 

The  amount  of  appellant's  property  at  that  time  was  a 
proper  subject  of  consideration,  also,  as  tending  to  show  his 
financial  ability  at  the  time  of  the  litigation.  It  would  hardly 
do  to  limit  the  wife  in  her  proofs  to  the  visible  and  tangible 
property  of  the  husband  at  the  time  of  trial  or  beginning  of 
the  action.  If  such  an  unbending  rule  were  adopted,  the  wife^ 
in  many  cases,  could  not  hope  for  justice.  The  husband,  after 
the  delictum,  in  anticipation  of  litigation,  might  convert  his 
property  into  money,  stocks  and  securities,  and  so  conceal 
them  that  it  would  be  impossible  to  procure  witnesses  who 
could  give  any  information  upon  the  subject  of  the  amount 
thus  converted.     See  Bishop  Mar.  &  Div.,  section  450. 

Upon  the  trial  below,  over  the  objection  of  appellant,  a 
witness  was  allowed  to  state  that  John  Logan,  the  father  of 
appellant,  owned  about  300  acres  of  land.  He  was  asked  the 
value,  but  appellant  objected,  and  he  was  not  allowed  to  an- 
swer. We  think  there  is  no  available  error  in  the  admission 
of  this  testimony.  The  fact  that  the  court  excluded  evidence 
of  the  value  of  the  land  shows*  that  the  alimony  was  in  no  way 
based  upon  any  expectancy  of  appellant  from  his  father's  es- 
tate. The  evidence  shows  that  since  the  separation  appellant 
has  lived  with  his  father,  and  been  engaged  in  &rming  these 
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lands ;  whether  as  a  hired  man,  tenant  or  partner,  is  left  in 
doubt.  But  the  fa^t  that  he  was  so  engaged  under  such  fa- 
vorable circumstances  tended,  in  some  degree,  to  show  that 
he  was  earning  money. 

It  is  insisted  by  counsel  for  appellant,  that  the  court  had  no 
authority  to  make  the  allowance /or  the  support  of  the  child. 
In  this  counsel  are  clearly  in  error.  The  statute  in  explicit 
terms  provides  that  the  court  in  decreeing  a  divorce  shall  make- 
provision  for  the  custody  and  support  of  the  minor  children.. 
Section  1046,  R.  S.  1881.  This  statute  would  seem  to  be  plain< 
enough  without  the  citation  of  authorities,  but  see  BiLsh  v. 
Bushf  37  Ind.  16^;  Eastes  v.  Eastes,  supra;  Musselman  v. 
Musadmany  supra;  Cox  v.  Cba?,  25  Ind.  303 ;  Sullivan  v.  Learned,. 
49  Ind.  262 ;  Bishop  Mar.  &  Div.,  sec.  466. 

We  are  cited  by  counsel  for  appellant  to  the  case  of  Husband' 
V.  Husband  J  67  Ind.  583  (33  Am.  R.  107).  This  case  in  no  way 
conflicts  with  those  above  cited.  It  recognizes  fully  the  power 
conferred  by  the  statute  and  the  doctrine  of  the  other  cases. 

This  was  wf  action  by  the  divorced  wife  against  the  di- 
vorced husband,  to  recover  from  him  for  the  support  of  a 
child,  whose  custody  had  been  awarded  to  her  when  the  di- 
vorce was  granted.  It  is  held,  simply,  that  having  taken  a 
decree  for  divorce  and  the  custody  of  the  child,  without  hav- 
ing obtained  a  provision  for  its  support,  she  could  not  recover 
in  the  manner  attempted. 

It  is  further  objected  that  the  provision  for  the  support  of 
the  child  is  not  warranted  under  the  prayer  of  the  complaint. 
Under  the  statute  upon  the  subject  of  such  provision,  the  ob- 
jection id  clearly  not  well  taken. 

We  have  examined  all  of  the  objections  argued  and  sug- 
gested by  counsel,  and  find  no  error  in  the  record  for  which 
the  judgment  should  be  reversed.  It  is  therefore  affirmed,  at 
the  costs  of  appellant. 
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No.  11,162. 

The  SxATte  v.  Cole. 

CbimisaIj  Law. — Malicious  Trespass, — Statute  Gonstrued. — ^The  mere  ma- 
liciously carrying  away  and  conversion  of  the  goods  of  another,  without 
injury  to  the  property  itself  by  which  its  value  is  diminishedi  is  not 
malicious  trespass,  as  defined  by  section  1955,  B.  S.  1881. 

From  the  Switzerland  Circuit  Court. 

F.  T,  Hofdf  Attorney  General,  E.  O,  Hay^  Prosecuting 
Attorney,  and  T.  Idvinga,  for  the  State. 

NiBLACK,  C.  J. — ^In  this  case  the  only  question  presented 
is  the  sufficiency  of  an  affidavit,  and  an  information  based  upon 
it,  assuming  to  charge  the  offence  of  malicious  trespass,  under 
section  1955  of  the  revised  code  of  1881. 

Omitting  the  formal  conclusion,  the  signature  and  the  jurat, 
the  affidavit  was  as  follows : 
"  The  State  op  Indiana,  Switzerland  County,  ss  : 

"  William  P.  Riley  swears  that  James  R.  Cede,  late  of  the 
county  and  State  aforesaid,  on  or  about  the  8th  day  of  De- 
cember, A.  D.  1882,  did  then  and  there,  at  and  in  said  county, 
unlawfully  and  maliciously  injure  21  bushels  of  wheat,  of  the 
value  of  $21 ;  18  bushels  of  rye,  of  the  value  of  $6;  and  15 
bushels  of  oats,  of  the  value  of  $6 ;  in  all  of  the  value  of  $33 ; 
the  property  of  the  affiant  William  P.  Riley  there  and  being, 
by  then  and  there  unlawfully  and  maliciously  taking  said 
property  out  of  the  bin  where  affiant  kept  it,  and  by  then  and 
there  taking  said  property  a  distance  of  14  miles  in  said  county 
and  selling  the  same  without  right  to  James  K.  Pleasants  for 
the  sum  of  $33,  and  delivering  the  said  property  to  said 
Pleasants  unlawfully  and  maliciously,  to  the  damage  of  the 
said  affiant  in  the  sum  of  $33/^ 

The  court  quashed  both  the  affidavit  and  the  information, 
upon  the  ground  that  the  acts  charged  did  not  constitute  a 
malicious  trespass,  within  the  meaning  of  the  statute  defining 
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that  offence,  which  reads  as  follows :  "  Whoever  maliciously 
or  mischievously  injures  or  causes  to  be  injured  any  property 
of  another  or  any  public  property  is  guilty  of  a  malicious 
trespass,  and,  upon  conviction  thereof,  shall  be  fined  not  more 
than  two-fold  the  value  of  the  damage  done,  to  which  may  be 
added  imprisonment  in  the  county  jail  for  not  more  than 
twelve  months." 

The  injuries  against  which  this  statute  is  directed  are  not 
such  as  are  inflicted  with  the  intention  of  gaining  by  another's 
loss ;  they  are  those  which  arise  out  of  a  spirit  of  wanton 
cruelty,  malicious  or  mischievous  destructiveness  or  revenge, 
and  are  of  a  class  which  have  a  near  relation  to  the  crime  of 
arson.  They  are  also  such  as  result  in  a  partial  or  total  de- 
struction of  property,  or  in  a  specific  injury  to  property,  ren- 
dering it  less  valuable  for  the  purpose  for  which  it  is  designed 
or  used.  1  Bishop  Crim.  Law,  section  668 ;  2  Whart.  Crim. 
Law,  section  2001 ;  Moore  Crim.  Law,  section  990 ;  Bishop 
Stat.  Crimes,  section  430,  et  acq. 

The  afiidavit  before  us  charged  the  mere  carrying  away  and 
conversion  of  the  property  said  to  have  been  injured,  pre- 
sumably for  the  benefit  of  the  defendant,  and  not  necessarily 
out  of  malice,  towards  the  owner.'  It  charged  no  specific  in- 
jury to  the  property  itself  by  which  its  value  was  diminished, 
and  which  could  have  been  taken  into  consideration  in  fixing 
the  amount  of  the  fine.  It  was,  in  our  estimation,  materially 
defective. 

There  was,  therefore,  no  error  in  quashing  the  affidavit,  or 
the  information  which  followed  it  in  the  description  of  the 
alleged  offence.    Brown  v.  StaJUj  76  Ind.  85. 

The  judgment  is  affirmed. 
Vol.  90." 
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No.  10,666. 

90  114  State,  ex  bel.  Boakd  op  Commissioners  op  Soott 

^^2_J?  County,  t;.  Wii^on  et  al. 

■  Jury. — Evidence, — Admissiona. — Where  there  is  no  impeaching  or  contra- 
dictory evidence,  and  the  admissions  testified  to  are  corroborated  by  the 
other  testimony  in  the  case,  the  jury  have  no  right  to  arbitrarily  disre- 
gard them. 
Same. — Amount  of  Recovery, — Where  a  prima  fo/cie  case,  entitling  plaintiff* 
to  recover  a  much  larger  sum  than  that  allowed,  is  shown,  and  no  contra- 
dictory evidence  is  offered,  the  jury  should  base  the  amount  of  recovery 
upon  the  case  thus  made. 

From  the  Washington  Circuit  Court. 

W.  K,  Marshall  and  W.  Trulockj  for  appellant. 
CI  L.  Jewett^  for  appellees. 

Elliott,  J. — It  is  contended  by  appellant  that  the  amount 
awarded  by  the  verdict  and  judgment  is  too  small,  and  that 
for  this  reason  the  motion  for  a  new  trial  should  have  been 
sustained.  We  have  carefully  read  the  evidence,  and  it  seems 
clear  to  us  that  the  appellant  is  right. 

Where  admissions  are  clearly  proved  and  are  consistent 
with  the  other  evidence  and  circumstances  of  the  case,  they 
should  be  acted  upon  by  the  jury,  unless  in  some  way  dis- 
proved or  contradicted ;  where  there  is  no  impeaching  or  con- 
tradictory evidence,  and  the  admissions  testified  to  are  cor- 
roborated by  the  other  testimony  in  the  case,  the  jury  have 
no  right  to  arbitrarily  disregard  them.  In  the  present  in- 
stance, the  admissions  of  the  principal  debtor  clearly  show  a 
liability  for  a  much  greater  sum  than  that  awarded,  and  all 
the  evidence  tends  to  support  the  admission.  A  prima  fade 
case,  entitling  the  appellant  to  recover  a  much  larger  sum 
than  that  allowed  was  clearly  and  fully  made  out,  and  as 
there  was  no  evidence  tending  to  disprove  this  prima  faeie 
case,  the  jury  should  have  based  its  assessment  of  the  amount 
of  recovery  upon  the  case  thus  made  out. 

The  appellees  were  the  sureties  on  the  bonds  executed  by 
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Newton  M.  Wilson,  as  clerk  of  Scott  county,  and  were  liable 
for  all  money  of  the  relators  received  by  him  in  his  official 
capacity,  and  the  uncontradicted  evidence  shows  him  to  have 
received  a  larger  sum  than  that  awarded  by  the  verdict  to 
the  relators.  The  evidence  given  on  the  part  of  the  plain- 
tiff was  uncontradicted,  for  no  evidence  was  offered  by  ap- 
pellees except  the  commission  of  their  principal. 

Judgment  reversed. 
Petition  for  a  rehearing  overruled. 


No.  10,640. 

The  Wabbick  Building  and  Loan  Association         -90  us 

V.  Hougland.  ^*® 

Aoseed  Cask — Bractioe. — Supreme  GcmrL — An  agreed  case,  under  section 
553,  B.  S.  1881,  does  not  require  any  pleadings,  and,  if  pleadings  be  filed, 
they  should  be  disregarded ;  nor  can  any  question  be  made  upon  them 
in  the  Supreme  Court. 

Same. — ExceptumB. — AsgignmeTU  af  Error, — In  such  case,  exception  to  the 
decision  of  the  court  below  shown  by  the  record,  and  an  assignment  of 
error  upon  such  decision,  will  present  the  case  to  the  Supreme  Court. 

Samjb. — Presumption. — In  such  case,  the  Supreme  Court  will  decide  for  it- 
self upon  the  agreed  statement  of  facts,  and  will  not  indulge  presump- 
tions in  support  of  the  judgment  of  the  trial  court,  as  in  other  cases. 

Same. — Building  arid  Loan  Associations. — Borrower. — Stock. — An  agreed  state- 
ment of  facts  which  shows  the  date  at  which  a  member  of  a  building  and 
loan  association  not  in  arrears  paid  his  loan,  before  maturity,  but  does 
not  show  when  the  association  was  organized,  or  when  the  series  of  stock 
on  which  the  loan  was  made  was  issued,  presents  no  question  as  to  the 
amount  of  premium  which  should  be  refunded  to  him  under  the  act  of 
1877,  Acts  1877,  p.  7. 

From  the  Warrick  Circuit  Court. 

C  W.  Armstrong  and  J,  B.  CboArum,  for  appellant. 
E.  Goughy  for  appellee. 

Black,  C. — The  appellee  filed  in  the  court  below  a  com- 
plaint against  the  appellant^  and  at  the  same  time  filed  an 
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agreed  statement  of  facts^  entitled  like  the  complaint^  and  ac- 
companied by  an  affidavit  "  that  the  controversy  is  real  in 
this  action  and  the  proceedings  in  good  faith/' 

The  record  states  that  the  cause  was  submitted  to  the  court 
upon  the  agreed  statement  of  facts,  and  that  the  court,  having 
heard  the  argument  of  counsel  and  being  sufficiently  advised 
in  the  premises,  found  for  the  plaintiff,  and  assessed  his  dam- 
ages at  $31.60 ;  and  thereupon  judgment  was  rendered  against 
thQ  defendant  for  said  sum,  to  which  judgment  the  defendant 
excepted. 

'The  appellant  has  assigned  as  errors : 

Fir^,  That  the  &cts  as  set  out  in  the  complaint  of  the  ap- 
pellee and  as  set  out  in  the  record  are  not  sufficient  to  consti- 
tute a  cause  of  action  against  the  appellant. 

Second.  That  the  &cts  as  agreed  upon  by  the  appellant  and 
appellee  in  the  court  below,  and  as  set  out  in  the  record,  are 
not  sufficient  to  support  the  judgment  against  the  appellant. 

Third,  That  the  fiicts  as  averred  in  the  complaint,  and  as 
agreed  to  in  the  statement  of  facts  as  set  out  in  the  record,  are 
not  sufficient  to  support  the  judgment  against  the  appellant  or 
to  constitute  a  cause  of  action  in  favor  of  the  appellee  against 
the  appellant. 

Fourth.  That  the  court  erred  in  its  conclusions  of  law  upon 
the  facts  as  submitted  upon  the  agreed  statement  of  the  ap- 
pellee and  the  appellant,  and  as  set  out  in  the  record. 

The  proceeding  was  an  agreed  case  under  section  553, R. 
S.  1881.  In  such  a'  case,  no  pleadings  are  contemplated  by  the 
statute.  Sharpe  v.  Sharpe,  27  Ind.  507.  It  is  intended  that 
the  agreed  statement  of  fitcts  shall  serve  the  purpose  of  all  the 
pleadings  used  in  an  ordinary  action  to  evolve  an  issue  for 
trial.  It  is  to  be  considered  as  showing  the  facts  of  the  con- 
troversy, though  they  should  constitute  a  diffisrent  cause  of 
action  in  iavor  of  the  plaintiff  from  that  shown  by  an  accom- 
panying complaint.     Manchester  v.  Dodge,  57  Ind.  584. 

No  complaint  was  necessary  to  inform  the  defendant  as  to 
the  plaintiff's  claim,  or  to  inform  the  court  as  to  the  question 
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to  be  tried.  The  record  expressly  shows  that  the  cause  was 
submitted  upon  the  agreed  statement.  Upon  that  alone^  as 
was  proper^  the  decision  was  based. 

The  complaint  performed  no  office  in  the  cause^  and  its  in- 
sufficiency could  not  affect  the  case^  and  can  not  be  assigned 
here  as  error. 

In  such  a  case^  there  must  be  an  exception  to  the  decision 
of  the  court  upon  the  agreed  statement  of  fiicts^  in  order  to 
reserve  any  question  for  this  court.  Fisher  v.  Purdiie,  48  Ind. 
323;  Lofton  v.  Moore,  83  Ind.  112. 

Upon  appeal^  the  decision  of  the  trial  court  upon  the  agreed 
statement  of  facts  must  in  some  form  be  assigned  as  error. 

The  agreed  &cts  were  stated  as  follows : 

"  1st.  That  one  Park  White  was  the  owner  of  one  share  of 
said  association's  stock. 

^'  2d.  That  he  borrowed  said  share^  $200^  and  paid  for  the 
privilege  of  the  loan  a  premium  of  $47. 

"  3d.  That  he  repaid  his  loan  on  the  5th  day  of  April,  1881, 
when  the  association  refunded  to  him  one-sixth  of  the  premium. 

"  4th.  That  said  White  assigned  to  said  George  Hougland, 
in  writing,  his  claim  against  said  association  for  balance  of 
premium,  amounting  to  $31.60. 

"  5th.  It  is  also  agreed  that  the  prevailing  party  shall  re- 
cover costs,  though  the  recovery  shall  be  less  than  $50. 

"  6th.  That  said  Park  White  was  not  in  arrears  for  dues, 
interest,  fines  or  assessments  at  the  time  of  the  repayment  of 
said  loan." 

Where  a  cause  appealed  to  this  court  was  tried  upon  an 
agreed  statement  of  facts,  this  court,  having  the  same  means 
of  arriving  at  a  decision  that  was  had  by  the  trial  court,  will 
not  indulge  the  presumptions  which  are  indulged  in  favor  of 
^e  decision  of  the  trial  court  upon  oral  evidence,  but  will 
weigh  the  statement  as  if  it  were  trying  the  case  originally,  /n- 
di^napolia,  etc.,  R.  R.  Co.  v.  Kinney,  8  Ind.  402 ;  Hannum  v. 
State,  38  Ind.  32. 

The  fourth  clause  of  the  statement  of  facts  is  treated,  not 
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as  an  agreement  that  there  was  a  balance  of  premium  amount- 
ing to  (31.60;  but  as  an  agreement  that  White  assigned  to 
the  appellee  a  claim  for  such  a  balance.  No  other  construc- 
tion is  suggested. 

The  statute  by  which  the  balance  of  premium  to  which 
White  was  entitled  was  determined  was  the  act  of  March  3d, 
1877,  Acts  1877,  p.  7,  which  provided :  "  That  a  borrower, 
who  is  not  in  arrears  for  dues,  interest,  fines,  or  assessments, 
may  repay  a  loan  at  any  time,  by  refunding  the  amount  of 
money  borrowed ;  and  in  case  of  the  repayment  thereof,  be- 
fore the  expiration  of  the  sixth  year  after  the  organization  of 
the  corporation,  there  shall  be  refunded  to  such  borrower  the 
full  amount  of  his  or  her  stock,  including  the  premium  or  dis- 
count paid,,  less  one-sixth  of  said  premium  or  discount  for 
every  year  of  said  six  years  then  unexpired,  and  said  pay- 
ment, thus  made,  shall  be  a  full  and  complete  discharge  of  both 
the  original  stock  and  debt,  and  no  new  stock  shall  be  issued 
therefor ;  but  the  officers  of  said  association  shall  enter  satis- 
faction of  such  payment  of  record :  Provided,  That  when  the 
stock  is  issued  in  separate  series,  the  time  shall  be  computed 
from  the  date  of  the  issuing  of  the  series  of  stock  upon  which 
the  loan  was  made.'' 

It  is  evident  that  whatever  construction  should  be  placed 
upon  this  statute  as  to  the  amount  of  premium  that  should  be 
refunded  in  a  given  case,  a  statement  of  facts  which  shows 
the  repayment  of  a  loan  and  the  refunding  to  the  borrower  of 
one-sixth  of  the  premium,  and  does  not  show  the  relative  time 
of  the  repayment,  does  not  establish  a  claim,  for  a  return  of 
an  additional  amount  of  premium  or  call  for  a  construction  of 
the  statute.  The  facts  do  not  show  that,  under  any  construc- 
tion that  might  be  claimed  for  the  statute,  any  more  premium 
was  due  to  White.  • 

Counsel  have  disputed  as  to  the  proper  construction  of  the 
statute  in  a  case  of  repayment  of  the  loan  five  years  befove 
the  expiration  of  the  sixth  year  after  the  organization  of  the 
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coq)oration;  bat  the  facts  stated  do  not  raise  such  a  question^ 
and  do  not  show  a  right  to^the  recovery  of  any  sum. 

The  judgment  should  be  reversed. 

Peb  Cttbiah. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  reversed,  at  appellee's  costs,  and  the 
cause  is  remanded,  with  instructions  to  render  judgment  for  the 
defendant. 


No.  8846. 

■  • 

Hendbix  t;.  Bieman  et  al. 

fiuPREias  CouBT. — BiU  cf  ExeepHona, — Emdmee. — Where  the  evidence  is 
necessary  to  the  determination  of  a  cause,  and  the  bill  of  exceptions  pur- 
ports to,  bat  does  not,  include  it,  no  question  is  presented  to  the  Supreme 
Court. 

From  the  Allen  Circuit  Court. 

£.  P.  MiUigan  and  A.  Moore,  for  appellant. 
B.  S.  Taylor,  for  appellees. 

Fbanklin,  C. — In  this  case  it  is  insisted  by  appellees' 
counsel  that  the  record  is  not  in  a  condition  to  present  any 
question  for  the  consideration  and  decision  of  this  court. 
Upon  examination,  we  find  that  to  be  true. 

The  assignment  of  errors  is  not  signed  by  any  person. 

The  bill  of  exceptions,  in  the  conclusion,  purports  to  con- 
tain all  the  evidence  given  in  the  cause,  but  shows  upon  its 
face  that  it  does  not  do  so.  All  the  questions  attempted  to 
be  raised  are  dependent  upon  the  evidence,  and  as  that  is  not 
in  the  record,  these  questions  could  not  be  considered,  had 
the  alleged  errors  been  properly  signed.  No  question  is 
properly  presented  for  our  decision  by  the  record. 

The  judgment  ought  to  be  affirmed. 

Pee  Cubiam. — It  is  therefore  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  of  the  court  below  be,  and  it 
is  in  all  things  affirmed,  with  costs. 
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No.  8812. 

« 

Farnsley  et  al.  t?.  The  Anderson  Foundry  and 

Machine  Works. 

Chattel  Mortgage. — Foreclosure, — I\trties. — In  a  suit  to  foreclose  a  chat- 
tel mortgage,  the  mortgagor,  having  sold  the  chattel  and  having  na 
interest  therein,  is  not  a  necessary  party  defendant. 

Payment. — Collateral  Security. — Pleading, — Where  a  creditor,  holding  a 
claim  as  collateral  security,  collects  it  and  applies  the  proceeds  to  his 
own  use,  it  is  a  payment  pro  tanio,  and  the  fact  may  he  shown  under  an 
answer  alleging  payment. 

From  the  Pulaski  Circuit  Cburt. 

O.  Burson,  8.  Glaypool  and  W.  A.  Ketoham,  for  appellants. 
W,  Spongier  and  T.  8,  RoUinSy  for  appellee. 

NiBLACK,  C.  J.— On  the  10th  day  of  February,  1877^ 
Thomas  C.  McQuitty  and  Celina,  his  wife,  in  conjunction 
with  John  L.  Ogle  and  George  A.  Zeek,  executed  to  the 
Anderson  Foundry  and  Machine  Works,  of  Anderson,  in 
this  State,  a  chattel  mortgage  on  a  steam  engine,  boiler,  fix* 
tures,  and  other  accompanying  articles  of  personal  property^ 
to  secure,  amongst  other  things,  the  payment  of  a  promissory 
note  made  by  the  mortgagors  for  the  sum  of  $436.86,  pay- 
able twelve  months  after  the  date  of  the  mortgage.  The 
mortgage  was  duly  recorded  in  the  county  of  Pulaski,  in 
which  the  mortgagors  resided,  and  in  which  the  property  was 
situate.  Afterwards  the  mortgagors  sold  and  transferred  the 
mortgaged  property  to  one  James  Farris,  who  soon  thereafter 
sold  and  delivered  it  to  James  Farnsley  and  Frank  Slocum. 

This  was  a  suit  by  the  Anderson  Foundry  and  Machine 
Works  against  Farnsley  and  Slocum  to  foreclose  the  mortgage, 
alleging  the  non-payment  of  the  note,  to  which  reference  is 
made  as  above.  The  defendants  demurred  to  the  complaint 
upon  the  ground  that  the  mortgagors  ought  to  have  beea 
made  co-defendants  with  them  in  the  action,  but  the  demur- 
rer was  overruled. 
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The  defendants  answered  in  six  paragraphs.  The  second 
and  third  paragraphs  were  both^  but  in  different  forms^  general 
pleas  of  payment. 

The  fifth  paragraph  averred  that  the  makers  of  the  note 
and  mortgage^  after  they  had  been  executed,  placed  in  the 
hands  of  the  mortgagee  other  notes  as  collateral  security  for 
the  payment  of  the  note  in  suit,  and  other  notes  secured  by 
the  same  mortgage,  and  that  the  mortgagee  had  collected 
upon  the  notes  so  left  as  collateral  security,  and  appropriated 
to  his  own  use,  (200  more  than  enough  to  satisfy  the  other 
notes  named  in  the  mortgage,  and  that  said  sum  of  (200 
ought  to  be  set  off  against,  and  deducted  from,  the  note  set 
out  in  the  complaint. 

A.  demurrer  was  sustained  to  this  fifth  paragraph  of  the 
answer,  and,  issue  being  joined,  the  court  found  that  there 
was  due  upon  the  note  the  sum  of  (521.74,  and,  over  a  mo- 
tion for  a  new  trial,  decreed  a  foreclosure  of  the  mortgage. 

The  mortgagors  were  proper,  but  not  necessary,  co-parties 
with  Farnsley  and  Slocum,  inasmuch  as  they  had  ho  remain- 
ing interest  in  the  mortgaged  property,  and  as  no  personal 
judgment  was  demanded  upon  the  note.  Stevens  v.  Oamp- 
bell,  21  Ind.  471 ;  /Scarry  v.  Eldridge,  63  Ind.  44. 

The  fifth  paragraph  of  the  answer  was,  in  its  essential 
averments,  a  plea  of  partial  payment.  The  facts  set  up  by  it 
were,  therefore,  provable  under  both  the  second  and  third 
paragraphs,  alleging  full  payment,  and  upon  which  issue  was 
joined.  We  need  not,  consequently,  inquire  whether  this 
fifth  paragraph  was  well  pleaded,  as,  in  any  event,  no  substan- 
tial injury  was  done  to  the  appellants  by  the  decision  of  the 
court  sustaining  the  demurrer  to  it.  1  Works  Pr.,  section 
537 ;  1  Ripley's  Digest,  p.  585 ;  WhUeman  v.  HarrirrMn,  85 
Ind.  49. 

The  bill  of  exceptions,  copied  into  the  transcript,  contains 
evidence  purporting  to  have  been  adduced  at  the  trial,  but 
it  does  not  state,  either  directly  or  inferentially,  that  the  evi- 
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dence  which  it  contains  is  all  that  was  given  in  the  cause. 
For  this  reason  there  is  no  proper  question  before  us  as  to 
the  sufficiency  of  the  evidence  to  sustain  the  finding  of  the 
circuit  court.  BricMey  v.  WeghorUy  71  Ind.  497 ;  Brock  v. 
StaUj  ex  rd.,  85  Ind.  397. 

The  judgment  is  affirmed^  with  costs. 


No.  9383. 

Foster  et  al.  v.  Paxton. 

Dbainage. —  Ditch  AeaessmenL — Jurisdidion. —  CoUcUeral  Attack,— When  a 
petition  for  the  location  of  a  ditch  is  sufficient  to  give  the  coantv  board 
jurisdiction  of  the  subject-matter,  an  assessment  thereunder  can  not  be 
collaterally  attacked  for  mere  irregularities,  the  remedy  therefor  being 
hy  an  appeal  from  the  order  of  the  board. 

From  the  Lake  Circuit  Court. 

E.  Oriffin  and  —  Oriffiny  for  appellants. 
J.  W,  Youohe,  for  appellee. 

Elliott,  J. — The  complaint  of  appellants  was  held  bad  on 
demurrer,  and  of  this  ruling  they  here  complain.  The  plead- 
ing is  founded  upon  a  ditching  assessment  made  under  the  act 
of  1867,  and  sets  out  the  proceedings  in  full.  We  have  no 
brief  from  the  appellee,  and  are  unable  to  discover  any  valid 
objection  to  the  complaint.  The  petition  filed  before  the  com- 
naissioners  was  sufficient  to  give  the  board  jurisdiction  of  the 
subject-matter,  and  the  remedy  of  the  appellee  for  mere  ir- 
regularities was  by  appeal,  as  expressly  provided  in  section 
11  of  the  act.  Featherdon  v.  SmaU,  77  Ind.  143 ;  Marshall  v. 
GUI,  77  Ind.  402. 

Judgment  reversed. 
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No.  10,673. 

The  State,  ex  rel.  Bode,  v.  Sherman,  School 


Trustee.  ^Jg  Jg 

90    123 
164    387 


^HOOLS. — School-Houses, —  Township  Trustee, —  Mandate. —  County  Superin- 
tendenL — A  school  trustee  has  no  lawful  authority  to  provide  furniture 
for  a  room  for  school  purposes,  or  employ  teachers  for  seryice  therein, 
unless  such  room  is  owned  or  leased  by  the  school  township,  and  even 
if  the  county  superintendent,  on  appeal,  direct  him  to  do  so,  he  may 
properly  disobey  the  order,  and  mandate  will  not  lie  to  compel  him  to 
obey  it. 

6ame. — Abolishing  School  Distriets.'^XtteT  a  school  trustee  has,  on  appeal, 
been  ordered  by  the  county  superintendent  to  provide  furniture  for  the 
school-house  of  a  district,  he  may  at  once  abolish  the  district  and  pro- 
vide proper  school  facilities  for  the  people  thereof  in  other  districts,  and 
then  disregard  the  order  of  the  superintendent. 

• 

From  the  Noble  Circuit  Court. 

H.  O,  Zimmerman  and  T.  M,  EeUa,  for  appellant. 
J,  H.  Baker,  J,  A,  8.  Mitchell  and  L.  W.  Welcker,  for  ap- 
pellee. 

Hammond,  J. — ^The  legal  voters  who  were  patrons  of  school 
district  No.  16,  in  Allen  township.  Noble  county,  held  a 
school  meeting  on  August  5th,  1882,  at  which  the  appellant's 
relator  presided  as  director  of  the  school  district.  At  this 
meeting  the  following  proceedings  were  had :  "  On  motion  of 
Fred  Kreinbrink,  it  was  resolved  that  this  meeting  hereby  pe- 
tition the  trustee  of  the  township  for  an  additional  teacher. 
On  motion  of  Fred  Bork,  it  was  resolved  that  this  meeting 
hereby  petition  the  trustee  of  the  township  to  furnish  a  full 
set  of  seats  and  desks  for  two  rooms  for  the  school-house,  the 
same  to  cost  about  $5  each,  or,  in  the  aggregate,  $300.  On 
motion  of  Fred  Kreinbrink,  it  was  resolved  that  the  meeting 
petition  the  trustee  of  the  township  to  take  action  on  the  two 
preceding  resolutions  as  soon  as  possible,  and  before  the  next 
term  of  school  commences." 

These  proceedings  were  duly  certified  to  the  appellee  as 
school  trustee  of  the  township.    He  declined  to  comply  with 
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the  requests  of  the  meeting.  An  appeal  was  taken  from  his 
decision  to  the  county  superintendent.  The  latter  reversed  the 
decision  of  the  trustee,  and  directed  him  to  furnish  the  seats 
and  employ  the  additional  teacher  as  requested  by  the  meet- 
ing. The  appellant's  complaint  in  this  case  was  then  filed  by 
way  of  mandate  to  require  the  appellee,  as  school  township 
trustee,  "  to  furnish  a  full  set  of  seats  and  desks  for  two  of  the 
rooms  in  said  building,  and  to  employ  additional  and  suf- 
ficient teachers  for  said  school  16." 

It  was  averred  in  the  complaint  that  the  trustee  had  refused 
to  obey  or  carry  into  effect  the  decision  of  the  county  super- 
intendent. 

In  return  to  the  alternative  writ  of  mandate  which  was  is- 
sued, the  appellee  answered,  substantially,  as  follows :  That 
the  school-building  in  question  and  the  real  estate  whereon  it 
was  situated,  belonged  not  to  the  township,  but  was  the  private 
property  of  an  individual,  who  had  absolute  control  over  it, 
and  who  had  not  leased  it  to  the  township,  nor  authorized  the 
township  to  use  it  for  public  school  purposes;  that  the  town- 
ship had  no  legal  right  to  occupy  it  for  school  purposes  or 
otherwise,  and  that  the  appellee  had  no  right  whatever  to  take 
possession  of  it ;  that  said  building  was  occupied  and  used  as 
a  private  residence  and  for  a  private  school;  that  for  about 
three  years  last  past,  by  the  license  and  permission  of  the  owner 
of  the  building  and  the  persons  having  control  of  it,  the  same 
had  been  at  certain  times  used  for  common  school  purposes  by 
said  school  township,  the  last  use  thereof  for  such  purposes 
being  in  June,  1882,  but  that  the  township  at  no  time  had  a 
lease  or  contract  for  the  possession  of  said  building,  and  that 
such  use  by  the  township  was  merely  by  sufferance  of  the  owner ; 
that  said  school  district  number  16  never  had  a  school-build- 
ing, owned  or  leased  by  the  township ;  that  before  the  appel- 
lee rendered  his  aforesaid  decision  refusing  to  furnish  seats 
for,  or  to  employ  a  teacher  in,  said  building,  he  had  been  pe- 
titioned by  a  large  number  of  citizens  and  taxpayers  of  said 
school  township,  who  had  children  of  the  proper  age  to  attend 
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school,  to  establish  a  graded  school  in  conjunction  with  the 
corporation  of  the  town  of  Avilla,  which  is  located  in  said 
township,  but  constitutes  a  separate  municipal  corporation 
therefrom ;  that,  after  receiving  this  petition,  he  gave  his  de- 
cision refusing  compliance  with  the  requests  made  at  said  school 
meeting,  but  did,  on  the  day  following  the  decision  of  the 
county  superintendent,  in  conjunction  with  the  school  trustees 
of  said  town  of  Avilla,  establish  joint  graded  schools,  locat- 
ing the  same  in  said  town ;  that  suitable  and  sufiBcient  school- 
buildings  have  been  procured  and  properly  seated,  and  a  suf- 
ficient number  of  duly  licensed  and  competent  teachers  em- 
ployed to  give  instruction  to  all  pupils  desiring  and  entitled 
to  admission  to  said  graded  schools ;  that  the  buildings  so  pro- 
vided are  about  sixty  rods  from  the  building  in  controversy, 
and  convenient  to  all  the  pupils  who  have  been  accustomed  to 
attend  school  thereat;  that,  at  the  same  time  of  establishing 
said  graded  schools,  the  appellee,  as  such  school  trustee,  abol- 
ished school  district  No.  16,  and  that  he  has  made  ample 
preparations  to  accommodate  all  the  school  children  of  said 
old  district  No.  16  at  said  graded  schools,  and  at  schools  num- 
bered 6  and  12,  which  are  averred  to  be  more  convenient  to 
them  than  the  building  in  controversy  in  this  case. 

The  appellant's  demurrer  was  overruled  to  the  appellee's 
answer,  and  an  exceptiouftaken.  The  appellant  replied  by  a 
general  denial.  The  case  was  tried  by  the  court,  and,  at  the 
request  of  the  parties,  there  was  a  special  finding  of  the  facts, 
with  conclusions  of  law  thereon.  The  facts,  found  specially 
by  the  court,  were  in  all  substantial  respects  the  same  as 
as  those  set  up  in  the  appellee's  answer,  and  the  conclusions 
of  law  were  in  fiivor  of  the  appellee.  To  these  the  appel- 
lant excepted.  The  errors  assigned  in  this  court  are  the  con- 
clusions of  law  on  the  facts  found  by  the  court,  and  the 
overruling  of  thte  demurrer  to  the  appellee's  answer.  As  the 
appellee  did  not  move  for  a  new  trial  and  bring  before  us  the 
evidence  upon  which  the  court  made  its  finding  of  &cts^  they 
are  presumed  to  be  correct. 
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We  are  of  the  opinion  that  there  is  no  error  in  the  record 
of  which  the  appellant  can  complain.  As  the  complaint  did 
not  allege  that  the  building  in  which  it  was  sought  to  have 
the  appellee  provide  seats  and  employ  teachers  was  owned 
by  the  township,  nor  in  any  way  under  the  control  of  the 
school  trustee,  we  are  of  opinion  that  it  stated  no  cause  of 
action.  The  answer  of  the  appellee  and  the  findings  of  the* 
court  show  affirmatively  that  such  building  belonged  to  an 
individual,  and  not  to  the  township,  and  that  the  trustee  had 
no  control  over  it. 

It  is  the  duty  of  the  trustee' of  the  township  to  take  charge 
of  the  educational  affairs  of  his  township,  to  employ  teachers,, 
establish  and  locate  conveniently  a  sufficient  number  of 
schools,  to  build  or  otherwise  provide  suitable  houses,  furni- 
ture, apparatus,  and  other  articles  and  educational  appliances 
necessary  for  the  thorough  organization  and  efficient  manage- 
ment of  the  schools.  Section  4444,  B.  S.  1881.  Under  sec- 
tion 4499,  the  voters  may  hold  school  meetings,  and  may^ 
inter  alia,  "direct  such  repairs  as  they  deem. necessary  in  their 
school-house.^^  Under  section  4537,  an  appeal  lies  from  the 
decisions  of  township  trustees  to  the  county  superintendents,. 
"  and  their  decisions  of  all  local  questions  relating  to  the  legality 
of  school  meetings,  establishment  of  schools,  and  the  loca- 
tion, building,  repair,  or  removal  of  school-houses,  *  *  *  *^ 
shall  be  final."  The  school-houses  here  referred  to  are  the 
public  school-houses  of  the  township.  The  statute  has  no- 
reference  to  private  school-buildings,  nor  to  private  build- 
ings of  any  kind  not  leased  to  the  township  for  common 
school  purposes.  It  is  only  in  the  public  school-house  of 
their  school  district  that  the  legal  voters  may  direct  repairs  to 
be  made.  If  they  direct  them  to  be  made  elsewhere,  they 
act  beyond  the  scope  of  their  authority.  The  trustee  has  .no 
right  to  obey ;  and,  if  upon  appeal  from  his  decision  refusing 
to  make  the  repairs,  it  is  reversed  by  the  county  superin- 
tendent, the  latter  acts  beyond  the  scope  of  his  authority^ 
and  his  decision  is  a  nullity.     The  same  may  be  said  with 
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reference  to  any  furniture  or  school  apparatus^  or  the  employ- 
ment of  any  teacher  for  a  building  which  is  not  a  public 
school-house^  owned  by  the  to wnship  or  controlled  by  the  school 
trustee.  A  different  view  from  this  would  lead  to  conse- 
quences inimical  to  the  best  interests  of  the  common  schools. 
The  public  school  funds,  if  the  appellant's  theory  of  the  li^w 
is  correct,  could  be  diverted  from  their  legitimate  purposes 
to  improve  private  property  or  to  maintain,  or  assist  in  main- 
taining private  schools. 

This  would  be  a  violation  not  only  of  the  spirit  but  of  the 
very  letter  of  the  school  law,  and  is  a  construction  that  would 
do  violence  to  the  manifest  purposes  of  the  laws  establishing 
public  schools.  If  seats  and  repairs  can  be  placed  in  and  upon 
private  property  with  funds  collected  from  the  taxpayers  for 
school  purposes,  then  a  school-house  may  be  erected  with 
school  funds  upon  real  estate  not  owned  by  the  townsliip.  But 
in  Kooniz  v.  State,  ex  rel.,  44  Ind.  323,  it  was  decided  that  a 
trustee  can  not  by  mandate  be  required  to  locate  and  build  & 
school-house  on  land  that  does  not  belong  to  the  township^ 
notwithstanding  the  county  examiner,  on  appeal  from  the 
trustee's  decision,  has  rendered  a  decision  requiring  him  to 
erect  a  school-house  on  such  land. 

Moreover,  as  it  was  expressly  decided  in  State,  ex  ret.,  v. 
Mewhinney,  67  Ind.  397,  if  the  building  in  question  had  been 
a  public  school-building,  the  decision  of  the  county  superin- 
tendent would  not  have  prevented  the  trustee  from  changing 
the  school  from  that  to  another  location,  if  he  made  proper 
provision  for  the  educational'  wants  of  the  school  children 
affected  by  such  change. 

We  think  that  the  trustee  had  authority,  under  the  law,  to 
abolish  district  No.  16,  and  to  make  provision  for  the  chil- 
dren therein  in  the  graded  schools  and  in  the  schools  in  dis- 
tricts 6  and  12,  especially  as  it  is  averred  in  the  appellee's  an- 
swer, and  found  as  a  &ct  by  the  court,  that  such  arrangements- 
afforded  proper  educational  facilities  for  the  school  children 
who,  prior  thereto,  had  been  attached  to  said  school  16. 
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We  think  the  court  below  did  not  err  in  overruling  appel- 
lant's demurrer  to  the  appellee^s  answer^  nor  in  its  conclusions 
of  law  from  the  facts  as  found. 

Judgment  affirmed^  at  the  costs  of  the  appellant's  relator. 
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Supreme  Court. —  Pr<icliee,r—A88ignment  of  Error, — If  the  assi^ment  of 
errors  do  not  contain  the  full  names  of  the  parties,  the  appelil  may  be 
dismissed  on  motion  made  in  apt  time,  and  if  it  can  not  be  found  from 
the  whole  record  who  the  parties  are,  the  Supreme  Court  will,  of  its  own 
motion,  strike  the  case  from  the  docket. 

From  the  LaPorte  Circuit  Court. 

/.  A.  Love  and  E.  G.  Thomas^  for  appellant. 
L.  A.  Cole  and  (7.  H.  Wilaony  for  appellee.  ' 

Black^  C. — The  appellee  has  moved  to  dismiss  this  appeal, 
for  the  reason  that  the  assignment  of  errors  does  not  con- 
form to  Rule  1  of  this  court,  which  requires  that  "  The  assign- 
ment of  errors  shall  contain  the  full  names  of  the  parties/'  etc. 

For  names  of  parties,  this  assignment  contains  the  following : 
"/w  the  Matter  of  the  Claim  of  George  Service  v.  I%e  Estate 

of  William  Thomas. 

'^The  appellant,  the  Estate  of  William  Thomas,  deceased, 
for  assignment  of  errors  in  said  cause,  says,''  etc. 

Under  former  decisions  of  this  court,  this  is  not  a  compli- 
ance with  the  rule.  Estate  of  Peden  v.  Noland,  45  Ind.  354 ; 
State,  ex  reL,  v.  Delano,  34  Ind.  52 ;  Louisville,  etc,,  R,  W.  Co. 
V.  Head,  71  Ind.  176 ;  Kiley  v.  Perrin,  69  Ind.  387 ;  Hender- 
son V.  HdUiday,  10  Ind.  24. 

The  appeal  should  be  dismissed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  appeal  be  dismissed. 
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On  Petition  for  a  Rehearing. 

Black,  C. — It  is  admitted  that  the  assignmeDt  of  errors 
should  contain  the  full  names  of  the  administrators,  but  it  is 
claimed  that  the  defect  in  the  assignment  was  waived  by  the 
appellee  by  the  filing  of  his  agreement  to  submit  the  cause 
before  his  motion  for  the  dismissal  of  the  appeal.  But  upon 
ft  careful  examination  of  the  entire  record  it  can  not  be  dis- 
covered  that  the  appeal  was  taken  by  administrators,  or  that 
there  are  any  administrators  of  the  estate  of  William  Thomas, 
deceased. 

It  would  not  be  profitable  to  take  space  to  show  particu- 
larly the  condition  of  the  record,  which  is  peculiarly  bad. 

The  cause  was  prosecuted  against  the  estate  of  William 
Thomas,  deceased,  and  the  judgment  was  that  the  claimant 
recover  ^'  from  the  assets  of  said  estate.^'  It  was  stated  in  a 
paragraph  of  the  answer,  that  the  estate  had  been  settled,  and 
that  the  administrators,  not  named,  had  been  discharged  less 
than  thirty  days  after  the  filing  of  this  claim.  In  the  testi- 
mony of  one  E.  G.  Thomas,  he  said :  "  t  wa^one  of  the  ad- 
ministrators of  the  estate  of  William  Thomas,  deceased.'' 
Nothing  constituting  part  of  the  record  shows  who  had  been 
the  othef  administrator  or  administrators.  The  record  shows 
that  "said  estate,  by  counsel,''  prayed  an  appeal  to  this  court. 
An.  appeal  bond  was  filed,  signed  by  E.  G.  Thomas  and  Lu- 
cretia  Thomas.  The  judgment  is  therein  referred  to  as  a 
^*  judgment  against  the  estate  of  William  Thomas,"  and  it  is 
said  therein  that  '^  E.  G.  Thomas  has  appealed  therefrom  to 
the  Supreme  Court,"  etc. 

It  would  seem  that  there  was  a  final  settlement  of  the  estate 
of  William  Thomas,  deceased,  and  that  the  administrators 
thereof  were  discharged  without  any  disposition  of  this  claim, 
and  the  final  settlement  had  not  been  set  aside,  and  there  was 
no  administrator  when  judgment  on  the  claim  was  rendered. 
We  can  not  discover  that  a  judgment  was  rendered  against 
Vol.  90.— 9 
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any  person  either  as  an  individual  or  in  a  representative  ca- 
pacity. 

In  the  absence  of  any  motion,  without  regard  to  the  fiict 
that  the  appellee  had  submitted  the  cause,  this  coutt  would  be 
compelled  to  order  that  the  cause  be  struck  from  its  dockets 
The  same  result  was  accoiQplished  by  sustaining  the  motion 
to  dismiss. 

Per  Curiam. — The  petition  for  a  rehearing  is  overruled.. 


No.  9842. 

Fw)YD  ET  AL.  t?.  Floyd  et  al. 

Will. — Oontest  of, — Statute  cf  lAmiiation, — ComplaifU, — AmendmetU. — Baarties,. 
— ^Where  new  parties  are  brought  in  by  amendment  of  the  complaint^ 
and  such  amendment  involves  any  question  as  to  the  statute  of  limita- 
tions, such  action,  as  to  such  parties,  as  a  general  rule,  is  deemed  to  be 
commenced  at  tl^  time  such  amendment  is  made ;  but  this  rule  does  not 
apply  where  no  judgment  can  be  rendered  till  all  the  parties  are  before 
the  court,  and,  hence,  where  an  action  to  contest  a  will  is  brought  within 
three  years  from  its  probate  against  some  of  the  persons  beneficially  in- 
terested therein,  and  others  are  made  parties  by  amendment  of  the  com- 
plaint after  three  years,  such  action  is  deemed  commenced  against  all  the 
parties  from  the  time  the  complaint  was  filed,  and  is  not  barred  as  to  any 
of  them. 

Same. — Legatee, — EsiappeL — In  an  action  by  several  persons  to  contest  a 
will|  an  answer  that  one  of  such  persons  is  a  legatee,  and  that  he  has  re- 
ceived and  retains  his  legacy  is  insufficient,  as  the  action  is  not  joint,  but 
is  a  proceeding  in  rem,  where  the  interests  of  the  parties  are  several,  and 
though  one  may  have  estopped  himself  to  maintain  the  proceeding,  this 
fact  does  not  preclude  the  others  who  have  united  with  him  in  such  pro- 
ceeding. 

Same. — AmendmeiU  of  Itecord.^Practiee, — An  objection  to  the  complaint, 
upon  the  ground  that  it  appears  to  have  been  filed  more  than  three  years 
after  the  will  is  alleged  to  have  been  probated,  is  removed  by  an  amend- 
ment of  the  record  showing  that  the  original  complaint  was  filed  within 
three  years  from  such  probate. 

From  the  Shelby  Circuit  Court. 
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T.  A.  HendrichSf  T.  B.  Adams  and  L,  T.  Michener,  fot  ap- 
pellants. 

jB.  F,  Love,  J,  F.  Vaile  and  H.  C.  Morrison,  for  appellees. 

Best,  C— The  appellants  Arthur  W.  Tloyd,  William  M. 
Bone,  Eliza  E.  Thompson,  Jasper  Blaukenbecker  and 
Elizabeth  A.  Snyder  brought  this  action  against  Eraslus  L» 
Floyd,  Jemima  Bishop  and  others,  to  contest  an  instrument 
as  the  will  of  Matthias  Floyd,  deceased,  on  the  ground  of 
fraud,  unduB  influence,  and  that  the  testator  was  of  unsound 
mind.  Afterwards  an  amended  complaint  was  filed,  making 
Alexander  Bishop,  Arminta  Bishop,  William  Bishop  and 
Laura  Bishop  defendants. 

An  answei^  of  nine  paragraphs  was  filed,  to  all  of  which  ex- 
cept the  seventh  and  eighth  a  demurrer  was  sustained.  The 
seventh  was  withdrawn  and  a  demurrer  was  overruled  to  the 
eighth.  The  appellants  declining  to  reply,  final  judgment  was 
rendered  against  them.  The  ruling  upon  the  demurrer  to  the 
eighth  paragraph  of  the  answer  is  assigned  as  error  by  the 
appellants,  and  cross  errors  are  assigned  by  the  appellees  upon 
the  ruling  upon  the  demurrer  to  the  other  paragraphs. 

The  eighth  paragraph  averred  that  the  will  of  Matthias 
Floyd,  deceased,  was  probated  in  Shelby  county,  in  this  State, 
on  the  16th  day  of  October,  1877 ;  that  the  original  complaint 
was  filed  on  the  29th  day  of  July,  1880,  naming  Jemima 
Bishop  as  a  defendant,  but  that  said  Jemima  Bishop  departed 
this  life  intestate  on  the  Ist  day  of  May,  1879,  leaving  as  her 
only  heirs  at  law  her  husband,  Alexander  Bishop,  and  her 
children,  Arminta,  William  and  Laura  Bishop ;  that  at  the 
time  of  filing  said  complaint  the  said  Alexander  Bishop  and 
said  children  were,  and  still  are,  beneficially  interested  in  the 
will  of  said  testator ;  that  as  to  said  Alexander,  Arminta,  Wil- 
liam and  Laura  Bishop,  this  action  was  not  commenced  till  the 
18th  of  October,  1880,  more  than  three  years  after  said  will 
was  probated,  and  by  reason  thereof  the  plaintifis^  cause  of 
action  is  barred  as  to  all  the  defendants. 
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The  substance  of  this  paragraph  is,  that  while  the  suit  was 
commenced  within  three  years  after  the  will  was  probated,  the 
amended  complaint,  making  Alexander  Bishop  and  his  chil- 
dren, Arminta,  William  and  Laura  Bishop,  parties,  was  not 
fihed  until  after  that  time. 

The  statute,  under  which  this  proceeding  was  instituted, 
provides  that  "Any  person  may  contest  the  validity  of  any 
will,  or  resist  the  probate  thereof,  at  any  time  within  three 
years  aft^r  the  same  has  been  oflFered  for  probate,  by  filing 
in  the  circuit  court  of  the  county  where  the  testator  died, 
or  where  any  part  of  his  estate  is,  his  allegation,  in  writing, 
verified  by  his  affidavit,  setting  forth  the  unsoundness  of  mind 
of  the  testator,  the  undue  execution  of  the  will,  that  the  same 
was  executed  under  duress  or  was  obtained  by  fraud,  or  any 
other  Valid  objection  to  its  validity,  or  the  probate  thereof;  and 
the  executor  and  all  other  persons  beneficially  interested  there- 
in shall  be  made  defendants  thereto/'     R.  S.  1881,  sec. 2596. 

This  statute  authorizes  the  institution  of  a  suit  to  contest 
the  validity  of  a  will  at  any  time  within  three  years  after  it 
has  been  offered  for  probate,  and  requires  all  persoq^  bene- 
ficially interested  therein  to  be  made  defendants  thereto.  This 
action  was  commenced  within  the  time  limited  against  some  of 
the  $ippellees,  but  Alexander  Bi^op  and  his  children  were  not 
made  parties  until  the  amended  complaint  was  filed,  and  as 
this  was  not  done  until  after  the  time  limited,  the  question 
arises  whether  the  actionals  to  be  deemed  commenced  against 
these  parties  from  the  time  the  amended  complaint  was  filed 
or  from  the  time  the  action  was  commenced.  Grenerally  speak- 
ing, an  amendment  to  a  complaint  has  relation  to  the  time  the 
complaint  was  filed.  This,  however,  is  not  the  case  where  the 
amendment  involves  a  question  as  to  the  statute  of  limitations. 
In  such  case,  as  a  general  rule,  the  action  is  deemed  commenced 
from  the  time  the  amendment  is  made.  Lagow  v.  Neilson,  10 
Ind.  183 ;  Jones  v.  Porter ,  23  Ind.  66 ;  Hawthorn  v.  Staiej  ex 
Td.y  67  Ind.  286. 

This  is  the  rule  in  all  cases  where  several  judgments  may 
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be  rendered^  and  it  may  apply  in  some  others  that  do  not 
now  occur  to  us.  It  does  not,  howevei^  app^y  ^  *  case 
where  no  judgment  at  all  can  be  rendered  until  all  persons 
beneficially  interested,  as  in  this  case,  are  before  the  court. 
In  such  case,  the  action  must  be  deemed  commencedagainst 
all  from  the  time  it  was  originally  instituted ;  otherwise  an 
action,  commenced  within  the  statutory  period,  will  be  deemed 
barred  simply  because  all  persons  who  are  necessary  parties 
were  not  then  made  defendants.  In  such  case  the-  action  is 
saved  or  barred  as  to  all  the  parties,  and  as  the  law  fevors 
the  right  of  action,  rather  than  the  right  of  limitation,  the 
action  will  not  be  deemed  barred  as  to  any  of  them. 

This  precise  question  has  not  heretofore  arisen  in  this  State, 
but  we  find  it  decided  in  Bradford  v.  Andrews,  20  Ohio  St. 
208  (5  Am.  R.  645),  and  as  the  reasoning  of  the  court  is  quite 
satisfactory,  we  make  an  extended  extract  from  the  opinion. 
The  court  said :  "  Where  a  petition  for  such  a  contest  is  filed 
within  the  statutory  period  of  limitation,  although  only  part  of 
the  persons  intei*ested  are  made  parties  thereto,  the  right  of 
action  is  saved  as  to  all  who  are  ultimately  made  parties,  not- 
withstanding some  of  them  are  not  brought  into  the  case  until 
after  the  period  of  limitation  has  expired.  If  any  person 
interested  appears,  and  in  good  &ith  files  his  petition  for  a 
contest,  the  statutes  entitle  him  to  a  trial,  and  the  verdict  of 
a  jury,  touching  the  validity  of  the  will ;  and  that  verdict 
will  be  binding  upon  all  parties  who  may  be  before  the  court 
as  such,  at  the  time  of  its  rendition.  The  interest  of  the  parties 
is  joint  and  insepamble.  Substantially  this  is  a  proceeding 
in  rem,  and  the  court  can  not  take  jurisdiction  of  the  subject- 
matter  by  fractions.  The  will  is  indivisible,  and  the  verdict  of 
the  jury  either  establishes  it  as  a  whole,  or  wholly  sets  it  aside. 
To  save  the  right  of  action  therefore  to  one  is  necessarily 
to  i^ve  it  to  all.  The  case  belongs  to  that  class  of  actions 
where  the  law  is  compelled  either  to  hold  the  rights  of  all 
parties  in  interest  to  be  saved,  or  all  to  be  barred.  And  it 
seems  now  to  be  quite  well  settled  law,  that  the  preference 
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will  in  such  cases  be  given  to  the  right  of  action^  and  not  to 
the  right  of  limitStion.  The  right  to  sue  is  a  fiivored  right, 
and  is  guaranteed  by  constitutional  provision,  while  the 
right  of  limitation  generally  meets  with  more  or  less  disfevor/' 

This  extract,  we  think,  expresses  accurately  the  law  upon 
this  question,  and  it,  therefore,  follows  that  the  court  erred 
in  overruling  the  demurrer  to  the  eighth  paragraph  of  the 
answer. 

This  conclusion  renders  it  necessary  to  examine  the  cross 
assignment  of  errors. 

The  first  one  noticed  in  the  appellees'  brief  is  that  the 
court  erred  in  sustaining  a  demurrer  to  the  fourth  paragraph 
of  the  answer.  This  paragraph  averred  in  substance,  that 
William  J.  Floyd,  one  of  the  plaintiffs,  was  a  legatee  under 
4BUch  will,  and  that  before  the  commencement  of  the  proceed- 
ings he  had  received  from  the  executor  of  the  estate  $1,000, 
the  full  amount  of  such  legacy,  in  payment  of  the  same. 

The  reception  and  retention  of  this  money,  it  may  be  con- 
ceded, estop  such  legatee  from  contesting  the  will,  but  it 
does  not  therefore  follow  that  his  co-parties  are  likewise  pre- 
cluded. The  appellees  insist  that  since  the  plaintiffs  below 
united  in  an  application  to  set  aside  the  will,  the  cause  of 
action  must  be  deemed  joint,  and  in  order  to  enable  any  of 
them  to  succeed  all  must  be  able  to  do  so.  "We  think  other- 
wise. The  cause  of  action  was  not  joint,  nor  were  the  in- 
terests of  the  parties  joint,  but  several.  Any  one  of  them 
might  institute  the  proceeding,  though  the  others  refused  to 
join,  and  the  fact  that  one  had  estopped  himself  from  con- 
testing the  will  constituted  no  defence  to  a  contest  by  the 
others.  Nor  does  the  fact  that  one  thus  estopped  unites  with 
others  not  estopped,  prevent  them  from  contesting  the  will. 
The  proceeding  is  not  to  enforce  a  joint  claim,  nor  to  procure 
a  joint  recovery,  but  it  is  a  proceeding  in  rem,  instituted^by 
persons  having  several  interests,  in  which,  if  any  succeed,  the 
judgment  inures  to  the  benefit  of  all.  This  court,  in  Leach 
V.  Prebster,  39  Ind.  492,  in  a  similar  case,  held  that  proof  of 
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«uch  answer  constituted  no  defence.  In  that  case^  the  widow 
united  with  the  mother  of  a  decedent  in  contesting  a  will, 
and  as  the  widow  had  received  property  under  the  will,  it 
was  insisted  that  this  &ct  constituted  a  bar  to  the  action. 
The  court,  however,  held  otherwise,  saying  that  if  the  widow 
was  estopped  it  would  not  prevent  the  will  from  being  set 
tiside,  as  the  proceeding  was  also  instituted  by  the  mother, 
and  the  judgment  would  inure  to  the  benefit  of  all.  If 
proof  of  the  fact  would  constitute  ho  defence,  of  course  no 
•error  was  committed  in  sustaining  the  demurrer  to  the  answer. 

The  ninth  paragraph  of  the  answer  alleged,  in  substance, 
that  William  Bone^  one  of  the  plaintiffs,  to  whom  eighty 
acres  of  land  had  been  devised  by  the  testator,  had  sold  and 
•conveyed  the  same  before  this  proceeding  was  instituted. 
The  facts  averred  in  this  paragraph  only  tended  to  show  that 
he  alone  was  estopped  to  main^in  the  proceeding,  and,  for 
the  reasons  already  given,  the  aemurrer  to  it  was  properly 
sustained. 

.  No  different  question  was  raised  by  the  ruling  upon  the 
remaining  paragraphs  of  the  answer,  to  which  the  demurrer 
was  sustained,  and  they  need  not  be  noticed  more  particularly. 

The  appellees  insist  in  their  brief  that  the  complaint  is 
bad  because  it  appears  to  have  been  filed  more  than  three 
years  after  it  is  averred  that  the  \^11  was  admitted  to  probate. 
Since  this  objection  was  made,  it  has  been-  obviated  by  an 
amendment  of  the  record,  showing  that  the  original  complaint 
was  filed  less  than  three  years  after  the  will  is  alleged  to  have 
been  probated.  There  is,  therefore,  nothing  in  this  objec- 
tion.    This  disposes  of  the  cross  assignments  of  error. 

For  the  error  in  overruling  the  demurrer  to  the  eighth 
paragraph  of  the  answer,  the  judgment  should  be  reversed. 

Per  Curiam. — It  is  therefore  ordered  that  the  judgment 
be  reversed,  at  the  appellees'  costs,  with  instructions  to  sus- 
tain the  demurrer  to  the  eighth  paragraph  of  the  answer  and 
for  further  proceedings. 
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MoBTOAOE. — Exteruion  of  Time, — Lien, — Neither  an  extension  of  the  time 
of  payment  nor  a  change  in  the  form  of  the  indebtedness  secured  by  a 
mortgage  impairs  the  mortgage  lien. 

Trust  and  Tbustee. — Mortgage. — Invesimeni  of  Funded — Care  Required, — A 
trustee  to  invest  funds  must  seek  safe  investments,  and,  as  a  general  rule, 
a  second  mortgage  is  not  a  safe  investment 

Same. — lAens. — Priority, — Notice. — Assignor  and  Assignee. — If  a  trustee  in- 
vest trust  funds  in  a  mortgage  upon  lands  upon  which  he  personally  holda 
a  mortgage  of  older  date,  he  violates  his  duty;  and  equity  will  give 
priority  to  the  mortgage  taken  as  trustee,  against  an  assignee  of  the  first 
mortgage  with  actual  or  constructive  notice. 

Same. — A  trustee  mortgagee,  whose  mortgage  is  a  senior  lien  on  land,  caa 
not  be  deprived  of  such  lien  merely  because  he  may  have  a  right  to  make 
the  debt  out  of  a  bond  executed  by  his  predecessor  in  the  trust  by  virtue 
of  which  the  mortgage  came  to  him. 

Same. — ^A  purchaser  of  an  interest  in  lands,  burdened  with  an  equity  ip- 
favor  of  a  trust  of  which  he  has  actual  or  constructive  notice,  holds  sub- 
ject to  the  trust. 

From  the  Elkhart  Circuit  Coart. 

/•  if.  Vanfleet,  for  appellant. 

W.  L.  Storey,  J.  S.  DrQ,ke  and  F.  D.  MerrMy  for  appellee. 

Elliott,  J. — Elias  and  John  Gortner,  on  December  24th^ 
1869,  executed  a  mortgage  (recorded  September  24th,  1870,)  ta 
Joseph  H.  Defrees,  president  of  the  First  National  Bank  of 
Goshen ;  this  mortgage  was  afterwards  assigned  to  George  D. 
Copeland.  Afterwards  Copeland  became  the  administrator,, 
with  the  will  annexed,  of  the  estate  of  one  Beebe ;  the  will  of 
the  decedent  directed  that  the  money  of  the.  estate  should  be 
loaned,  and  the  interest  received  paid  to  his  widow  during  her 
life,  and  on  January  30th,  1873,  the  administrator  loaned  to  the 
Gortners  $2,000,  and  as  security  took  a  mortgage  on  the  land 
embraced  in  the  mortgage  of  which  he  was  the  owner  by  assign- 
ment, and  also  on  another  parcel.  The  appellee,  ^ary  Latta^ 
without  actual  notice,  after  maturity,  and  for  a  foil  considera- 
tion, on  September  1st,  1873,  purchased  the  mortgage  owned  by 
Copeland.     The  land  covered  by  the  mortgage  to  Copeland  aa 
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administrator,  but  not  by  that  executed  to  him  individually^ was 
exhausted  in  the  payment  of  a  prior  lien,  so  that  the  land 
covered  by  the  first  mortgage  is  the  only  remaining  security ; 
Shuey  succeeded  Copeland  as  administrator  of  Beebe's  estate, 
and  in  April,  1880,  agreed  with  the  Gortners  that  the  time  of 
payment  of  the  debt  due  the  estate  which  he  represented  should 
be  extended  for  six  months ;  the  property  here  in  controversy 
was  worth  at  the  time  the  mortgage  was  executed  $25,000,  and 
the  Gortners  were  considered  solvent,  but  in  May,  1881,  a  fire 
destroyed  the  buildings,  leaving  only  the  land,  and  diminishing 
the  value  of  the  property  to  $1,200;  Copeland's  bond  as  ad- 
ministrator was  good,  and  he  and  his  sureties  were  able  to  pay 
the  full  amount  claimed  at  the  time  he  was  discharged  from 
his  trust. 

The  fiict  that  Shuey  extended  the  time  of  the  payment  did 
not  release  the  mortgage  lien  held  by  him,  nor  did  it  take 
from  it  any  priority  of  right  which  it  may  have  possessed. 
A  change  in  the  form  of  the  indebtedness  secured  by  a  mort- 
gage does  not  impair  the  mortgage  lien.  Jones  Mortg.,  sec- 
tion 924;  McOormickv.  Digby,  8  Blackf.  99;  Dumdlv.  Ten- 
stegge,  23  Ind.  397 ;  Peoples,  etc.,  Bank  v.  Mnney,  63  Ind.  460 ; 
Bodkin  V.  Merity  86  Ind.  560.  If  the  mortgage  executed  to 
Copeland  as  administrator  was  the  prior  one,  then  no  renewal 
or  extension  of  time  could  transform  it  into  a  junior  one. 

A  mortgagee  having  a  senior  lien  on  land  can  not  be  deprived 
of  his  seniority  merely  because  he  may  have  a  right  to  make  the 
debt  out  of  a  bond  executed  by  his  predecessor  in  the  trust  by 
virtue  of  which  the  mortgage  came  to  him.  The  fiict,  if  such  it 
be,  that  Shuey  might  have  made  the  debt  off  of  Copeland  and 
his  sureties  fiirnishes  no  reason  for  declaring  that  the  order  of 
priority  in  the  two  mortgages  should  be  changed.  If  the  lien 
of  the  trust  mortgage  was  in  reality  the  paramount  one,  it  could 
not  be  affected  by  the  fact  that  Copeland  was  liable  on  his  bond 
for  breach  of  duty.  There  is  no  equity  in  this  claim,  for  it 
would  be  unjust  to  compel  mere  sureties  to  bear  the  loss,  even 
if  there  were  a  cold  legal  right  against  them,  which  is  not  so 
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olear.  We  say  that  it  is  not  clear  that  there  was  a  legal  right 
against  the  sureties,  for  the  reason  that  if  the  effect  of  the 
principaPs  act  was  to  displace  the  lien  of  his  individual  mort- 
gage in  &vor  of  the  one  executed  to  him  as  administrator^  then 
there  was  really  no  inj  ury  to  the  trust  estate.  It  is^  at  all  events, 
much  more  equitable  that  Copeland  should  bear  the  loss  than 
that  it  should  be  cast  upon  the  sureties  on  his  bond. 

Copeland  was  more  than  a  mere  administrator  exercising  bare 
statutory  powers.  He  was  a  trustee.  The  provision  in  the  will, 
directing  the  representative  of  the  decedent  to  lend  the  money 
for  the  benefit  of  the  widow,  constituted  the  administrator  the 
trustee,  and  the  widow  the  cestui  que  trust.  Coburn  v.  An- 
derson, 131  Mass.  ,513;  Marx  v.  McGlynn,  88  N.  Y.  357. 
One  who  accepts  a  trust  created  by  a  will  is  more  than  an 
administrator  under  the  law ;  he  is  in  the  strictest  sense  a 
trustee,  and  subject  /to  the  rules  governing  trustees. 

A  trustee  is  required  to  give  to  the  business  of  the  trust  his 
disinterested  zeal,  skill  and  attention,  and  is  bound  to  do  no 
act  that  will  bring  his  individual  interests  in  conflict  with 
those  of  the  cestui  que  trust.  He  must  not  allow  his  individual 
interests  to  directly  or  indirectly  influence  him  adversely,  and 
all  that  he  does  in  the  execution  of  the  trust  must  be  for  the 
promotion  of  the  interests  of  .the  beneficiary.  Investments 
of  trust  funds  must  be  made  with  a  view  to  the  good  of  the  bene- 
ficiary and  for  no  other  purpose ;  they  must  not  be  made  to 
favor  friends  nor  to  promote  individual  interests,  but  they  must 
be  made  so  iiiat  the  full  benefit  shall  go  where  the  creator  of 
the  trust  directed.  Safe  investments  must  be  sought,  and  the 
general  rule  is  that  a  mortgage  on  real  estate  encumbered  by 
prior  liens  is  not  a  safe  investment.  In  3Iills  v.  Hqfman;26 
Hun,  594,  it  was  said :  "  From  our  examination  of  the  au- 
thorities and  the  cases  referred  to,  we  have  come  to  the  con- 
clusion that  as  a  general  rule  it  is  the  duty  of  trustees  to  in- 
vest funds  held  by  them,  in  government  or  State  securities,  or 
in  bonds  and  mortgages  on  unincumbered  real  estate.^'  It  is 
said  in  WhUney  v.  Martine,  88  N.  Y.  535,  that  the  right  of 
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an  agent  to  advance  money  on  a  security  not  of  the  first-class 
may  well  be  questioned^  and  that  a  second  mortgage  is  not  a 
first-class  investment.  In  Gilmore  v.  Tuttle,  ^  N.  J.  Eq. 
611,  the  general  doctrine  that  investments  in  second  mort- 
gages are  not  proper  ones  is  recognized,  and  tHi  trustee  was 
held  liable  for  loss  resulting  from  such  an  investment.  That 
case  is  a  strong  one,  for  the  deed  of  trust  contained  a  provi- 
sion that  the  trustee  should  only  be  liable  for  his  '^  own  wil- 
ful and  intentional  breaches  of  the  trust."  In  Norris  v.  Wright^ 
14  Beavan^  291^  the  Master  of  the  Bolls  said :  ^^  I  beg,  however^ 
that  it  may  not  be  understood  that  I  sanction  the  propriety 
of  trustees  lending  money  on  a  second  mortgage,  when  they 
do  not  get  thel^al  estate."  It  was  said  in  Thomson  v.  Ohris- 
Ucy  1  Macqueen  Ap{).  Cas.  236,  by  the  Lord  Chancellor: 
^^This  money  was  secured  by  what  we  should  call  a  second 
mortgage  upon  the  property,  and  a  gentleman  named  Alison 
joined  in  a  bond  with  seisin  as  security  for  the  amount  which 
was  so  advanced.  That  this  would  have  been  an  improper 
security  by  the  law  of  England  is  beyond  all  question."  There 
is  good  reason  for  this  rule.  If  trustees  were  permitted  to 
take  second  mortgages^  the  trust  fund  would  often  be  lost  be- 
cause of  the  inability  to  redeem  from  the  prior  encumbrance. , 
Take  a  case  like  this,  where  the  whole  fund  is  loaned  on  a 
second  mortgage,  and  loss  is  almost  certain  to  follow,  for  the 
trust  estate  has  nothing  with  which  to  redeem.  It  is  only  nec- 
essary for  us  to  ddbide  that  the  general  rule  is  that  trustees 
should  not  take  second  mortgages ;  it  is  not  necessary  to  de- 
clare that  this  is  an  invariable  rule.  It  may  be  that  the  rule 
should  not  be  held  to  be  applicable  to  every  case,  and  we  do 
not  so  adjudge,  but  we  do  adjudge  that  it  does  apply  where 
the  trustee  himself  holds  the  prior  mortgage.  To  permit  him 
to  take  a  second  mortgage  to  secure  trust  funds  would  be  to 
allow  him  to  place  himself  in  a  position  hostile  to  his  bene- 
ficiary ;  for,  if  he  demanded  the  whole  property  on  the  prior 
lien,  he  would  be  in  the  position  of  forcing  the  beneficiary 
either  to  redeem  or  lose  the  property ;  if  he  elected  as  trustee 


140  SUPREME  COURT  OP  INDIANA, 

Brehm  v.  The  Btate. 

to  redeem^  it  would  enable  him  to  use  trust  funds  in  payment 
of  his  own  demands.  It  is  easy  to  see  that  such  a  practice 
would  resultin  wrong  and  injustice,  and  full  as  easy  to  see 
that  it  is  opposed  to  settled  principles  of  equity  jurisprudence. 

It  was  th  Auty  of  the  trustee  to  take  a  first  mortgage,  and 
'^  equity  considers  that  as  done  which  ought  to  have  been 
done."  We  hold,  in  the  interest  of  equity  and  justice,  that  we 
must  consider  Copeland  to  have  done  that  which  it  was  his  duty 
to  do,  and  this  carries  us  to  the  conclusion  that  the  mortgage 
taken  by  him  in  his  trust  capacity  constitutes  the  prior  lien. 

A  purchaser  of  an  interest  in  land  burdened  with  an  equity 
in  &yor  of  a  trust,  of  which  he  has  actual  or  constructive 
notice,  holds  siibject  to  the  trust;  and  in  this  case  the  appel- 
lee's assignor  had  all  the  knowledge  that  one  could  possibly 
acquire.  This  weakness  of  the  assignor's  title  affects  the  as- 
signee, for  she  bought  a  note  and  mortgage  long  past  due.  If 
she  had  bought  commercial  paper  before  maturity,  a  different 
question  would  have  faced  us. 

Judgment  reversed. 


^*- 


No.  10,702. 

Brehm  V.  The  State. 

Biix  OP  Exceptions. — Evidence. — Record.—Shori-Hqnd  Beporter, — A  bill  of 
exceptions  did  not  purport  to  contain  the  evidence,  but  recited  that  the 
court  below  had  ordered  that  the  evidence  taken  by  the  reporter  be  made 
part  of  the  record,  ^'  and  the  clerk  of  this  court  is  ordered  in  any  transcript 
that  may  be  made  for  the  Supreme  Court  to  incorporate  the  annexed 
report  of  such  evidence ;  "  this  was  followed  ty  what  purported  to  be  a 
report  of  the  evidence  certified  by  the  reporter  and  verified  by  his  oath. 

Hdd,  that  the  evidence  was  not,  under  the  statute,  R.  S.  1881,  section  1405, 
before  the  Supreme  Court. 

From  the  Hamilton  Circuit  Court. 
F.  M.  TrisBol  and  G,  D.  Pottery  for  appellant. 
F.  T.  Hordy  Attorney  General,  W,  A.  KiUinger  and  W.  J?. 
Hardy  for  the  State. 
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NiBLACK,  C.  J. — Brehm,  the  appellant,  was  indicted  and 
afterwards,  on  the  23d  day  of  November,  1882,  tried  and  con- 
victed for  selling  intoxicating  liquor  to  one  William  H?  Nel- 
son in  a  less  quantity  than  a  quart. 

The  only  question  made  here  is  upon  the  alleged  insuffi- 
ciency of  the  evidence  to  sustain  the  finding  of  the  circuit 
court.  Objection  is  made  that  the  evidence  is  not  properly  in 
the  record. 

What  purports  to  be  the  bill,  and  the  only  bill,  of  excep- 
tions in  the  cause,  was  filed  the  day  after  the  trial  and  is  as 
follows : 

"  Be  it  remembered  that  upon  the  trial  of  the  above  enti- 
tled cause,  after  the  evidence  had  been  heard,  the  defendant 
moved  the  court  for  a  new  trial,  which  motion  the  court  over- 
ruled, to  which  ruling  the  defendant  at  the  time  excepted,  and 
prayed  an  appeal  to  the  Supreme  Court  of  the  State  of  In- 
diana, which  was  granted,  and  the  evidence  not  appearing  of 
record  in  said  cause,  it  is  now  ordered  that  the  defendant's 
bill  of  exceptions  be  made  part  hereof,  and  that  the  evidence 
taken  by  the  reporter  be  also  made  part  hereof,  and  the  clerk 
of  this  court  is  ordered  in  any  transcript  that  may  be  made 
for  the  Supreme  Court  to  incorporate  the  annexed  report)  of 
the  evidence  in  such  transcript.  Dated,  signed  and  filed  this 
24th  day  of  November,  1882."  To  this  the  name  of  the  judge 
who  tried  the  cause  is  attached. 

Then  follows  in  the  transcript  what  is  claimed  to  be  a  ver- 
batim report  of  the  testimony  of  the  prosecuting  witness,  and 
of  several  other  witnesses,  introduced  at  the  trial  by  the  State. 
To  that  is  attached  the  certificate  of  Ira  A.  Kilbourne,  styling 
himself  official  law-reporter  for  the  Hamilton  Circuit  Court, 
and  verified  with  his  oath,  certifying  that  the  matter  contained 
in  the  report  is  a  full,  true  and  complete  transcript  of  all  the 
evidence  given  in  the  cause. 

The  transcript  then  closes  with  the  certificate  of  the  clerk 
of  the  Hamilton  Circuit  Court,  declaring  what  precedes  to  be 
a  full  true  and  complete  copy  of  the  papers  and  entries  in  the 
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cause,  "  together  with  the  long-hand  manuscript  of  the  evi- 
dence taken  by  the  reporter  in  said  cause." 

There  is  nothing  in  the  transcript  showing  that  Kilbourne 
was  either  appointed  or  sworn  as  a  short-hand  reporter  in  the 
cause,  but  as  ^o  that  no  question  is  now  made. 

There  is  no  provision  in  any  of  the  sections  of  the  statute 
relating  to  the  appointment  and  duties  of  a  short-hand  re* 
porter,  which  dispenses  with  bills  of  exceptions  as  a  means  of 
bringing  the  evidence  before  this  court  upon  an  ordinary 
appeal. 

The  only  change  to  which  our  attention  has  been  directed^ 
in  that  respect,  is  that  when  a  long-hand  manuscript  of  the 
evidence  shall  be  made  by  the  reporter  from  his  notes  and  filed 
with  the  dark,  and  shall  have  been  incorporated  in  a  bill  of 
exceptions,  the  clerk  shall,  if  requested,  certify  the  original 
manuscript  to  this  court  as  a  part  of  the  bill  of  exceptions  in- 
stead of  a  transcript  of  the  evidence  as  in  cases  in  which  the 
evidence  has  been  otherwise  written  out  and  embodied  in  a 
bill  of  exceptions.     B.  S.  1881,  section  1405,  etsequitur. 

In  the  case  before  us,  the  document  called  the  bill  of  excep- 
tions did  not  incorporate  into  it  the  manuscript  report  assum- 
ing to  contain  the  evidence  given  at  the  trial.  This  document 
constituted  what  we  construe  to  be  an  effort  to  make  the  man- 
uscript made  by  Kilbourne  a  part  of  the  record  without  in- 
cluding it  within,  or  making  it  in  some  recognized  way  apart 
of,  a  bill  of  exceptions.  This  effort  was  ineffectual,  because 
not  authorized  by  any  statute  or  sanctioned  by  any  rule  of 
practice  in  the  courts  of  this  State.  Irwin  v.  Smith,  72  Ind. 
482 ;  WiUiatM  v.  Pendleton,  etc.,  T.  P.  Co.,  76  Ind.  87 ;  Stoui 
V.  StoiU,  77  Ind.  537 ;  Davis  v.  Liberty,  etc,.  Gravel  Road  Cb.^ 
84  Ind.  36 ;  HUl  v.  Hagaman,  84  Ind.  287. 

The  evidence  not  having  been  properly  brought  into  the 
^  record,  we  can  not  consider  any  question  made  upon  its  suf- 
ficiency to  sustain  the  finding. 

The  judgment  is  affirmed,  with  costs. 
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No.  10,018. 

NoRRis  V.  Casel. 

AsBATTLT  AND  Battert. — DafMLges. — Form  (^  Complaint. — For  form  of  com- 
plaint to  recover  damages  for  assault  and  battery,  held  good  as  well  at 
common  law  as  under  the  code,  see  opinion. 

Same. — ConbHbutory  Negli^enee. — The  doctrine  of  contributory  negligence 
does  not  apply  to  a  wrong  wilfully  committed. 

Same. — Answer, — Son  AssauU  Dememe, — Evidence, — In  a  civil  suit  for  as- 
sault and  battery,  son  ossomU  demesne  must  be  specially  pleaded ;  and  with- 
out such  plea  the  evidence  in  justification  is  not  to  be  considered,  though 
admitted  without  objection,  and  in  such  case  instructions,  however  er- 
roneous, as  to  what  would  establish  the  justification,  are  not  available^ 
error  on  behalf  of  the  defendant. 

Instbuctions. — Error  not  AvailaJlde. — D^eds  Oured. — Where  it  appears  af- 
firmatively that  the  verdict  was  right  on  the  merits,  an  erroneous  in- 
struction will  not  reverse  the  judgment.    B.  S.  1881, section  658. 

From  the  Superior  Court  of  Vigo  county. 

N.  O.  Buffy  D.  T.  Morgan^  B.  F.  Davis  and* FwhnePy 

for  appellant. 

Hammond,  J. — Action  by  appellee  against  appellant  to 
recover  damages  for  an  assault  and  battery.  Answer,  the  gen- 
eral denial;  trial  by  jury;  verdict  for  appellee  for  $125;  ap- 
pellant's motion  for  a  new  trial  overruled ;  exceptions ;  judg- 
ment on  verdict,  and  appeal  to  this  court. 

The  first  error  assigned  is,  "  that  appellee's  complaint  does 
not  state  facts  sufficient  to  constitute  any  good  or  sufficient 
cause  of  action." 

The  complaint,  omitting  the  title,  etc.,  was  as  follows : 

"The  plaintiff  complains  of  the  defendant,  and  says,  that 
on  or  about  the  11th  day  of  June,  A.  D.  1881,  the  defend- 
ant with  force  and  arms  assaulted  the  plaintiff,  and  with  great 
force  and  violence  struck  the  plaintiff  with  rocks,  sticks,  brick- 
bats and  other  missiles,  and  beat,  bruised,  wounded  and  ill- 
treated  him,  and  other  wrongs  to  him  then  and  there  did,  by 
means  of  which  said  premises  the  plaintiff  was  greatly  hurt^ 
bruised  and  wounded,  and  became  and  was  sick,  sore  and  dis- 
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ordered^  and  was  permaDently  disabled  and  injured,  and  so 
remains  and  continues;,  so  much  so  that  his  life  is  despaired 
of;  whereby  he  was  and  is  hindered  and  prevented  from 
transacting  any  business^  and  has  been  obliged  to  lay  out  and 
expend  a  large  sum  of  money^  to  wit,  the  sum  of  $200,  in  and 
about  endeavoring  to  cure  and  heal  himself  of  his  aforesaid 
wounds,  sickness,  etc.,  whereby  he  is  damaged  to  the  amount 
of  $5,000,  for  which  he  demands  judgment/^ 

It  is  urged  that  the  complaint  is  insufficient,  for  &iling  to 
allege  that  the  injuries  complained  of  were  wrongfully  in- 
flicted, or  that  they  were  not  the  result  of  the  wrongful  acts 
of  the  appellee.  The  complaint  would  have  been  good  at 
common  law.  2  Chitty  Plead.  612.  It  was  good  under  the 
statute  in  force  when  this  case  was  commenced  and  tried. 
Form  No.  16,  2  R.  S.  1876,  p.  360.  The  doctrine  of  con- 
tributory negligence  does  not  apply  to  a  wrong  wilfully  com- 
mitted, as  an  assault  and  battery.  Steinmeiz  v.  Kdly^  72  Ind. 
442  (37  Am.  R.  170).  The  objections  to  the  complaint  are 
not  well  taken. 

The  appellant  has  also  assigned  for  error  the  overruling  of 
his  motion  for  a  new  trial.  The  grounds  of  this  motion  were 
that  the  verdict  was  not  sustained  by  sufficient  evidence,  and 
error  of  the  court  in  giving  instruction  No.  7,  on  its  own  mo- 
tion, and  instruction  No.  2,  at  the  request  of  appellee,  and  in 
its  modifications  of  instructions  Nos.  1  and  2,  requested  by  the 
appellant. 

The  evidence,  we  think^  was  sufficient  to  sustain  the 
verdict. 

Instruction  No.  7,  complained  of,  was  as  follows : 

"  If  the  defendant,  Norris,  for  the  purpose  of  getting  an 
excuse  and  opportunity  to  assault  and  beat  the  plain tifi*,  pro- 
voked the  plaintifi^  by  mere  words,  however  gross  and  abusive, 
this  would  not  justify  the  plaintiff  in  committing  an  assault 
upon  the  defendant ;  but  if  the  plaintiff,  under  such  circum- 
stances, assaulted  the  defendant,  the  defendant  can  not  justify 
himself  for  repelling  this  assault  by  violence  on  the  plain- 
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tiff^  if  he  in  the  first  instance  brought  on  the  quarrel^  that  he 
might  have  an  opportunity  and  excuse  for  beating  the  plaintiff." 

The  above  instruction  contains  an  erroneous  proposition  of 
law.  The  first  part  of  the  charge  that  a  provocation  by  mere 
words,  however  gross  and  abusive,  can  not  justify  an  assault, 
is  correct ;  but  when  the  charge,  as  in  the  latter  part  of  it, 
goes  further  and  announces  the  law  to  be  that  if  the  person, 
provoked  by  insulting  words,  assaults  the  person  who  uses 
them,  the  latter  may  not  repel  the  assault,  a  manifest  error  is 
fallen  into;  If,  as  is  correctly  stated,  provoking  words,  merely, 
do  not  justify  an  assault,  a  person  who  makes  such  words  a 
pretext  for  committing  an  assault,  commits  thereby  not  only 
a  mere  wrong  but  a  crime.  The  person  so  assaulted  is  not  de- 
prived of  the  right  of  reasonable  self-defence,  even  though  he 
used  the  iivsulting  language  to  provoke  the  assault  against 
which  he  defends  himself.  Whatever  may  have  been  his  pur- 
pose in  using  the  abusive  language,  it  can  not  be  made  an  excuse 
for  the  assault.  The  assault,  though  thus  provoked,  is  un- 
lawful, and  whoever  is  unlawfully  assaulted  may  use  such  force 
as  is  reasonably  necessary  to  protect  himself  from  harm. 

But  we  are  to  consider  whether,  under  the  issue  of  the 
case,  the  appellant  was  harmed  by  the  erroneous  instruction. 
He  answered  the  appellee's  complaint  by  the  general  denial. 
There  was  no  plea  of  justification,  nor  Any  agreement,  dis- 
closed by  the  record,  that  evidence  in  justification  might  be 
considered  under  the  general  issue.  The  defence  of  son  as- 
savU  demeaney  both  at  common  law  and  under  the  code,  must 
be  specially  pleaded.  "But  battery  is,  in  some  cases,  justifi- 
able or  lawful ;  as  where  one  who  hath  authority,  a  parent  or 
master,  gives  moderate  correction  to  his  child,  his  scholar,  or 
his  apprentice.  So,  also,  on  the  principle  of  self-defence ;  for 
if  one  strikes  me  first,  or  even  only  assaults  me,  I  may  strike 
in  my  own  defence,  and,  if  sued  for  it,  may  plead  son  assault 
demesne,  or  that  it  was  the  plaintiff's  own  original  assault 
that  occasioned  it."  And  again:  ^^ K  judifioaJHon  is  likewise 
Vol.  90.— 10 
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a  special  plea  in  bar ;  as  in  actions  of  assault  and  battery^ 
8on  assault  demeaney  that  it  was  the  plaintiff's  own  original 
assault/'  3  Blackstone  Com.^  pp.  120  and  306.  Mr. 
Chitty  in  his  Pleadings  vol.  1^  p.  535,  says  this  defence  must 
be  specially  pleaded.  This  common  law  principle  of  prac- 
tice and  pleading  is  made  emphatic  by  the  code.  *'  All  de- 
fenceS;  except  the  mere  denial  of  the  facts  alleged  by  the 
plaintiff;  shall  be  pleaded  specially."  Section  66  of  code  of 
1852,  and  356  of  K.  S.  of  1881.  Under  the  issue  made  by 
the  general  denial,  the  appellant  could  not  defeat  the  appellee's 
cause  of  action  on  the  ground  of  self-defenoe.  The  above 
instruction,  therefore,  which  the  court  gave  upon  the  subject 
of  self-defence,  though  erroneous,  .was  harmless,  for  it  would 
not  have  been  permitted,  under  the  issue  of  the  case,  to 
benefit  the  appellant,  had  it  been  correct. 

Instruction  No.  2,  given  the  jury  at  the  request  of  the  ap- 
pellee, was  substantially  the  same  as  No.  7,  given  as  above^ 
and,  for  the  foregoing  reasons,  was  harmless. 

Instructions  numbered  1  and  2,  requested  by  the  appellant 
and  modified  and  given  by  the  court,  also  relate  to  the  doc- 
trine of  self-defence,  which,  under  the  issue,  was  not  in  the 
case,  and  which,  though  erroneously  permitted  to  be  consid- 
ered by  the  jury  under  the  instructions,  were,  to  some  extent, 
in  the  appellant's  favor,  and  he  may  not  complain,  though 
the  instructions  did  not  correctly  place  before  the  jury  the 
law  relating  to  the  right  of  self-defence.  Besides,  the  evi- 
dence fails  to  show  that  the  appellant  was  acting  in  self-de* 
fence.  He  sought  a  quarrel  with  the  appellee  and  applied 
to  him  opprobrious  epithets,  and  when  the  appellee  retorted 
in  language  somewhat  excusable  under  the  circumstances,  he 
cast  a  brick-bat  at  the  appellee,  striking  him  on  the  head  and 
producing  a  serious  injury.  It  is  true  there  is  some  evidence 
tending  to  show  that  appellee,  when  assailed  with  the  appel- 
lant's insulting  words,  drew  a  revolver,  and  threatened  to 
use  it,  but  the  weight  of  evidence  is  against  this,  showing 
quite  conclusively  that  the  appellee's  revolver  was  at  the  time 
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at  a  hojise  some  distance  away^  and  that  he  had  at  the  time  no 
revolver  with  him.  The  case  was  fitirly  tried  on  its  merits. 
It  is  expressly  provided  by  statute  that  the  judgment  shall  not 
"  be  stayed  or  reversed,  in  whole  or  in  part,  *  *  *  where 
it  shall  appear  to  the  court  that  the  merits  of  the  cause  have 
been  &irly  tried  and  determined  in  the  court  below.''  Sec- 
tion 658,  B.  S.  1881.  And  where  a  cause  has  been  &irly 
tried  on  its  merits  and  a  proper  result  reached  in  the  court 
below,  the  judgment  will  not  be  reversed  on  account  of  error 
in  an  instruction.     Cassady  v.  Magher,  85  Ind.  228. 

There  is  no  error  in  the  record  of  which  the  appellant  may 
complain.  * 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 

On  Petition  fob  a  Beheabino. 

• 

Hammond,  J. — Tlie  appellant's  counsel  insist  that  theques- 
tion  of  self-defence  was  properly  in  this  case  as  evidence  re- 
lating thereto  was  admitted  without  objection.  But  though 
evidence  be  admitted  without  objection  as  to  an  issue  outside 
of  the  pleadings,  it  can  not  be  considered  by  the  court  or  jury, 
except  in  a  case  where  the  record  shows  an  agreement  that  all 
matters  of  defence  may  be  heard  under  the  general  issue. 
Fetrow  v.  Wiseman,  40  Ind.  148,  157.  There  was  no  such 
agreement  in  this  case.  The  instructions  of  the  court  must 
be  applicable  to  the  issues  as  well  as  to  the  evidence.  1  Works 
Pr.,  section  787. 

In  this  case  the  court  went  outside  of  the  issueSi  and  in- 
structed the  jury  upon  the  question  of  self-defence. 

While  the  instruction  was  erroneous,  it  did  the  appellant 
no  harm ;  it  was  rather  in  his  favor,  for  it,  to  some  extent, 
gave  him  the  benefit  of  a  defence  to  which  he  was  not  entitled 
under  the  issues. 

Petition  for  a  rehearing  overruled. 
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PANY. 

Practice. — Harmless  Error, — A  refusal  to  strike  out  part  of  a  pleading  is 
not  available  error. 

Bond. — Breaches  of. — heading, — Pra/elice, — In  a  suit  upon  a  bond  with  con- 
ditions, several  separate  breaches  maj  be  assigned  in  a  single  paragraph 
of  complaint,  and  demurrers  may  be  addressed  to  single  breaches. 

Same. — Contiructwn, — PrindpoL  and  Surety. — Notice. — A  bond  with  sureties, 
to  secure  the  fidelity  of  an  agent,  stipulated  that  it  should  continue  in 
force  till  terminated  by  notice  in  writing,  signed  by  all  the  obligors. 
Such  notice  signed  by  one  of  th^  sureties  was  given. 

HeJdy  that  the  notice  did  not  terminate  the  liability  of  any  of  the  obligors. 

Same. — Bwid  of  Agent, — Evidence, — Where  a  bond  is  executed  to  secure  the 
performance  of  duty  as  agent  in  a  specified  business,  and  to  secure  from 
him  a  due  accounting  for  all  money  received  in  such  business,  it  is  nec- 
essary for  the  obligee  in  a  suit  on  the  bond  to  show  by  evidence  a  breach 
of  duty  in  the  business  designated  in  the  bond  or  a  failure  to  account 
for  money  received  in  the  course  of  such  business. 

From  the  Monroe  Circuit  Court. 

W.  H.  MaHiUy  8.  D.  'LuckeU,  O.  W.  Friedley,  E.  D.  Pearson 
and  N.  Oooke,  for  appellants. 

Jf.  F.  DunUy  G.  G.  Dunn,  G.  Carter  and  /.  N.  Binford,  for 
appellee. 

Elliott,  J. — Appellee's  complaint  is  founded  on  a  bond 
executed  by  McFall  and  Allen  as  principals,  and  the  other 
appellants  as  sureties. 

A  motion  was  made  by  appellants  to  strike  out  part  of  the 
complaint,  and  the  ruling  denying  it  is  assigned  for  error.  It 
is  well  settled  that  an  error  in  overruling  a  motion  to  strike 
out  part  of  a  pleading  will  not  warrant  a  reversal. 

A  complaint  on  a  bond  may  assign  several  breaches  in  one 
paragraph.  In  such  a  case,  there  is  only  one  cause  of  action, 
and  that  is  the  bond  upon  which  the  pleading  is  based.  There 
was,  therefore,  no  error  in  overruling  the  motion  to  compel 
the  appellee  to  separate  the  complaint  into  paragraphs. 

The  complaint  is  certainly  good  on  demurrer,  for  it  entitles 
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the  plaintiff  to  some  relief,  and  a  complaint  which  does  this 
can  not  be  overthrown  by  a  demurrer. 

Where  several  breaches  are  assigned,  and  they  are  distinct 
and  independent,  demurrers  may  be  addressed  to  each  breach. 
The  general  rule  is  that  parts  of  a  paragraph  can  not  be  de- 
murred to,  but  our  cases  recognize  as  exceptions  to  this  rule 
cases  where  there  are  separate  and  distinct  assignments  of 
breaches.  Oolbum  v.  State^  ex  rd,,  47  Ind.  310;  Biehardaon 
V.  State,  ex  rel.,  55  Ind.  381.  If,  however,  there  is  one  good 
assignment  of  breach,  and  the  demurrer  is  addressed  to  the 
entire  complaint,  it  should  be  overruled. 

The  bond  in  suit  provides,  among  other  things,  that  **  It 
shall  continue  in  force  until  terminated  by  the  obligors  by 
notice  in  writing,  and  that  '^  no  notice  shall  have  the  effect  of 
terminating  the  bond  unless  it  be  in  writing,  signed  by  the 
parties  giving  the  same  and  actually  delivered  to  the  company 
at  Indianapolis,  Indiana.  Notice  was  given  by  Heitzer,  one 
of  the  sureties,  in  his  own  behalf,  and  this  notice  is  relied  on 
in  his  separate  answer  as  releasing  him,  and  in  the  joint  an- 
swer of  the  sureties  as  releasing  all  of  them. 

It  is  plain  from  the  context  that  the  provision  concerning 
the  termination  of  the  bond  by  notice  refers  to  the  sureties, 
and  not  to  the  principals,  and  we  have  no  difficulty  in  decid- 
ing that  it  is  only  the  former  who  are  entitled  to  terminate 
the  contract  by  the  notice  provided  for  in  the  instrument. 

There  are  three  questions  discussed.  Does  the  notice  re- 
lease Heitzer  alone?  Does  it  release  all  of  the  sureties? 
Does  it  release  any  of  them  ?  If  the  letter  of  the  writing 
is  followed,  it  is  clear  that  the  notice,  to  be  effective,  must  be 
on  behalf  of  all  the  sureties,  for  plural  and  not  singular 
terms  are  used.  By  keeping  to  the  letter  of  the  contract,  no 
•violence  is  done  to  the  intention  of  the  parties.  It  would 
be  unjust  to  permit  one  of  the  sureties  to  escape  by  giving  a 
notice  in  which  his  co-sureties  did  not  join,  for  it  would 
leave  unshared  the  burden  which  at  the  outset  was  common 
to  all.    Nor  would  it  be  just  to  the  obligee  in  such  a  case  as 
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this  to  require  him  to  act  upon  the  notice  given  by  one  alone 
of  several  sureties,  for,  by  the  terms  of  his  contract,  he  has  a 
right  to  expect  unity  of  action  on  the  part  of  the  sureties. 
Whether  a  surety  might  secure  a  release  in  some  other 
method  than  that  provided  by  the  contract,  is  a  question  not 
before  us,  and  upon  which  we  intimate  no  opinion.  Our 
conclusion  is  that  notice  given  by  Heitzer  did  not  release  the 
sureties,  nor  any  one  of  them. 

The  evidence  entirely  fails  to  show  that  the  indebtedness 
of  the  principals  proved  was  covered  by  the  bond.  Where 
a  bond  is  executed  to  secure  the  performance  of  duty  as  agent 
in  a  specified  business,  and  to  secure  from  him  a  due  account- 
ing for  all  money  received  in  a  designated  business,  it  is  in- 
cumbent on  the  obligee  who  sues  on  the  bond  to  show  a 
breach  of  duty  in  the  business  designated  in  the  bond,  or  a 
&ilure  to  account  for  money  received  in  the  course  of  such 
business.  In  the  present  case,  the  evidence  shows  an  indebt- 
edness from  the  principal  obligors,  but  it  does  not  show  that 
it  was  incurred  iii  the  business  designated  in  the  bond. 

Judgment  reversed. 
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157  ^^  Kabbas  CoBFiJS.— Sufficiency  of  PetUion.'—(^^  — Assignmml  of  Error, 

"^gA  — An  application  for  a  writ  of  habeas  eorpw  is  not  a  civil  action,  and, 

169       ^^  therefore,  an  assignment  of  error,  that  the  petition  for  the  writ  does  not 

state  facts  sufficient  to  constitute  a  cause  of  action,  does  not  call  in  ques- 
tion the  sufficiency  of  such  petition. 
Same. — Motion  to  Qmsk, — Anawer  or  Return. — Exception, —  Demurrer* — ^The 
sufficiency  of  the  petition  is  questioned,  not  hy  a  demurrer  for  the  want 
of  facts,  hut  bj  a  motion  to  quash  the  writ;  nor  can  the  sufficiency  of 
the  answer  or  return  to  the  writ  be  questioned  by  a  demurrer,  but  only 
by  an  exception. 
Same. — Parent  and  ChUd, — ^Where,  however,  the  petition  of  a  father  shows 
that  be  is  deprived  of  the  custody  of  the  person  of  his  legitimate  child^ 
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of  the  tender  age  of  eleven  years,  by  the  acts  of  the  defendant,  in  what- 
ever form  the  question  is  presented,  the  petition  is  sufficient. 

Samb.— J^tictfce. — Summary  Proceeding, — Hearing. — Under  section  1118,  R. 
S.  1881,  a  proceeding  by  habeas  corpus  is  to  be  heard  and  determined  in  a 
summary  way,  and  neither  the  court  nor  judge  can  be  required,  as  in  a 
civil  action,  to  make  a  special  finding  of  the  facts  or  state  conclusions  of 
law  thereon. 

Same. — Father  and  Child, — Custody  of  InfarU, — The  general  rule  is  that  the 
father  of  a  legitimate  infant  child  is  entitled  to  the  possession  and  con- 
trol of  the  child's  person,  as  against  any  other  claimant,  and  under  sec- 
tion 2518,  K  S.  1881,  this  is  the  statutory  rule  in  this  State. 

^AME. — Judgment  for  Costs, — Error, — Supreme  Court. — There  is  no  error  in 
adjudging  costs  against  the  unsuccessful  party  in  a  haJbeas  corpus  proceed 
ing,  and  certainly  none,  where  the  judgment  for  costs  is  complained  ot 
for  the  first  time  in  the  Supreme  Court. 

From  the  Carroll  Circuit  Court. 

JB.  G.  Pollard  and  F.  P.  Henchj  for  appellant. 
J.  Applegate  and  C.,B.  Pollard,  for  appellee. 

HowK,  J. — The  appellee  filed  his  petition  in  this  cause, 
wherein  he  represented  to  the  court  below,  in  substance,  that 
he  was  the  father  of  Theresa  Margowski,  a  girl  about  eleven 
years  of  age ;  that  the  appellant  had  the  custody  of  such 
child,  and  refused  to  surrender  her  to  the  appellee,  though 
oil€n  requested  so  to  do ;  that  the  mother  of  said  Theresa 
lived  and  died  a  devout  Catholic ;  that  the  appellee  was  a 
member  of  the  Catholic  church,  as  were  also  the  brothers  and 
sisters  of  said  Theresa  and  the  appellee's  then  wife ;  that  all 
the  blood  relatives  of  said  Theresa  were  anxious  that  she 
should  be  reared  and  instructed  in  the  fai£h  of  her  &ther ; 
that  it  was  especially  a  matter  of  conscience  and  of  the  most 
solemn  duty  to  the  appellee  to  see  that  his  children  be  so 
reared ;  that  his  said  daughter  had  then  arrived  at  that  age 
when  it  was  indispensable  to  her  eternal  wel&re  and  to  that 
5>f  the  appellee  that  she  should  receive  from  the  Catholic 
•church  proper  religious  instruction  to  prepare  her  to  take  her 
first  important  step  in  her  religious  life,  to  wit,  her  first  com- 
munion ;  that  the  appellant  had  no  regard  for  the  fidth  of 
the  Catholic  church,  and  was  suffering  said  Theresa  to  grow 
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up  irreligious  and  without  the  influence  of  the  church ;  that 
the  appellant  was  a  widower ;  that  the  appellee  had  a  wife 
and  a  home^  and  was  anxious  to  have  the  custody  of  his 
daughter  restored  to  him^  that  she  might  form  and  retain  the 
natural  attachment  for  him  due  from  a  daughter  to  her  &ther^ 
and  also  those  fraternal  relations  which  should  subsist  be- 
tween brothers  and  sisters.;  that  appellee  was  able  comfort- 
ably to  maintain  his  said  daughter,  and  to  afibrd  her  all  the 
advantages  of  secular  education  which  she  then  enjoyed,  and 
to  afford  her  immeasurably  greater  advantages  for  receiving 
a  proper  religious  training,  all  of  which  he  was  not  only 
willing  but  anxious  to  do ;  and  that  the  appellant,  without 
right,  unlawfully  withheld jthe  custody  of  said  Theresa  from 
appellee ;  wherefore  the  appellee  prayed  an  inquiry  into  the 
truthfulness  of  the  matters  alleged,  and  that,  upon  such  hear- 
ing, the  custody  of  such  child  be  withdrawn  from  appellant, 
and  that  she  be  remanded  to  the  custody  of  the  appellee. 

This  petition  was  duly  verified  by  the  oath  of  appellee, 
and  thereon  a  writ  of  habeas  corpus  was  issued  directed  to 
the  appellant,  to  which  he  made  a  written  return  or  answer* 
Upon  the  hearing  had,  the  court  found  that  the  matters  and 
things  set  forth  in  the  petition  were  true ;  that  the  appellee 
was  the  father  of  Theresa  Margowski  and  entitled  to  the  cus- 
tody of  her  person ;  that  the  appellant  did  then,  and  at  the 
commencement  of  this  cause,  unlawfully  have  the  custody  of 
the  person  of  said  Theresa,  and  unlawfully  restrained  h^  of 
her  liberty,  and  unlawfully  deprived  the  appellee  of  the  cus- 
tody  of  her  person.  Thereupon  the  court  adjudged  and  de- 
creed that  the  person  of  Theresa  Margowski  be  restored  to 
her  father,  the  appellee,  and  that  he  have  the  care  and  cus- 
tody of  her  person,  and  that  the  appellant  surrender  to  ap- 
pellee the  person  and  custody  of  the  said  Theresa,  etc.  Ap- 
pellant's motion  for  a  new  trial  having  been  overruled,  and 
his  exception  saved,  he  has  appealed  from  the  judgment  below 
to  this  court. 
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He  has  here  assigned  the  following  er^rors : 

'^  1st.  The  petition  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action ; 

"2d.  The  court  erred  in  overruling  appellant's  motion  for 
a  new  trial ; 

"3d.  The  court  erred  in  overruling  the  appellant's  motion 
for  a  special  finding  of  the  fiicts,  and  the  conclusions  of  law 
thereon;  and, 

"4th.  The  court  erred  in  rendering  judgment  for  costs 
against  the  appellant." 

An  application  for,  a  writ  of  habeas  corpus  is  not  a  civil 
action.  Baker  y.  Gordon^  23  Ind.  204.  It  might  well  be 
doubted,  therefore,  whether  the  sufficiency  of  the  petition  or 
complaint  for  the  writ  could  be  tested  by  a  demurrer  thereto, 
for  the  want  of  facts.  The  party  to  whom  the  writ  is  di- 
rected makes  his  return  or  answer,  not  to  the  petition  or 
complaint,  but  to  the  writ  itself.  The  sufficiency  of  the  writ 
may  be  tested  before  making  a  return  or  answer  thereto,  not 
by  a  demurrer,  but  by  a  motion  to  quash  the  writ.  The  re- 
turn or  answer  to  the  writ  is  not  the  subject  of  demurrer,  but 
its  sufficiency  may  be  tested  by  exception.  Section  1117^ 
R.  8. 1881 ;  Cunningham  v.  Thoma^^  25  Ind.  171.  We  are 
of  the  opinion,  therefore,  that  an  assignment  here,  that  the 
petition  or  complaint  for  the  writ  does  not  state  &ct6  sufficient 
to  constitute  a  cause  of  action,  comes  too  late  and  presents  no 
question  for  our  decision.  But  if  the  petition  or  complaint 
for  the  writ  could  be  attacked  for  the  first  time  by  an  assign- 
ment of  its  insufficiency  as  error,  in  this  court,  we  would 
hold  that  it  was  sufficient,  pinma  facie,  to  authorize  the  issue 
of  the  writ.  It  is  true  that  the  petition  contained  much  sur- 
plusage and  irrelevant  matter,  but  it  showed  the  material  fitct 
that  the  appellee  was  deprived  of  the  custody  of  the  person 
of  his  motherless  daughter,  of  the  tender  age  of  eleven  years, 
by  the  acts  of  the  appellant.  This  showing  would  have  been 
sufficient,  prima  jajde^  to  entitle  the  appellee  to  the  issue  of 
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the  writ,  even  if  its  sufficiency  had  been  questioned,  below 
by  a  demurrer  for  the  want  of  facts,  and  surely  it  is  sufficient, 
when  questioned  for  the  first  time  in  this  court. 

In  section  1118,  R.  S.  1881,  it  is  provided  as  follows:  "The 
oourt  or  judge  shall  thereupon  proceed,  in  a  summary  way,  to 
hear  and  determine  the  cause ;  and  if  no  legal  cause  be  shown 
for  the  restraint  or  for  the  continuation  thereof  shall  dis- 
charge the  party/'  Under  the  first  clause  of  this  section,  we 
are  of  opinion  that  the  court  committed  no  error  in  overrul- 
ing the  appellant's  motion  or  request  that  the  court  would 
make  a  special  finding  of  the  &ct6  in  writing,  and  state  its 
conclusions  of  law  thereon.  A&  we  have  already  said,  this  is 
not  a  civil  action,  and  the  provisions  of  the  code,  in  relation 
to  the  trial  of  civil  causes,  are  not  applicable  to  the  hearing 
by  court  or  judge  of  a  habeas  corpuB  proceeding.  In  Gamer 
v.  Gordon^  41  Ind.  92,  this  court  held  that  a  proceeding  by 
haiea^s  corpus  is  not  a  civil  action,  within  the  meaning  of  the 
section  of  the  code  authorizing  a  change  of  venue ;  nor  is  it 
a  civil  case,  within  the  meaning  of  section  20  of  the  bill  of 
rights,  in  the  State  Constitution  of  1851,  authorizing  a  trial 
by  jury.  The  hearing  and  determination  of  the  cause  is  sum- 
mary under  the  statute. 

The  learned  judge  of  the  courts  who  presided  at  the  hearing 
of  this  cause,  filed  a  written  opinion  therein,  which  is  printed  as 
an  addendumto  one  of  the  briefs  of  counsel.  From  this  opinion, 
we  take  the  following  summary  of  the  facts  established  by  the 
evidence  in  this  case,  which  we  have  found  upon  examination 
to  be  substantially  correct : 

"  The  plaintiff  claims  the  custody  of  his  daughter,  who  is 
about  eleven  years  of  age,  and  now  in  custody  of  defendant. 
The  facts,  as  disclosed  by  the  evidence,  are  briefly  these : 

"  The  girPs  mother  died  when  she  was  only  a  few  weeks 
old.  About  the  same  time  the  defendant's  infant  child  died, 
and  at  the  request  of  the  defendant  and  his  wife  (since  de- 
ceased) the  plaintiff  permitted  the  defendant  to  take  the  child 
in  controversy  to  be  nurtured  by  his  wife.  She  has  ever  since 
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remained  with  the  defendant^  and  has  been  kindly  treated  and 
cared  for  at  the  expense  of  the  defendant.  Both  parties  are 
sober^  industrious  and  respectable  men^  depending  on  their 
daily  labor  for  their  means  of  support,  and  both  are  sincerely 
attached  to  the  child,  and  are  willing  to  support  an'd  educate 
her.  Since  the  dewth  of  the  defendant's  wife,  his  &mily  con- 
sists of  himself,  his  little  son,  and  his  mother^  aged  sixty-three 
years,  who  only  remains  with  the  defendant  a  part  of  the  time. 
When  absent  her  place  is  occupied  by  a  hired  servant.  The 
plaintiff  has  again  married,,  and  the  evidence  shows  that  his 
wife  is  kind  and  indulgent  to  his  other  children,  and  that  she 
is  suitable  in  every  respect  to  fill  the  place  of  a  mother  to  this 
little  girl. 

'^The  plaintiff  is  a  consistent  member  of  the  Catholic 
church,  and  regards  it  as  his  conscientious  duty  to  have  the 
child  instructed  and  reared  in  that  religious  iaith ;  while  the 
defendant  is  an  adherent  of  the  Protestant  faith,  and  desires 
that  the  child  shall  attend  such  school  and  such  church  as  she 
may  herself  select."  ^ 

These  were  the  material  facts  of  this  case,  as  disclosed  by 
the  evidence,  and  upon  these  facts  we  can  not  disturb  the  find- 
ing of  the  trial  court.  Other  things  being  equal,  there  can  be 
no  doubt,  we  think,  that  the  fiither  of  a*  legitimate  in&nt  child 
is  entitled  to  the  possession  and  control  of  the  child's  person 
as  against  any  other  claimant.  In  Child  v.  Dodd,  51  Ind. 
484,  this  court  said :  "  The  universal  law  of  all  nations  gives 
the  possession  and  control  of  children  to  the  male  parent,  if 
begotten  and  born  of  wedded  parents.  This  control  may  be 
taken  away,  when  an  overweening  or  strong  necessity  is  shown 
as  to  the  unfitness  of  the  father  of  the  child  to  protect  and 
provide  for  it,  which  is  not  shown  in  this  case."  In  section 
2518,  R.  S.  1881,  as  applicable  to  the  case  in  hand,  it  is  pro- 
vided "  That  the  father  of  such  minor  *  *  *  shall  have  the 
custody  of  the  person  and  the  control  of  the  education  of 
such  minor." 

In  State,  ex  rel.,  v.  Banks,  25  Ind.  495,  this  court  said : 
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'^  The  &ther  is  the  natural  guardic^  of  his  infant  child,  is  re- 
sponsible for  its  raising  and  education,  and  has  the  right  to  its 
custody.  This  is  the  well  settled  rule,  and  the  statute  is  simply 
declaratory  of  the  right  as  it  existed  at  common  law.  The  law, 
howeVer^  has  a  tender  regard  for  the  interest  of  the  infant, and 
in  case  it  is  made  to  appear  that  the  father,  by  reason  of  his  im- 
moral and  vicious  habits  and  conduct,  is  rendered  unfit  to  have 
the  custody  and  training  of  his  infant  child,  the  court  will  refuse 
to  award  it  to  him,  or  will  even  direct  it  to  be  taken  from  him 
and  placed  where  its  moral  training  will  be  properly  cared  for. 
But  if  the  father  be  a  suitable  person,  the  statute  is  express 
that  he  shall  have  the  custody  of  the  person  and  control  of 
the  education  of  his  minor  child.  *****  The  court  should 
judge  upon  the  circumstances  of  the  particular  case,  and  give 
direction  accordingly.  If  no  restraint  is  found  to  exist,  and 
the  infant  is  of  sufficient  age  to  be  capable  of  using  a  discre- 
tion,' the  court  may  simply  declare  it  at  liberty  to  go 
wheise  it  will.  But  where  the  child  is  too  young  to  exercise 
a  discretion  or  have  a  choice,  it  is  the  duty  of  the  court  to 
award  the  custody  to  the  person  legally  entitled  to  it, '  because 
the  law  presumes  that  where  the  legal  custody  is,  no  restraint 
exists,  and  where  the  child  is  in  the  hands  of  a  third  person, 
that  presumption  is  *\n  favor  of  the  fiither.'  The  King  v. 
OreenhiUy  4  Adol.  &  Ellis,  624 ;  Th£  King  v.  Isley  et  ux.y  6 
id.  441 ;  Rex  v.  Delavcd,  3  Burr.  1436 ;  Commonwealth  v.  Ad- 
dicks  et  iLX.,  5  Binn.  520.'^ 

It  is  manifest  that  the  trial  court,  in  the  case  at  bar,  had 
much  better  facilities  and  opportunities  than  we  can  have  for 
determining  which  of  the  two  parties  ought  to  have  the  care, 
custody  and  control  of  the  appellee's  infant  child.  Upon  the 
evidence  in  the  record,  it  seems  to  us  that  the  finding  and  de- 
cision of  the  court,  awarding  the  custody  of  the  child  to  her 
father,  were  right  and  in  strict  accordance  with  the  law.  Beeves 
V.  Reeves,  75  Ind.  342 ;  McKenzie  v.  S(ate,ex  reL,  80  Ind.  647. 

It  is  claimed  that  the  court  erred  in  permitting  the  appel- 
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lee,  as  a  witness  in  his  own  behalf,  to  testify  to  certain  mat- 
ters, over  the  appellant's  objection.  The  record  falls  to  show, 
however,  that  the  grounds  of  his  objection  were  stated  to  the 
court  by  the  appellant.  It  is  the  settled  rule,  in  such  a  case, 
that  unless  the  record  shows  that  the  party  objecting  to  the 
admission  of  evidence  pointed  out  below  the  grounds  of  his 
objection,  this  court  will  not,  on  appeal,  consider  the  objec- 
tion. Wright  v.  WiUiams^  83  Ind.  421,  and  cases  cited.  Be- 
sides, it  is  stated  in  the  bill  of  exceptions,  that  '^  the  court  did 
not  consider  the  testimony  objected  to,  and  so  announced  to 
the  parties  at  the  time  such  testimony  was  given."  The  error 
of  the  court,  in  the  admission  of  such  testimony,  if  it  were 
fiuch,  was,  therefore,  a  harmless  error,  and  the  judgment  will 
not  be  reversed  for  such  an  error. 

The  appellant  has  assigned  as  error  the  judgment  rendered 
against  him  for  the  appellee's  costs.  The  court  did  nqft;  err, 
we  think,  in  the  rendition  of  this  judgment ;  but,  if  it  did  err, 
the  appellant  can  not  complain  of  the  error,  for  the  first  time, 
in  this  couit.  The  record  fails  to  show  that  he  objected  or  ex- 
cepted to  the  judgment  at  the  time  of  its  rendition,  or  that  he 
moved  the  court  to  modify  the  same,  or  to  set  it  aside.  It  is 
settled  that  an  objection  to  the  judgment  made  here  for  the  first 
time  will  present  no  question  for  our  decision.  Lewis  v.  Ed- 
wards, 44  Ind.  333 ;  Smith  v.  TaJtmaUy  71  Ind.  171 ;  TeaZ  v. 
Spangler,  72  Ind.  380. 

We  have  found  no  error  in  the  record  of  this  cause  requir- 
ing the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 
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The  Board  of  Commissioners  of  Morgan  County  v.  Seaton. 


No.  10,692. 

UP  700,  The  Board  op  Commissioners  of  Morgan  County 

«  r.  Seaton. 

JuBiBDiCTiON. — Judge  pro  tern, — Where  a  cause  was  tried  by  a  judge  pn> 
iem,  without  objection  below,  none  can  be  made  in  the  Supreme  Court. 

Township  Tbustee. — Bocmd  of  Oounty  Commissioners, — Poor, — Emplo^fmenl 
if  JPhysieian, — StatuU  (hMLrwed, — Qutsiion  of  FaeL — Omtract, — A  poor  per- 
son, being  sick,  required  such  attention  as  the  physician  employed  by 
the  commissioners  could  not  give  by  reason  of  his  remote  residence. 

Held,  that  in  such  case  the  township  trustee  might,  under  section  5764,  IL 
S.  1881,  employ  a  physician. 

Held,  also,  that  it  was  a  question  of  fact  whether  the  township  was  "pro- 
vided for." 

Held,  also,  that  the  necessity  of  the  employment  was  to  be  decided  by  the 
trustee,  and,  in  the  absence  of  fraud  or  collusion,  his  determination  was 
conclusive. 

From  the  Morgan  Circuit  Court. 

L.  Ferguson,  for  appellant. 

(7.  E.  Davis  and  E.  C.  Steele,  for  appellee. 

BiCKNELL,  C.  C. — This  was  a  claim  by  the  appellee  against 
the  appellant  for  medical  attendance  upon  two  paupers^  at  the 
request  of  the  township  trustee.  The  county  board  refused 
to  allofsv  the  claim ;  an  appeal  was  taken  tQ  the  circuit  court ; 
there  the  appellee  had  a  finding  for  $67.75.  A  motion  for  a 
new  trial  was  overruled ;  judgment  was  rendered  on  the  find- 
ing, and  the  county  appealed. 

The  errors  assigned  are : 

1.  Overruling  the  motion  for  a  new  trial. 

2.  The  court  erred  in  assuming  jurisdiction  of  said  cause, 
when,  as  shown  by  the  record,  the  same  was  not  properly  be- 
fore it  on  appeal  from  the  commissioners'  court. 

3.  The  court  erred  in  assuming  jurisdiction  and  sitting  as 
judge  of  the  Morgan  Circuit  Court,  w^en  the  sitting  judge 
was  not  incompetent,  and  in  the  absence  of  an  agreement  by 
the  parties  to  that  effect. 

The  record,  however,  does  not  show  want  of  jurisdiction ; 
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this  was  a  case  in  which  a  jadge  might  have  been  lawfully 
appointed^  and  no  objection  to  the  jurisdiction  was  made  be- 
low. Where  a  cause  is  tried  and  may  be  tried  before  an  ap- 
pointee^ and  his  authority  is  not  objected  to  in  the  court  be- 
low, it  can  not  be  assailed  in  this  court.  Winterrowd  v» 
Me88ick,  37  Ind.  1 22 ;  Kennedy  v.  State,  53  Ind.  642. 
The  reasons  alleged  for  a  new  trial  were : 

1.  The  finding  was  contrary  to  law. 

2.  The  finding  was  contrary  to  the  evidence. 

The  question  is,  was  the  county  bound  to  pay  for  the  ser- 
vices in  controversy  under  section  1  of  the  act  of  March  5th, 
1869,  which  is  the  same  as  section  6764,  E.  S.  1881  ? 

This  section  declares  that  the  county  board  shall  contract 
with  physicians  to  attend  to  the  county  poor,  and  that  no 
physician^s  claim  for  medical  services  shall  be  allowed  by  the 
board,  except  in  pursuance  of  the  terms  of  such  contract : 
**Pr(mded,  That  this  section  shall  not  be  so  construed  as  to 
prevent  the  overseers  of  the  poor,  or  any  one  of  them,  in 
townships  not  otherwise  provided  for,  from  employing  such 
medical  or  surgical  services  as  paupers  within  his  or  their 
jurisdiction  may  require." 

Township  trustees  aA  overseers  of  the  poor  within  their 
respective  townships.  R.  8.  1881,  section  6066.  Where 
the  county  has  not  employed  a  physician  to  attend  to  sick 
paupers  outside  of  the  poor-house  and  jail,  the  township  trus- 
tee has  authority  to  employ  a  physician  for  such  persons  in  his 
jurisdiction.  Board,  etc.,  v.  Ford,  27  Ind.  17 ;  Board,  etc,, 
V.  Boynton,  27  Ind.  19. 

And  although  the  county  has  employed  a  physician  to  at- 
tend to  the  county  poor  generally,  yet,  if  he  should  abandon 
his  contract,  the  township  trustee  may  provide  other  neces- 
sary medical  attendance  for  the  sick  poor  of  his  township. . 
Conner  v.  Board,  etc.,  57  Ind.  15. 

The  question  as  to  the  necessities  of  the  persons  relieved  is 
a  matter  for  the  determination  of  the  trustee,  and,  in  the  ab- 
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sence  of  fraud  or  collusion,  his-  determination  is  conclusive. 
Gommissionera  v.  Ilolman,  34  Ind.  256. 

The  question  whether  the  township  is  "not  otherwise  pro- 
vided for''  is  a  question  of  fiwt.  Board,  etc.,  v.  Boynton,  30 
Ind.  859.    • 

In  the  present  case,  the  finding  for'  the  appellee  was  sub- 
stantially a  finding  that  the  township  was  "  not  otherwise  pro- 
vided for." 

The  evidence  tended  to  sustain  the  finding.  It  appeared 
that  the  sick  persons  treated  by  the  appellee  had  typhoid  fever, 
and  required  the  attendance  of  a  physician  twice  a  day,  and 
that  the  person  employed  by  the  county  to  attend  to  the  county 
poor  lived  too  &r  away  to  give  these  persons  such  medical 
services  as  they  required. 

The  finding  was  not  contrary  to  evidence,  nor  contrary  to 
law.  There  was  no  error  in  overruling  the  motion  for  a  new 
trial.     The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the  same 
is  hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant 


No.  10,287. 

Hawley  v.  Williams,  Executor. 

Nbolioence. — Physician. — OomplavU  for  Malpractice. — A  complaint  against 
a  physician  for  negligence  in  treating  a  patient  should  allege  speclficallj 
the  things  concerning  which  negligence  is  impated,  and,  if  it  fail  in  this, 
it  is  error  to  overrule  a  motion  to  make  more  specific. 

Prom  the  Fayette  Circuit  Court. 

B.  F.  Glaypool,  L.  W,  Florea  and  J.  H.  Claypool,  for  ap- 
pellant. 

J.  W,  Oonnaway  and  T.  D.  Evans,  for  appellee. 

Hammond,  J. — The  appellee's  testatrix  sued  the  appellant 
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in  the  Union  Circuit  Court  to  recover  damages  for  his  alleged 
malpractice,  as  a  physician,  in  treating  her  during  her  illness 
in  March,  1879.  The  venue  of  the  case  was  changed  to  the 
court  below,  and  there  tried  by  a  jury  in  April,  1882,  result- 
ing in  a  verdict  for  the  plaintiff  for  $1,000.  After  appeal  to 
this  court,  the  death  of  Eliza  A.  Hawley,  the  plaintiff  below, 
being  suggested,  the  name  of  her  executor,  George  Williams, 
was  substituted  as  appellee. 

The  complaint  of  the  appellee's  testatrix,  omitting  the  ti- 
tle, was  in  two  paragraphs,  as  follows : 

^^  1.  Said  plaintiff  complains  of  said  defendant,  and  says  that 

on  the  —  day  of ,  1879,  at  the  county  of  Union,  and 

State  of  Indiana,  the  plaintiff,  at  the  request  of  the  defend- 
ant, retained  and  employed  the  defendant  as  a  physician  to  at- 
tend upon  the  plaintiff  and  endeavor  to  cure  her  of  an  illness 
under  which  she  then  labored,  for  reward ;  and  the  defendant 
accepted  and  entered  upon  the  said  retainer  and  employment ; 
yet  the  defendant  conducted  himself  in  an  ignorant  and  un- 
skilful and  negligent  manner  in  that  behalf,  whereby  the 
plaintiff,  without  any  fault  or  negligence  on  her  part,  became 
worse  and  was  greatly  injured  in  her  health  and  constitution, 
and  suffered  pain  and  was  prevented  from  following  her  usual 
employment  and  her  recovery  greatly  delayed,  and  disease  of 
the  lungs  contracted,  whereby  she  was  damaged  in  the  sum  of 
#3,000.     Wherefore,''  etc. 

^'  2.  And  for  a  second  and  further  cause  of  action  against 
the  defendant,  the  said  plaintiff  says  that  the  said  defendant 
was  a  practicing  physician  and.  surgeon  at  said  county  and 

State,  and  on  the  —  day  of ,  1879,  and  thereafter  for 

a  long  time,  was  called  upon  by  the  plaintiff  to  visit  and  at- 
tend her  and  endeavor  to  cure  her  of  an  illness  under  which 
she  then  labored  and  was  therefrom  sick ;  and  the  said  defend- 
ant was  then,  and  on  divers  days  and  times  after  said  last  men- 
tioned day  and  before  the  time  of  bringing  this  suit,  requested 
by  the  plaintiff  to  treat  her  and  to  administer  the  proper  med- 
VoL.  90.— 11 
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icines  and  treatment  for  the  cure  of  plaintiff;  and  the  said 
plaintiff  says  that  the  said  defendant^  on  the  days  and  times 
aforesaid,  undertook,  as  such  physician  and  surgeon^  to  admin- 
ister medicines  and  to  treat  plaintiff  for  her  said  sickness  and 
ailment;  and  the  plaintiff  avers  that  the  said  defendant  so 
negligently  and  unprofessionally  managed  and  treated  said 
plaintiff  that  she  became,  by  reason  thereof,  sick  and  perma- 
nently diseased  with  a  dangerous  disease  which  has  totally  de* 
stroyed  and  impaired  her  health  and  caused  her  to  become  an 
invalid  and  to  be  totally,  from  that  time  to  the  bringing  of 
this  suit,  an  invalid,  and  to  require  constant  nursing,  change 
of  climate  and  other  physicians,  so  that  her  health  is  entirely 
ruined;  and  the  plaintiff  avers  that  during  the  sickness  afore- 
said of  plaintiff,  and  while  defendant  was  treating  her,  he  so 
negligently  and  unskilfully  and  unprofessionally  administered 
said  medicines^  and  then  and  there  also  gave  and  administered 
such  poisonous,  noxious  and  improper  drugs  to  said  plaintiff 
that  she  was  thrown  into  spasms,  became  diseased  with  a  com- 
plication of  diseases  and  all  her  physical  power  to  do  and  per- 
form her  ordinary  duties  &iled  her;  whereby  she  has  been 
damaged  in  the  sum  of  $3,000.  Wherefore  plaintiff  demands 
judgment  for  $3,000,"  etc. 

The  appellant  filed  his  motion,  in  writing,  to  require  the 
testatrix  to  make  each  paragraph  of  her  complaint  more  spe- 
cific as  to  the  nature  of  her  sickness  and  disease ;  the  nature 
and  manner  of  the  appellant's  treatment  of  her;  the  kind  of 
medicines  administered,  and  the  particulars  of  her  grievanceSr 
This  motion  was  overruled,  an  exception  was  properly  saved, 
and  the  assignment  of  errors  requires  us  to  determine  the  cor- 
rectness of  the  ruling  upon  this  motion. 

Had  no  objection  been  taken  to  the  complaint  by  way  of 
motion  to  make  its  averments  more  specific  as  to  the  acts  of 
negligence  and  unskilfulness  complained  of,  it  may  be  that 
each  paragraph  would  be  sufficient  on  demurrer ;  but  whether 
it  would  be  good  upon  demurrer  or  not,  a  point  we  do  not 
decide,  we  are  quite  sure  that  the  appellant's  motion  to  make 
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its  allegations  more  specific  should  have  been  sustained.  It 
will  be  observed  that  the  averments  of  the  complaint  are  made 
in  the  most  general  way.  It  is  impossible  to  gather  from  them 
any  idea  of  the  nature  of  the  testatrix's  illness^  nor  what  the 
appellant  did  or  omitted  to  do  that  constituted  the  negligence 
and  unskilfulness  complained  of.  While  the  complaint  is 
full  of  conclusions^  it  is  wholly  barren  of  any  specific  state- 
ment of  Jacts. 

In  JefferaonvUle,  etc.,  U.  R.  Go.  v.  Durdap,  29  Ind.  426,  this 
court  said :  ^^  So  far  as  we  are  aware,  all  the  forms,  and  cer- 
tainly every  rule  of  pleading  which  can  be  applied  to  the 
subject,  while  dispensing  with  the  necessity  of  a  prolix  state- 
ment of  the  particulars  constituting  negligence,  do  require  that 
the  act  which  was  characterized  by  negligence  shall  be  stated.^' 

The  Oindnnati,  etc.,  R.  R.  Co.  v.  Chester,  57  Ind.  297,  was 
an  action  to  recover  damages  from  the  railroad  for  injuries  re- 
ceived by  the  plaintiff,  and  members  of  his  family,  while  be- 
ing carried  as  passengers  on  the  defendant's  railroad.  The 
averments  in  the  complaint  as  to  negligence  were  as  follows : 
^^  While  on  said  car  as  aforesaid,  with  his  said  wife  and  chil- 
dren, to  be  transported  and  carried  as  aforesaid,  without  any 
fault,  carelessness  or  negligence  on  his  part,  or  on  the  part  of 
his  said  wife  and  children,  or  either  of  them,  said  car,  in  which 
he  and  his  said  family  were  then  and  there  riding  and  being 
carried  by  said  defendants,  was,  at  the  county  of  Union,  and 
State  of  Indiana,  by  and  through  the  fault,  carelessness  and 
negligence  of  the  said  defendants,  their  agents  and  employees, 
thrown  with  great  violence  from  said  railroad  track,  over  and 
down  an  embankment  of  the  height  of  twenty  feet,  causing 
great  injuries,'^  etc.  A  motion  to  make  the  complaint  more 
specific  in  regard  to  the  charge  of  negligence  having  been 
overruled  by  the  trial  court,  this  court  upon  that  point  says : 
^'  In  our  opinion,  this  motion  was  a  proper  one,  made  at  the 
proper  time,  and  should  have  been  sustained.  *  *  *  What 
the  appellant  did,  or  omitted  to  do,  of  which  it  could  be  said 
that  it  was  done,  or  omitted  to  be  done,  through  the  &ult,  neg- 


164  SUPREME  COURT  OF  INDIANA, 

Hawley  V.  Williams,  Executor. 

ligence  and  carelessness  of  the  appellant^  the  appellee  has 
failed  to  allege  in  his  complaint.  Had  the  appellant  negli- 
gently and  carelessly  constructed  its  line  of  railroad  ?  Or  had 
the  appellant  negligently  and  carelessly  suffered  its  line  of 
road  to  get  and  remain  in  bad  repair  and  in  an  unsafe  condi- 
tion  ?  Or,  again,  had  the  appellant's  employees  negligently  and 
carelessly  run  its  train  of  cars  over  its  road  ?  Or  in  what  did  the 
negligence  and  carelessnessof  the  appellant  consist,  of  which  the 
appellee  complained  ?  The  negligence  and  carelessness  of  the 
appellant  were  the  gist  of  appellee^s  cause  of  action,  and  the 
rules  of  good  pleading  cejrtainly  required  that  the  appellee 
should  state  in  his  complaint,  with  clearness  and  precision, 
the  particular  acts  of  the  appellant  on  which  he  predicated 
his  charge  of  negligence  and  carelessness/' 

In  the  case  at  bar  the  testatrix's  cause  of  action  was  based 
on  the  unskilfulness  and  negligence  of  the  appellant  as  a 
physician  in  professional  attendance  upon  her  during  her  sick- 
ness. The  complaint  fails  to  allege  a  single  act  performed  or 
omitted  by  the  appellant,  constituting  the  unskilfulness  or  neg- 
ligence complained  of  We  think,  in  the  language  of  the  ap- 
pellant's brief,  that  '^the  bare  allegation  that  appellant  'con- 
ducted himself  in  an  ignorant  and  unskilful  and  negligent 
manner  in  that  behalf,'  uncoupled  with  any  statement  of  facts, 
showing  wherein  appellant  acted  ignorantly,  unskilfully  or 
negligently,  is  simply  pleading  a  conclusion,  and  we  know  of 
no  rule  of  law  that  excepts  this  class  of  cases  from  the  estab- 
lished rules  of  pleading  in  general,  which  require  that  &cts, 
not  conclusions,  be  stated  in  the  pleadings." 

Counsel  for  the  appellee  insist  that  a  more  particular  state- 
ment of  the  facts  was  unnecessary,  as  all  these  are  presumed 
to  have  been  well  known  to  the  appellant.  This  position  will 
not  do.  Logically  carried  out  to  its  full  extent,  it  would  dis- 
pense entirely  with  a  complaint  in  an  action  of  this  kind. 

We  think  that  a  physician  charged  with  negligence  and  un- 
skilfulness in  the  practice  of  his  profession  is  entitled  to  be 
advised  of  the  specific  acts  of  commission  or  omission  which 
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constitute  the  negligence  and  unskilfiilness  complained  of^  so 
that  the  plaintiff  ^s  proof  may  be  confined  to  such  acts^and  so 
that  he  may  reasonably  prepare  for  his  defence. 

Other  errors  are  complained  of,  but  as  the  judgment  will 
have  to  be  reversed  they  need  not  be  considered. 

Judgment  reversed,  and  cause  remanded,  at  appellee's  costs^ 
with  instructions  to  the  court  below  to  sustain  the  appellant's 
motion  to  make  each  paragraph  of  the  complaint  more  spe- 
cific upon  the  points  set  out  in  said  potion. 


No.  10,712. 

Main  v.  Killinger. 

BouNDABiBS. — Survey. — Evidence. — Where  adjoining  land-owners  cause  the  • 
division  line  between  them  to  be  surveyed  and  establishedi  such  survey 
conclnsively  establishes  such  linci  and  is  binding  alike  upon  them  and 
all  who  claim  under  them. 

QAM.T&.-^AffreemenL — Poasession  and  Occupancy, — Title. — PreearipHon. — When 
such  proprietors  agree  upon  a  division  line,  and  one  takes  possession 
and  occupies  the  land  to  such  line,  peaceably  and  undisturbed,  under 
claim  of  title,  for  more  than  twenty  years,  such  possession  divests  the 
other  of  any  title  that  he  may  have  had  to  the  land  so  occupied. 

Same. — Adiverse  Poseemion. — SuUule  of  Limitations. — ^When  parties  agree  upon 
such  line,  and  each  occupies  to  such  line  for  more  than  twenty  years, 
such  agreement  and  occupancy  give  title  to  the  line  without  reference  . 
to  the  true  line.  i 

From  the  Greene  Circuit  Court. 

E.  E.  Rose  and  E.  Short,  for  appellant. 

A.  O.  Oavins  and  E.  H,  (7.  GavinSy  for  appellee. 

Best,  C. — The  appellee  brought  this  action  to  recover 
from  the  appellant  a  strip  of  land  twenty-eight  feet  in  width 
off  the  east  side  of  the  southwest  quarter  of  the  northwest 
quarter  of  section  6,  township  7  north,  of  range  4  west,  in 
Greene  county,  Indiana.  An  issue  was  formed ;  trial  by  the 
court,  finding  and  judgment  for  the  appellee.     A  motion  for 
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a  new  trial^  because  the  finding  was  not  sustained  by  the  evi- 
dence and  was  contrary  to  the  law,  was  overruled^  and  this 
ruling  is  assigned  as  error. 

The  fiicts  agreed  upon  show  that  Ephraim  Brighton,  under 
whom  the  appellant  claims,  owned  the  southeast  quarter,  and 
that  David  Neidigh,  under  whom  the  appellee  claims,  owned 
the  southwest  quarter,of  the  northwest  quarter,  of  said  section, 
and  that,  in  1858,  they  caused  the  land  to  be  surveyed  and 
the  division  line  to  be  established  between  them.  The  line 
thus  established  is  the  eastern  line  of  the  strip  now  in  dis- 
pute. The  Terre  Haute  and  Louisville  road  ran  diagonally 
across  the  southwest  corner  of  the  southeast  quarter  of  the 
northwest  quarter  of  said  section,  and  after  said  line  was 
established,  about  half  an  acre  of  said  southeast  quarter  was 
south  and  west  of  said  road.  This  piece  of  land  was  at  once 
sold  and  conveyed  by  Brighton  to  Neidigh,  and  they  then 
built  a  division  fence  upon  this^  line  from  the  north  to  the 
south  side  of  the  road,  and  thence  with  the  road  to  the  south 
line  of  said  southeast  quarter.  Neidigh  at  once  took  posses- 
sion of  all  the  land  west  of  this  line  as  his  own,  improved  it, 
cultivated  it,  and  planted  an  orchard  upon  the  strip  in  dis- 
pute. This  land  has  been  in  the  quiet,  peaceable  and  undis- 
turbed possession  of  Neidigh,  and  those  claiming  under  him, 
for  more  than  twenty  years,  and  until  July,  1881,  when  the 
county  surveyor  surveyed  the  same  and  fixed  the  line  twenty- 
eight  feet  west  of  the  line  originally  established.  Thereupon 
the  appellant  moved  the  partition  fence  and  took  possession 
of  the  strip  in  dispute  as  a  part  of  the  southeast  quarter  of 
the  northwest  quarter  of  said  section.  The  last  survey,  it  is 
stated,  was  made  by  consent. 

These  &cts,  in  our  judgment,  fully  support  the  finding  of 
the  court.  The  survey  originally  made,  aside  from  the  agree- 
ment of  the  parties,  conclusively  established  the  line,  and  is 
binding  alike  upon  the  parties  and  all  who  claim  under  them. 
Herbat  v.  Smith,  71  Ind.  44. 

Aside  from  this,  the  possession  taken  and  maintained  un- 
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der  claim  of  title  by  Neidigh  and  those  claiming  under  him 
for  more  than  twenty  years,  divested  Brighton  of  any  title  to 
said  disputed  strip,  if  he  had  any.  Bowen  v.  PrestoUy  48 
Ind.  367,  and  authorities  there  cited. 

Independent  of  all  this,  the  evidence  shows  that  the  own- 
ers of  this  land  fixed  the  division  line  by  agreement,  and 
that,  in  pursuance  of  such  agreement,  they  occupied  the  land 
to  the  line.  This  was  done  for  more  than  twenty  years  by 
each  or  those  claiming  under  them,  and  this  agreement  and 
occupancy  gives  title  to  the  line  without  reference,  to  where  the 
true  line  may  be.  Foulke  v.  StookdcUe,  40  Iowa,  99 ;  HicUt^. 
Kirkpatrickf  48  Iowa,  78 ;  Brovm  v.  Andersoriy  ante,  p.  93. 

Under  these  circumstances,  the  appellant  was  not  entitled 
to  the  land,  and  the  judgment  against  him  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be,  and  it  is  hereby,  in  all  things 
affirmed,  at  the  appellant's  costs. 


No.  9925. 

Ream  v.  Karnes  et  al. 

FaAUDlTLEiirr  Gonvbyance. — InBoheney. — ChmplairU.-^An  averment,  that 
the  defendant  in  an  execution  had  not,  when  the  execution  was  issued, 
as  much  personal  property  as  is  hj  law  exempt  from  execution,  and 
that  in  1880  he  conveyed  the  real  estate  in  question  to  his  wife,  thereby 
leaving  no  property  in  his  hands  subject  to  execution,  sufficiently  shows 
the  debtor's  insolvency  to  justify  a  levy  on  property  fraudulently  con- 
veyed. 

Same. — Gcmgideration, — Hu^nd  and  W^e. — ResuUing  TnuL — In  1846, 
money  of  the  wife  belonged  by  law  to  the  husband,  and  a  purchase  by 
him  of  lands  therewith,  in  his  own  name,  created  no  resulting  trust  in 
her  favor,  and  a  conveyance  of  such  lands  to  her,  without  any  other  con- 
sideration, would  be  fraudulent  as  against  his  creditors. 

From  the  Miami  Circuit  Court. 

B.  P.  Effinger  and  M.  Wtn/ield,  for  appellant. 

J.  M.  Oalvert,  H.  J.  8hirk  and  J.  Mtehell,  for  appellees. 
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Fbanklin,  C. — ^This  was  a  suit  brought  by  the  appellant 
against  the  appellees^  including  the  sheriff  of  Miami  county^ 
to  quiet  her  title  to  certain  land^  and  to  enjoin  the  sale  of  the 
same  by  the  sheriff  upon  executions  in  favor  of  the  other  de- 
fendants. 

The  defendants  filed  a  joint  answer  and  separate  answers, 
and,  except  the  sheriff,  separate  cross  complaints,  each  in  two 
paragraphs.  Demurrers  were  filed  to  each  paragraph  of  the 
several  cross  complaints,  and  severally  overruled  by  the  court. 
An  answer  in  two  paragraphs  was  filed  to  the  several  cross 
complaints.  A  demurrer  was  filed  to  the  second  paragraph 
of  answer,  overruled,  and  a  reply  in  denial  filed. 

There  was  a  trial  by  jury,  a  special  verdict  returned,  upon 
which,  among  other  motions,  each  party  moved  for  judgment. 
The  court  overruled  appellant's  motion  for  judgment  in  her 
&vor,and  sustained  appellees'  motion,  and  rendered  judgment 
in  fitvor  of  appellees  for  costs. 

Errors  have  been  assigned  upon  the  foregoing  rulings. 

The  paragraphs  of  the  separate  cross  complaints  are  very 
much  alike,  and  appellant  has  selected  one  as  a  sample  of  all, 
in  which,  the  objection  to  the  first  paragraph  is,  that  it  does 
not  allege  that  John  Beaoi  had  not  other  property  su£5cient 
to  pay  his  debts. 

It  alleges  that  each  of  the  judgment  defendants  ^^had  pre*» 
vious  to  the  levy  on  said  lands  filed  their  schedule  in  exemp* 
tion  on  execution  issued  against  them,  and  that  neither  of  them 
had  as  much  personal  property  a^  is  allowed  by  law  to  a  debtor 
as  exempt  from  execution ;  that  said  John  Ream,  on  the  11th 
day  of  March,  1880,  conveyed  said  real  estate  to  his  wife, 
Elizabeth  Ream,  the  plaintiff  herein,  without  leaving  any 
property  in  his  own  name  to  pay  the  said  defendant  Mary 
Stoneman  her  debt,  or  any  part  thereof 

We  think  this  sufficiently  shows  John  Ream's  insolvency, 
without  this  land,  at  the  date  of  the  execution  of  the  deed, 
and  the  fiict,  that  he  filed  his  exemption  schedule  to  the  exe* 
cutioji  herein  sought  to  be  enjoined,  sufficiently  shows  that  he 
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80  remained  insolvent  up  to  the  commencement  of  this  suit 
and  the  filing  of  the  cross  complaint. 

We  think  this  paragraph  of  the  cross  complaint  is  sufficient 
to  withstand  the  demurrer,  as  against  th^  only  objection  pre- 
sented. 

.  The  objection  to  the  second  paragraph  of  the  cross  com- 
plaint is  that  it  attempts  to  plead  an  estoppel,  but  does  not 
state  &cts  sufficient  to  constitute  an  estoppel. 

This  paragraph  substantially  alleges  that  said  John  Beam 
and  others,  on  the  8th  day  of  May,  1877,  executed  a  note  to 
her  for  $200;  that  at  that  time,  and  for  thirty  years  imme- 
diately previous  thereto,  to  wit,  from  June  20th,  1846,  the  said 
John  Beam  held  the  legal  title  by  deed  to  the  land  described 
in  the  complaint ;  that  she  recovered  a  judgment  on  said  note 
on  the  2d  day  of  June,  1880,  and  caused  an  execution  to  issue 
thereon  on  the  21st  day  of  July,  1880;  that  the  sheriff  de- 
manded property  thereon  on  the  26th  day  of  July,  1880;  the 
said  execution  defendants  refused  to  turn  out  any,  and  said 
sheriff,  after  making  diligent  search  for  the  same,  failed  to  find 
any ;  and  that  on  the  13th  day  of  November,  1880,  he  levied 
the  same  on  the  said  lands ;  that  before  said  levy  each  of  said 
execution  defendants  filed  an  exemption  schedule  of  property, 
and  neither  had  any  property  subject  to  execution ;  that  said 
John  Beam  and  the  plaintiff  Elizabeth  Beam  are  husband 
and  wife,  and  that  said  John  Beam,  on  the  11th  day  of  March, 
1880,  conveyed  said  real  estate  to  his  wife,  said  Elizabeth 
Beam,  without  leaving  any  property  in  his  own  name  to  pay  the 
defendant ;  that  said  John  Beam  purchased  said  land  in  1 846, 
and  took  the  title  in  his  own  name ;  that  she  admits  that  said 
Elizabeth  furnished  the  money  out  of  her  own  means  to  said 
John  Beam  to  purchase  said  land ;  but,  notwithstanding  this, 
she  avers  that  said  Elizabeth  permitted  her  said  husband  to 
hold  the  legal  title  thereto  in  his  own  name  continuously  for 
a  period  of  over  thirty-three  years,  to  wit,  from  June  20th, 
1846,  to  March  11th,  1880;  that  she  permitted  him  during 
said  entire  time  to  treat  said  lands  as  his  own,  cultivating  them 
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and  selling  the  proceeds  thereof^  and  to  hold  himself  oat  to 
the  world  as  the  sole  owner  thereof;  that  she  permitted  him 
to  pay  taxes  thereon  and  have  the  same  taxed  in  his  name  dur- 
ing said  entire  time ;  that  she  permitted  him  to  incorporate 
his  own  means  in  it^by  making  lasting  and  valuable  improve- 
ments thereon,  of  the  value  of  $4,500,  specifying  such  im- 
provements, and  alleging  that  all  of  them  were  made  with 
his  own  means,  and  which  facts  were  all  well  known  to  the 
plaintiff;  that  at  the  time  said  note  was  given  said  defendant 
had  no  knowledge  whatever  that  said  lands  were  bought  with 
moneys  belonging  to  said  plaintiff,  nor  that  she  claimed  any 
interest  or  title  to  said  lands,  but  believed  said  John  Eeam 
was  the  owner  thereof  in  good  faith,  and  knew  no  better  until 
after  said  John  Ream  had  conveyed  said  land  by  deed  to  said 
Elizabeth.     Wherefore,  etc. 

The  view  that  we  have  taken  of  this  paragraph  of  the 
cross  complaint  renders  it  unnecessary  to  examine  and  de- 
cide upon  the  sufficiency  of  the  facts  stated  to  constitute  an 
estoppel  to  the  plaintiff's  equitable  claim  to  the  lands. 

From  the  &cts  stated,  we  conclude  that  the  plaintiff  never 
bad  any  equitable  claim  to  the  lands. 

The  &cts  stated  show  that  the  money,  although  it  came 
from  the  estate  of  the  wife's  father,  was  invested  by  the  bus- 
band  in  the  lands  in  his  own  name,  in  1846.  At  that  time 
the  common  law  rule,  that  the  money  belonged  to  the  hus- 
band by  virtue  of  his  marital  relations,  prevailed,  and  without 
any  agreement  or  directions  to  the  contrary,  he  had  a  right 
to  invest  the  money  in  lauds  in  his  own  name,  without  any 
claim  resulting  to  his  wife.  If  there  was  anything  in  the 
transaction  that  made  it  an  exception  to  the  common  law 
rule,  in  order  to  make  it  available,  it  must  be  set  up  by  way 
of  answer  to  the  cross  complaint,  and  not  by  demurrer. 

There  was  no  error  in  overruling  the  demurrers  to  the 
cross  complaints. 

The  next  specification  of  error  insisted  upon  is  that  the 
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court  erred  in  overruling  appellant^s  motion  for  judgment  on 
the  special  findings  of  the  jury. 

The  special  findings  are  too  numerous  and  lengthy  to  copy 
in  this  opinion.  They  substantially  show  that  appellant  and 
her  husband  moved  to  this  State  in  the  year  1846;  that  she 
bad  ♦800,  derived  from  her  father^s  e^te,  with  which  she 
directed  her  husband  to  purchase  real  estate ;  that  he  invested 
the  same  in  the  160  acres  of  land  described  in  the  complaint, 
and  took  the  deed  in  his  own  name ;  that  they  took  posses- 
sion of  and  lived  upon  the  land  from  that  time  forward ;  that 
on  the  11th  day  of  March,  1880,  the  husband  conveyed  the 
lands  to  appellant  to  prevent  them  from  being  sold  to  pay  his 
debts;  that  before  that  time  he  had  become  involved  in  debts 
to  the  amount  of  $6,000,  which  then  existed ;  that  they  lived 
upon  the  farm  as  a  common  family,  without  any  agreement 
as  to  how  it  should  be  managed;  that  he  invested  the  pro- 
ceeds of  his  labor  and  the  products  of  the  farm  during  the 
time  in  making  improvements  thereon;  that  he  paid  the 
taxes,  made  the  improvements,  and  exercised  acts  of  owner- 
ship over  the  lands  from  1846  to  March  11th,  1880;  that 
defendants  believed  he  was,  and  relied  upon  his  being,  the 
owner  of  said  real  estate ;  that  appellant  knew  when  the 
deed  was  made  to  her  on  March  11th,  1880,  of  her  husband's 
indebtedness  to  defendants ;  that  the  husband  had  incorporated 
his  own  means  in  the  improvement  of  the  lands ;  that  the 
deed  to  the  husband  was  duly  recorded  in  July,  1847;  that 
when  he  deeded  the  lands  to  his  wife,  he  had  no  property  left 
subject  to  execution.  "  That  appellant  was  ignorant  of  her  true 
estate  of  title  to  said  lands  until  her  husband  became  involved, 
when  she  learned  the  title  was  in  her  husband,  and  to  prevent 
these  lands  from  being  sold  to  pay  his  debts,  she  requested 
him  to  make  a  deed  to  her,  which  he  did.*'  The  jury  also 
found  that  the  consideration  of  the  deed  was  $800,  but  it  was 
^^  further  stated  therein  as  the  consideration  of  said  deed, 
that  the  lands  were  purchased  with  her  money,  and  the  title 
taken  in  his  name  by  mistake,  and  that  said  deed  was  exe- 
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cuted  to  correct  said  mistake  or  for  to  stay  said  judgments 
and  executions." 

This  mistake,  having  rested  so  long  undiscovered,  would 
probably  have  remained  so,  had  not  her  husband  become  in- 
volved in  debts. 

There  is  nothing  ia  the  findings  creating  any  trust  in  the 
husband. 

The  request  that  the  money  be  invested  in  real  estate,  did 
not  require  that  the  real  estate  should  be  held  for  her  use, 
and  under  it  the  deed  would  rightfully  go  to  the  husband. 
It  does  not  appear  that  any  question  was  then  made  as  to 
whom  the  deed  should  be  made.  And  it  seems  as  though 
there  was  then  a  surrender  by  the  wife  to  the  husbaiid  of  all 
claim  to  the  money  or  the  property  in  which  it  was  invested. 

As  there  is  nothing  in  this  case  that  makes  it  an  ex^ption 
to  the  common-law  rule,  the  husband  having  reduced  the 
wife's  money  to  his  possession,  and  invested  it  in  real  estate 
in  his  own  name,  he  became  both  the  legal  and  equitable 
owner  of  the  lands  at  the  date  of  the  deed  in  1846.  1  Shars. 
Bl.  Com.  434;  Miller  v.  Blackbum^  14  Ind.  62;  Lichten-- 
berger  v.  Oraham,  50  Ind.  288;  Westerfidd  v.  Kimmery  82 
Ind.  365 ;  WaMron  v.  Sanders,  85  Ind.  270.  See  authorities 
therein  cited. 

According  to  these  authorities,  the  husband  being  in  law 
the  owner  of  the  money  at  the  time  of  its  investment,  there 
was  no  consideration  for  the  deed  made  by  him  to  his  wife 
on  the  11th  day  of  March,  1880.  The  deed  was  clearly  made 
to  defraud  creditors,  and  as  such  is  void  as  to  them.  The 
special  findings  clearly  establish  appellees'  counter -claims, 
and  appellant  had  no  right  to  judgment  in  her  favor  upon 
the  facts  found.  There  was  no  error  in  overruling  her  mo- 
tion. The  judgment  ought  to  be  affirmed. 
•  Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
in  all  things  affirmed,  with  costs. 
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New  Triai«. — Motion^  when  Made, —  VerdicL — Ptaelice, — Where  a  verdict 
is  rendered  on  the  last  day  of  the  term,  a  motion  for  a  new  trial  made  on 
the  first  day  of  the  succeeding  term  is  in  time.    B*  S.  1881,  section  561. 

iNSTRUcmoNS. — If  instructions  taken  together  are  without  conflict,  and 
properly  and  fully  express  the  law,  a  single  one,  incomplete  standing 
alone,  is  not,  on  that  ground,  liable  to  objection. 

From  the  Johnson  Circuit  Court. 

T.  W.  WooUm,  D.  D.  Banta,  J.  L.  While  and  W.  J.  Buch- 
ingham,  for  appellant. 

G.  M.  Overstreet,  A.  B.  Hunter^  iJ.  if.  Miller  and  -ff.  C. 
'Bamett,  for  appellee. 

BiCKNELL^  C.  C. — ^The  appellee  Sued  the  appellant  for  neg- 
ligence. The  complaint  was  filed  in  August^  1881.  It  averred 
that  in  1879  the  plaintiff  broke  his  leg  and  hired  the  defend- 
ant^ as  a  surgeon^  to  set  it  and  attend  to  it^  who^  in  such  em- 
ployment^ was  so  negligent  and  unskilful  that  the  leg  became 
crooked^  its  bones  failed  to  unite,  it  was  shortened  two  inches, 
the  joints  of  the  leg  and  foot  became  stiff  and  useless,  so  that 
the  plaintiff,  besides  suffering  needless  pain,  was  made  incapable 
of  attending  to  his  ordinary  business,  to  his  damage  $5,000. 

The  defendant  answered  by  a  general  denial. 

A  jury  gave  the  plaintiff  a  verdict  for  $480i  The  record 
states  that  the  verdict  was  rendered  on  October  Ist,  1881,  that 
being  the  twenty-fourth  day  of  September  term,  1881. 

There  was  no  motion  for  a  new  trial  at  that  term.  Under 
the  civil  code  of  1852,  sections  354  and  356,  a  motion  for  a  new 
trial  made  after  the  end  of  the  term  at  which  the  verdict  was 
rendered  was  too  late.     Greenup  v.  Crooks,  50  Ind.  410. 

Section  561  of  the  Revised  Statutes  of  1881  provides  that 
*^  if  the  verdict  or  decision  be  rendered  on  the  last  day  of  the 
session  of  any  court,  or  on  the  last  day  of  any  term,''  a  motion 
for  a  new  trial  may  be  made  "  on  the  first  day  of  the  next  term 
of  such  court,  whether  general,  special,  or  adjourned.'' 
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The  present  r<jcord  does  not  show  that  the  verdict  was  ren- 
dered on  the  last  day  of  the  session^  or  on  the  last  day  of  the 
term^  but  this  court  takes  judicial  notice  of  the  commencement 
and  of  the  duration  of  the  terms  of  the  circuit  courts.  JBoft- 
ertsy.  Masters,  40  Ind.  461 ;  Spencer  v.  Ourtia,  67  Ind.  221. 
We  know  judicially  that  the  September  term^  1881,  of  the 
Johnson  Circuit  Court  began  on  the  first  Monday  of  Septem- 
ber, and  that  the  twenty-fourth  day  of  that  term  was  its  last 
judicial  day. 

The  present  record,  immediately  after  the  statement  of  the 
.  verdict,  is  thus  continued :  "And  afterwards,  to  wit,  on  the 
21st  day  of  November,  1881,  the  same  being  the  first  judicial 
day  of  the  November  term,  1881,  of  the  Johnson  Circuit 
Court/^  etc.,  "the  following  proceedings  were  had,'' to  wit: 
"  Come  now  the  parties  fay  their  attorneys,  and  the  defendant 
moves  for  a  new  trial  of  this  cause  and  files  reasons  therefor 
as  follows." 

This  motion  was  in  time  under  section  561  of  the  B.  S.  of 
1881.  The  motion  was  overruled,  judgment  was  rendered  on 
the  verdict,  and  the  defendant  appealed. 

The  errors  assigned  are : 

1.  ^eftising  to  give  instruction  No.  5,  requested  by  de- 
fendant. 

2.  Giving  instruction  No.  3,  requested  by  plaintiff. 

3.  Overruling  the  motion  for  a  new  trial. 

Of  these  specifications  of  error  the  third  is  the  only  proper 
one.     Busk.  Prac.  244. 

The  reasons  assigned  for  a  new  trial  were : 

1.  Excessive  damages. 

2.  That  the  verdict  was  not  sustained  by  the  evidence  and 
was  contrary  to  law. 

3.  Error  of  law  occui-ring  at  the  trial,  Ist.  In  reftising  to 
give  to  the  jury  instruction  No.  5,  requested  by  defendant ; 
2d.  In  giving  to  the  jury  instruction  No.  3,  r^uested  by  the 
plain  tifi*. 

The  objection  to  the  refiisal  of  instruction  No.  5  is  not 
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argued  in  the  appellant^s  brief^  and  is,  therefore^  regarded  as 
waived. 

Instruction  No.  3  was  the  following : 

"  If  you  find  from  the  evidence  that  the  defendant  put  the 
plaintiff's  leg  in  proper  place  and  dressed  it^  you  should  en- 
quire what  means^  if  any^  were  used  by  him  to  keep  it  in 
place  and  to  guard  against  the  effects  of  the  ordinary  and  nat- 
ural movements  of  the  plaintiff  and  his  muscles  in  his  then 
condition.  The  responsibility  of  not  providing  such  safe- 
guards as  were  necessary  and  proper  in  the  case  rests  with  the 
defendant.  You  should  also  consider  what  directions  or  in- 
structions were  given  by  the  defendant^  or  whether  any  di- 
rections or  instructions  were  given,  as  to  the  duty  of  remain- 
ing quiet  and  not  moving^  or  the  dangerous  results  likely  ta 
follow  from  undue  motion.  The  responsibility  for  not  giving 
such  instructions  and  directions  as  were  necessary  and  proper 
rests  with  the  defendant ;  and  if  such  directions  and  instruc- 
tions were  necessary  and  proper,  and  he  failed  and  neglected 
to  give  them,  you  will  be  justified  in  considering  such  failure 
as  negligence  and  want  of  proper  care  and  attention.^' 

The  objection  to  this  instruction  is  stated  in  the  appellant's, 
additional  brief  as  follows : 

"  What  we  complain  of  in  the  instruction  we  object  to,  is 
not  that  it  is  incomplete  and  does  not  state  the  facts  fully^  but 
that  it  states  an  erroneous  principle  of  law. 

''  No  man  can  read  it  without  understanding  that  all  but 
the  first  proposition  in  it  was  left  to  the  judgment  of  the  jury 
without  reference  to  the  evidence. 

"  The  only  thing  which  they  were  told  they  should  find  from 
the  evidence  was  the  fact  whether  the  defendant  put  the  plain- 
tiff's leg  in  proper  place  and  dressed  it. 

'^  It  seems  to  us  that  the  very  fact  that  they  are  told  that 
this  &ct  must  be  found  from  the  evidence^  must  necessarily 
lead  the  jury  to  understand  that  the  other  fiicts  to  be  found  as* 
laid  down  in  the  instruction  need  not  be  based  entirely  upon 
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the  evidence,  bat  might  be  based  on  the  evidence,  their  com- 
mon sense  and  private  opinions.'' 

This  view  of  instruction  No.  3  is  not  satis&ctorj.  In  this 
instruction,  the  court  was  indicating  to  the  jury  some  of  the 
matters  to  which  their  attention  must  be  specially  directed ; 
the  jury  is  told  that  if  they  find  from  the  evidence  that  the  leg 
was  properly  put  in  place,  then  they  must  "  enquire  "  further 
and  ^^  consider  "  further  certain  other  matters.  The  court  had 
already  told  the  jury,  at  the  request  of  the  defendant,  that  the 
burden  of  proof  was  upon  the  plaintiff,  and  that  to  enable 
him  to  recover  they  must  find  "  that  he  has  proven  by  a  pre- 
ponderance of  the  evidence,  that  the  defendant  treated  the 
plaintiff's  broken  leg  in  a  careless  and  negligent,  or  in  an  un- 
skilful manner,  and  that  the  plaintiff  has  suffered  all  or  some 
of  the  injuries  charged.'' 

The  court  had  also  told  the  jury,  at  the  request  of  the  de- 
fendant, '^  You  must  further  find  from  the  evidence  that  the 
injury  or  injuries  which  have  resulted,  if  any  have  been  proven, 
are  the  direct  result  of  the  negligent,  careless  or  unskilAil 
treatment  given  by  the  defendant."  The  court  had  also  told 
the  jury  that  the  plaintiff  could  not  recover,  if  it  were  proved 
that  his  own  negligence  contributed  to  the  injury.    . 

When,  after  giving  such  instructions,  the  court  undertakes 
to  point  out  some  of  the  matters  into  which  the  jury  must 
"  enquire  "  and  about  which  they  must  "  consider,"  that  is  not 
in  conflict  with  such  instructions;  the  enquiry  and  consider- 
ation in  such  a  case  are  necessarily  in  relation  to  the  evidence, 
and  the  &ilure  to  repeat  the  preceding  instructions  in  con- 
nection with  each  of  the  particulars  alluded* to  can  not  mislead 
a  jury,  and  does  not  intimate  that  they  are  to  enquire  and  con- 
sider in  reference  to  anything  else  than  the  preponderance  of 
evidence  as  to  such  particulars. 

There  was  no  error  in  instruction  No.  3,  when  taken  in  con- 
nection with  the  other  instructions.  It  was  proper  to  call  the 
attention  of  the  jury  to  the  matters  alluded  to  in  said  instruc- 
tion No.  3.     Carpenter  v.  Blake,  75  N.  Y.  12,  19. 
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The  other  reasons  for  a  new  trial  are  that  the  damages  are 
excessive^  and  that  the  verdict  was  not  sustained  by  the  evi- 
dence and  was  contrary  to  law. 

There  was  evidence  tending  to  sustain  the  verdict ;  there 
was  conflicting  testimony,  but  in  such  a  case  this  court  will 
not  disturb  the  verdict  of  a  jilry.  Weaver  v.  StcUe,  83  Ind. 
289.  The  damages,  $480,  were  not  excessive ;  the  verdict  was 
not  contrary  to  law. 

There  was  no  error  in  overruling  the  motion  for  a  new  trial. 
The  judgment  ought  to  be  affirmed. 

Feb  Cubiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be,  and  the  same 
is  hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 

Petition  for  a  rehearing  overruled. 


No.  10,538. 

Baldwin  v.  Fleming. 

Prikcipal  anb  Surety. — Go-SureHes, — CoiUribution.---Pre9umpt%on. — En- 
deneei — In  an  action  on  a  promissory  note  against  the  makers,  it  having 
been  established  that  the  last  two  of  the  four  signers  of  th^  note  were 
sureties  thereon,  it  was 

Hddy  that  the  presumption  arose  that  said  sureties  were  co-sureties,  and 
were  bound  to  contribution,  but  that  such  presumption  might  be  over- 
thrown by  parol  evidence,  and  the  last  signer  might  thus  be  shown  to 
be,  in  fact,  a  surety  for  all  the  other  makers. 

Same. — Right  of  Surety  to  Fix  His  Liability, — Where  a  promissory  note  has 
been  signed  by  a  surety  and  entrusted  by  him  to  a  principal  maker,  who 
thereafter  obtains  the'  signature  of  another  surety  thereon,  the  latter 
snrety  has  a  right  to  determine  for  whom  he  will  become  surety,  and  to 
fix  the  nature  of  his  liability  as  between  himself  and  the  prior  makers; 
and  by  agreement,  written  or  parol,  express  or  implied,  between  him  and 
said  principal,  the  liability  of  said  subsequent  signer  may  be  made  that 

^  of  surety  for  all  the  makers  who  have  signed  before  him,  without  any 
agreement  or  communication  between  him  and  such  prior  surety  or  the 
payee,  and  without  the  knowledge  of  such  prior  surety,  of  whose  surety- 
ship said  subsequent  signer  has  notice  when  he  signs. 

Vol.  90.— 12 
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Qamie,— Affixing  the  Word  "  Sureiy."—The  addition  of  the  word  "surety"  to 
his  name  by  one  who  signs  a  promissory  note  after  the  signatures  of 
other  makers,  without  his  specifying  for  whom  of  such  prior  signers  he 
Intends  to  become  surety,  will  not  alone  rebut  his  implied  promise  to 
contribute  as  a  co-surety  with  prior  sureties  on  such  note. 

Supreme  Court. —  Weight  (/  Emdenet, — Before  the  Supreme  Court  can  dis- 
turb the  finding  of  the  trial  court  upon  a  question  of  fact,  it  must  be 
convinced  that  the  conclusion  reached  was  wholly  unsupported  by  the 
evidence. 

From  the  Warren  Circuit  Court. 

J.  W.  Sutton,  J.  McOabe  and  E.  F.  McGabe,  for  appellant* 
W.  P,  Rhodes  and  W.  L.  Rciboum,  for  appellee. 

Black,  C. — In  an  action  brought  by  William  Cameron 
against  Albert  B.  Baldwin,  Ralph  Baldwin,  Silas  Baldwin 
and  Frank  C.  Fleming,  on  a  promissory  note,  payable  to  said 
Cameron,  dated  November  23d,  1880,  and  si'gned  by  said  de- 
fendants in  the  order  in  which  their  names  are  above  set  out, 
the  word  "surety"  being  affixed  to  the  name  of  said  Flem- 
ing, the  last  signer,  the  question  of  suretyship  was  pre- 
sented by  the  pleadings  as  follows :  Silas  Baldwin,  the  appel- 
lant, by  his  cross  complaint,  alleged  that  he  executed  the  note 
as  surety  for  Albert  and  Ralph  Baldwin.  The  appellee,  by  his 
cross  complaint,  which  the  appellant,  by  his  answer  thereto, 
denied,  alleged  that  the  appellee  was  surety  for  all  the  other 
makers  of  the  note.  Ralph,  by  his  answers  to  these  cross 
complaints,  admitted  that  the  appellant  and  the  appellee  were 
sureties  on  the  note. 

A  return  of  "  not  found  ''  as  to  Albert  was  suggested  on 
the  record. 

The  court  tried  the  cause  and  found  that  Ralph  was  prin* 
cipal  in  the  note,  that  Silas  was  his  surety  thereon,  that,  aa 
to  Fleming,  Ralph  and  Silas  were  both  principals,  and  that 
Fleming  was  surety  on  the  note  for  both  Ralph  and  Silas ; 
and  it  was  adjudged  that  the  property  of  Ralph  be  first  ex- 
hausted before  proceeding  against  Silas,  and  that  the  property 
of  both  Ralph  and  Silas  be  first  exhausted  before  proceeding, 
against  Fleming. 
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A  motion  for  a  new  trial,  made  by  the  appellant^  was  over- 
ruled^ and  this  ruling  is  assigned  as  error.  The  only  ques- 
tion before  us  is,  whether  the  finding  was  sustained  by  suf- 
ficient evidence.     The  evidence  may  be  stated  in  small  space. 

The  appellee  introduced  the  note  and  testified  as  follows : 
'^The  defendant  Albert  B.  Baldwin  asked  me  to  sign  the 
note  in  suit.  I  declined  to  do  so,  but  told  him  I  would  if 
he  would  get  his  &ther,  Silas  Baldwin,  on  the  note.  He 
afterward  brought  the  note  to  me  with  his  &ther's  name  to  it. 
I  then  signed  the  note.  All  the  other  parties  had  signed  the 
note  before  I  signed  it.  I  think  it  was  the  day  before  that 
the  others  signed.  When  I  signed  the  note,  I  signed  as  surety 
for  all  the  other  parties.  I  had  no  communication  with  any 
one  about  the  note  but  Albert  B.  Baldwin.  The  note  was 
given  for  a  livery  stable  that  Albert  B.  Baldwin  and  Ralph 
Baldwin  were  buying  of  William-  Cameron.  That  I  under- 
stood when  I  signed  the  note.  I  did  not  know  whether  Silas 
Baldwin  was  one  of  the  purchasers  of  the  stable  or  not." 

Ralph  Baldwin  testified:  '^I  executed  the  note  in  suit  as 
one  of  the  principals.  My  brother,  Albert  B.  Baldwin,  was 
also  a  principal  in  the  note.  The  note  was  given  for  a  liVery 
stable  my  brother  and  I  bought  of  William  Cameron.  I  and 
my  brother  Albert  were  the  principals;  we  received  all  the 
consideration  for  the  note.  Silas  Baldwin  and  Frank  C. 
Fleming  were  sureties  on  the  note.  I  was  not  present  when 
Fleming  signed  the  note." 

The  appellant  testified :  "  Ralph  Baldwin  brought  the  note 
to  me  to  go  on  it  as  security  for  him.  He  said  Albert  would 
get  Fleming  to  go  security  on  the  note  for  Albert.  I  told  Ralph 
to  put  my  name  to  the  note.  I  never  received  any  part  of  the 
consideration  for  the  note.  The  note  was  given  for  a  livery 
stable  bought  by  Albert  B.  Baldwin  and  Ralph  Baldwin  of 
William  Cameron.     I  am  only  security  on  the  note." 

The  appellant  introduced  in  evidence  a  mortgage  of  an 
undivided  one-half  interest  in  a  portable  steam-engine  and  a 
separator,  executed  February  5th,  1881,  by  Albert  B.  and 
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Ralph  Baldwin^  to  the  appellee^  the  condition  therein  stated 
beings  "  that,  whereas  the  said  Frank  C.  Fleming  is  surety 
for  the  said  Albert  Baldwin  and  the  said  Ralph  Baldwin, 
wherein  they  are  indebted  to  one  William  Cameron  in  the 
sum  of  six  hundred  dollars,  by  a  promissory  note/^  etc.,  de- 
scribing the  note  in  suit:  "Now,  if  the  said  Albert  Baldwin 
and  the  said  Ralph  Baldwin  shall  well  and  truly  pay  said 
note,''  etc.     This  was  all  the  evidence. 

The  fact  being  established  that  both  the  appellant  and  the 
appellee  were  sureties  on  the  note,  the  presumption  arose 
that  they  were  co-sureties,  and  bound  to  contribution.  By 
parol  evidence,  this  presumption  might  be  overthrown,  and 
the  appellee  might  be  shown  to  be,  in  &ct,  a  surety  for  all 
the  other  makers.     Oldham  v.  Broom,  28  Ohio  St.  41,  48. 

The  appellee  had  a  right  to  determine  for  whom  he  would 
become  surety,  and  to  fix  the  nature  of  his  liability  as  between 
him  and  the  other  makers.  By  agreement,  written  or  parol, 
express  or  implied,  between  the  appellee  and  the  principal  en- 
trusted with  the  note  by  the  appellant  after  he  had  signed  it, 
the  appellee's  liability  might  be  made  that  of  a  surety  for  all  the 
other  makers,  without  any  agreement  or  any  communication 
between  the  appellee  and  the  appellant  or  the  payee,  and  with- 
out the  appellant's  knowledge.  See  Oldham  v.  Broom,  supra  ; 
Adams  v.  Flanagan,  36  Vt.  400 ;  Sherman  v.  Black,  49  Vt.  198; 
Bowser  v.  Renddl,  31  Ind.  128 ;  BohbiU  v.  Shryer,  70  Ind.  513. 

The  chattel  mortgage  was  executed  long  after  the  execution 
of  the  note,  and  the  appellant  was  not  a  party  to  it.  It,  indeed, 
contained  nothing  necessarily  inconsistent  either  with  the 
claim  that  the  appellee  was  surety  for  all  the  other  signers  of 
the  note,  or  the  proposition  that  he  was  a  co-surety  with  the 
appellant.  It  could  not  affect  the  question  of  the  relation  of 
the  parties  here  in  dispute. 

If  the  appellee  had  notice  that  the  appellant  was  a  surety, 
this  would  not  prevent  the  former  from  restricting  his  liability 
as  he  now  claims  to  have  done.  The  addition  of  the  word 
''surety"  to  his  name,  without  specifying  for  whom  he  became 
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surety^  would  not  alone  rebut  his  implied  promise  to  con- 
tribute as  a  co-surety  with  any  prior  sureties.  That  addition 
was  not  inconsistent  with  an  understanding  on  his  part  that 
one  of  the  prior  signers  was  a  surety  and  an  agreement  to  be 
his  co-surety.  If  he  believed^  and  under  the  circumstances 
had  a  right  to  suppose^  that  all  the  prior  signers  were  principals^ 
the  addition  of  the  word  "  surety ''  to  his  name  might,  perhaps, 
be  regarded,  in  connection  with  other  facts,  as  a  manifestation 
of  an  intention  to  become  a  surety  for  ^11  the  other  makers. 
Sherman  v.  Black,  supra. 

The  appellant  signed  the  note  in  form  as  a  principal,  and 
entrusted  it  with  one  of  the  principals.  The  conversation  be- 
tween the  appellant  and  Ealph,  when  the  former  authorized 
the  placing  of  his  name  upon  the  note,  does  not  appear  to  have 
been  reported  to  the  appellee,  and  he  was  not  affected  by  it. 
There  was  no  communication  between  the  appellee  and  any 
of  the  parties  except  Albert. 

The  appellee  had  the  burden  of  rebutting  an  equitable  pre- 
sumption, of  contradicting  an  implied  assumpsit.  Whether 
he  did  so  depends  upon  the  proper  construction  to  be  placed 
upon  what  w&s  said  and  done  at  the  two  interviews  between 
him  and  Albert,  considered  together  with  the  understanding 
in  regard  to  the  circumstances  shown  to  have  been  had  by  him 
when  he  signed.  He  understood  that  the  note  was  given  for 
a  livery  stable  which  Albert  and  Ralph  were  buying  of  the 
payee.  He  did  not  know  whether  Silas  was  one  of  the  pur- 
chasers or  not;  his  understanding,  however,  appears  to  have 
been  that  Albert  and  Balph  were  buying  it,  and  this  was  true. 
He  seems,  from  the  evidence,  to  have  signed  with  the  belief 
that  the  consideration  for  the  note  passed  to  Albert  and  Ralph ; 
Albert  asked  the  appellee  to  ^^  sign  the  note ;  '^  the  appellee, 
in  answer,  said  that  he  would  do  so  if  Albert  would  get  the 
appellant  "  on  the  note."  The  next  day  after  this  conversa- 
tion, the  note  was  taken  by  Albert  to  the  appellee  with  the 
appellant's  name  on  it,  and  the  appellee  then  signed  it,  adding 
the  word  "  surety  "  to  his  name. 
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Aside  from  the  statement  of  the  appellee  as  a  witness^  that 
he  signed  as  surety  for  all  the  other  parties,  it  seems  that  all 
that  was  shown  to  have  been  said  and  done  was  consistent 
with  a  purpose  on  the  part  of  the  appellee  not  to  become  a 
surety,  unless  the  appellant  would  first  go  on  the  note  as  a 
surety,  and  an  understanding  on  the  part  of  the  appellee  that 
the  appellant  did  become  a  surety,  and  consistent  also  with  a 
presumption  that  the  appellee  signed  as  a  co-surety. 

But  the  question  whether  the  appellee  signed  as  surety  for 
all  the  other  makers  was  a  question  of  fact,  to  be  decided  by 
the  trial  court  according  to  the  preponderance  of  the  evidence 
before  it.  If  there  was  any  testimony  tending  to  support  the 
finding,  we  can  not  weigh  the  evidence  for  the  purpose  of  de- 
termining the  preponderance.  The  testimony  is  set  out  in 
form  as  above  quoted.  The  appellee  was  cross-examined  as 
a  witness,  but  what  questions  were  propounded  to  him  or  to 
the  other  witnesses  we  do  not  know.  We  can  not  pass  upon 
the  admissibility  of  any  of  the  evidence.  Whether  there  was 
any  conversation,  and  if  so,  what  was  said  when  the  appellee 
signed  the  note  at  the  second  visit  of  Albert,  is  not  shown. 
But  the  appellee,  without  objection,  testified  that  he  signed 
the  note  as  surety  tor  all  the  other  parties.  This  was  the  feet 
disputed  by  the  appellant,  who  permitted  the  appellee  to  so 
testify  without  interrogating  him  as  to  what  was  said  at  the 
meeting  at  which  the  appellee  signed  the  note. 

We  can  not  say  that  the  court  could  not  consider  this  state- 
ment of  the  appellee  as  a  part  of  the  evidence  on  which  to 
base  its  finding.  It  must  be  regarded  by  us  as  evidence  tend- 
ing to  sustain  the  finding. 

We  do  not  regard  the  case  as  free  from  doubt,  but  before  we 
can  disturb  the  finding  of  the  trial  court  upon  a  question  of 
&ct,  we  must  be  convinced  that  the  conclusion  reached  was 
wholly  unsupported  by  the  evidence. 

The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  appellant's  costs. 
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CoKVETANCB. — It^oiU  Married  Woman,^Intereti  in  Hutband^s  Real  EsUUe. — 
By  the  provisions  of  sections  2939,  2940  and  2941,  R.  S.  1881,  a  marrie<) 
woman  less  than  twenty-one  and  more  than  eighteen  years  of  age  has 
been  authorized  to  execute  a  valid  conveyance  of  her  interest  in  her  hus- 
band's lands  in  this  State,  by  uniting  with  him  in  a  deed,  with  the  con- 
sent of  her  father — if  no  father,  with  the  consent  of  the  mother,  and 
if  neither  father  or  mother,  with  the  consent  of  the  circuit  judge,  to  be 
manifested  in  accordance  with  the  formalities  of  the  statute. 

Same. — Disaffirmance, — Action  to  Recover  Beal  EslcUe. — Complaint. — A  com- 
plaint by  such  woman  to  recover  her  interest  in  the  lands  of  her  hus- 
band, conveyed  by  them  in  1863,  on  the  ground  that  after  her  husband's 
death,  and  after  she  attained  full  age,  she  disaffirmed  such  conveyance, 
is  insufficient  on  demurrer,  when  it  is  not  averred  that  such  conveyance 
was  made  without  the  consent  of  father,  mother  or  circuit  judge. 

From  the  Johnson  Circuit  Court. 

0.  J.  GlesaneTy  E.  K,  Adams  and  L.  J,  Hackney ^  for  appel- 
lant. 

S.  P.  Oyler  and  W.  A.  Johnson,  for  appellee. 

Best,  C. — The  appellant  brought  this  action  against  the 
appellee  to  obtain  partition  of  certain  lands  in  the  complaint 
described. 

The  complai  nt  consisted  of  three  paragraphs.  Each  averred, 
in  substance,  that  on  the  15th  day  of  February,  1863,  the  ap- 
pellant was  the  wife  of  Willis  C.  Fisher,  who  owned  the  un- 
divided one-half  of  said  lands,  and  on  said  day  she  joined 
him  in  the  conveyance  of  the  same  to  Willis  T.  Webb  and 
William  Needham;  that  at  the  time  of  such  conveyance  she 
was  less  than  nineteen  years  of  age,  and  that  she  continued  the 
wife  of  said  Fisher  until  the  —  day  of  July,  1880,  when  he 
died  intestate ;  that  the  appellee  is  now  in  possession  of  said 
lands,  claiming  to  own  them,  and  that  on  the  23d  day  of 
February,  1882,  she  gave  him  notice  in  writing  that  she  was 
an  infant  when  said  conveyance  was  made,  and  that  she  re- 
voked and  disaffirmed  the  same.     Wherefore,  etc. 
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A  demurrer  for  the  want  of  facts  was  sustained  to  each  of 
these  paragraphs,  and  this  ruling  presents  the  only  qaestioa 
in  the  record. 

The  appellant's  claim  to  any  portion  of  this  land  is  based 
upon  the  assumption  that  her  deed  was  voidable,  and  that 
her  act  of  disaffirmance  invalidated  it.  If  her  deed  was  not 
voidable,  she  is  not  entitled  to  recover  any  portion  of  the 
land,  and  hence  it  was  incumbent  upon  her  to  aver  such  &ct8 
as  show  that  she  might  avoid  the  deed.  The  only  averment 
upon  this  subject  is,  that  she  was  less  than  nineteen  years 
of  age  when  she  joined  her  husband  in  the  conveyance.  This 
was  not^  in  our  judgment,  sufficient.  At  the  time  this  con- 
veyance was  made,  the  law  empowered  a  married  woman  who 
was  over  eighteen  years  of  age  to  join  her  husband  in  the 
conveyance  of  his  land  by  the  observance  of  certain  formal- 
ities, and  such  conveyances  are  valid. 

The  statute  then  in  force  provided  that  any  married  woman 
more  than  eighteen  and  less  than  twenty-one  years  of  age  may 
convey  her  right  to  any  lands  of  her  husband  sold  and  con- 
veyed by  him,  by  executing  and  acknowledging  the  execution 
of  such  conveyance,  if  the  father,  or  in  case  there  is  no  father^ 
if  the  mother,  shall  d.eclare  before  the  officer  taking  the  ac- 
knowledgment that  he  or  she  believes  that  such  conveyance 
is  for  the  benefit  of  such  married  woman^  and  that  it  would 
be  prejudicial  to  such  married  woman  and  her  husband  to  be 
prevented  from  disposing  of  such  lands,  which  declaration^ 
with  the  name  of  the  father  or  mother,  shall  be  inserted  as  a 
part  of  the  certificate  of  the  officer  taking  such  acknowledg- 
ment.   Section  2939,  R.  8.  1881. 

If  there  is  neither  father  nor  mother  living,  such  conveyance 
may  be  made  by  obtaining  the  assent  of  the  circuit  judge.  Sec- 
tions 2940  and  2941,  R.  S.  1881. 

It  will  thus  be  seen  that,  at  the  time  the  conveyance  in  ques- 
tion was  made,  the  law  empowered  a  married  woman  more 
than  eighteen  years  of  age  to  join  her  husband  in  the  con- 
veyance of  his  land,  and  when  executed  by  her  in  accordance 
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with  the  statute,  the  conveyance  was  binding,  and  could  not 
afterwards  be  disaffirmed  by  her.  It  was  incumbent  upon  her, 
as  before  remarked,  to  show  that  her  deed  was  voidable.  The 
averment  is  that  she  was  less  than  nineteen  years  of  age,  and 
hence  the  inference  is  that  she  was  more  than  eighteen.  Be- 
ing more  than  eighteen,  the  law  enabled  her  to  make  a  valid 
conveyance  of  her  right  in  her  husband's  lands  by  joining  him 
therein  with  the  consent  of  father,  mother  or  circuit  judge. 
The  averment  is  that  she  joined  her  husband  in  the  convey- 
ance, but  she  does  not  aver  that  this  was  done  without 
the  consent  of  fiither,  mother  or  circuit  judge.  This  must  be 
done  in  order  to  show  that  the  deed  is  voidable.  State,  ex  rd,, 
v.  WUz,  87  Ind.  190. 

The  averment  that  a  married  woman,  more  than  eighteen 
years  of  age,  joined  her  husband  in  the  conveyance  of  his 
lands  in  this  State  in  1863,  does  not  show  that  such  convey- 
ance is  voidable,  and,  therefore,  each  paragraph  of  the  com- 
plaint was  insufficient,  and  the  demurrer  was  properly  sus- 
tained.    The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellant^s  costs. 


No.  10,634. 
Wiseman  v.  Beckwith. 

Vendor  and  Vendee. — Consiituiumcd  Law. — OorUrad,  Obligation  of. —  Vested 
Rights, — The  obligation  of  an  executory  contract  to  convey  land  gives 
to  the  vendee  the  vested  right  to  a  conveyance  of  snch  title  as  the  vendor 
had  when  the  contract  was  made,  and  any  subsequent  legislation  which 
diminishes  such  title,  and  thereby  puts  it  out  of  the  vendor's  power  to 
perform  his  contract,  impairs  its  obligation,  and  is  therefore  void. 

Same. —  Widow, — Dower, — Conveyance, — Stare  Deeitis, — A.,  when  the  statute 
gave  the  wife  dower,  contracted  to  convey  lands  to  B.,  and  made  convey- 
ance after  the  statute  had  given  the  wife  one-third  in  fee,  she  not  join- 
ing in  the  conveyance. 


186  SUPREME  COURT  OF  INDIANA, 

Wiseman  v.  Beck  with. 

Heldj  that,  upon  the  death  of  A.,  his  widow  was  not  entitled  to  a  third  in  fee. 

Held,  also,  that  Strang  v.  C/em,  12  Ind.  37,  and  subsequent  cases,  holding 
that  in  such  case  the  widow  is  not  entitled  even  to  dower,  have  estab- 
lished a  rule  of  property  which  can  not  now  be  questioned. 

From  the  Hamilton  Circuit  Court. 

T,  J,  Kane  and  71  P.  Davis,  for  appellant. 
D.  Mo88  and  R.  R.  Stephenson,  for  appellee. 

Morris,  C. — The  appellant  sued  the  appellee  for  the  par- 
tition of  certain  real  estate  situate  in  Hamilton  county,  In- 
diana. The  appellant  alleges  in  ihe  complaint  that  she  was 
married  to  one  John  Wiseman  in  the  year  1828,  and  remained 
his  wife  until  his  death,  which  is  alleged  to  have  occurred  in 
the  year  1876 ;  that  her  said  husband,  John  Wiseman,  was, 
during  said  marriage,  seized  in  fee  of  the  southwest  quarter 
of  the  northeast  quarter  of  section  7,  township  18,  range  ^ 
■east,  in  Hamilton  county,  Indiana;  that  in  the  year  1854  her 
husband  conveyed  said  real  estate  to  one  Sherwin  P.  Jones ; 
that,  by  intermediate  conveyances,  the  title  conveyed  by  her 
said  husband  to  said  Jones  passed  to  the  appellee.  It  is 
averred  that  the  appellant  did  not  join  with  her  husband  in 
the  conveyance  of  said  land  to  said  Jones  nor  to  any  one  else ; 
that,  as  the  surviving  widow  of  the  said  John  Wiseman,  she  is 
the  owner  of  one-third  of  said  real  estate  in  fee,  and  that  the 
appellee  is  the  owner  of  two-thirds  as  the  remote  grantee  of 
said  John  Wiseman ;  that  they,  the  appellant  and  appellee, 
hold  said  land  as  tenants  in  common.     Partition  is  prayed. 

The  appellee  answered  in  one  paragraph,  in  which  he  al- 
leges that,  on  the  15th  day  of  April,  1853^  said  John  Wise- 
man, then  in  life,  but  since  deceased,  bargained  and  sold  the 
land  described  in  the  complaint  to  Sherwin  Jones  for  the  sum 
of  $1,000;  that  at  the  time  he  made  said  sale  said  Wiseman 
gave  said  Jones  a  title-bond,  binding  himself  to  convey  said 
land  to  him  on  the  payment  of  said  purchase-money;  that 
said  Jones  immediately  after  making  said  purchase,  and  in 
pursuance  thereof,  took  possession  of  said  land,  and  made 
lasting  improvements  thereon  of  the  value  of  $1,000;  that 
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afterwards,  during  the  year  1854,  the  said  John  Wiseman,  in 
pursuance  of  the  terms  of  said  contract,  conveyed  said  lands 
to  the  said  Jones ;  that  one  Elizabeth  Wiseman,  who  then 
lived  with  the  said  John  Wiseman,  and  whom  he  recognized  as 
his  wife,  united  with  him  in  the  execution  of  said  deed;  that 
Jones  conveyed  the  land  to  one  Whitsel,  who  conveyed  the 
same  to  one  Stephens,  who  conveyed  to  the  appellee ;  that 
Jones  bought,  paid  for,  took  possession  of,  and  made  improve- 
ments on  said  land  in  good  faith,  without  any  knowledge  of 
the  fact  that  the  appellant  was,  or  ever  had  been,  the  wife  of 
the  said  John  Wiseman ;  that  his  possession  and  that  of  his 
grantors  was  continuous,  uninterrupted,  exclusive  and  adverse 
to  the  petitioner  and  all  others  for  more  than  twenty  years 
prior  to  the  death  of  the  said  John  Wiseman,  and  until  the 
<;ommencement  of  this  suit.     Wherefore,  etc* 

The  appellant  demurrtid  to  the  answer.  The  court  over- 
ruled the  demurrer.  The  appellant  elected  to  stand  by  her 
demurrer,  and  final  judgment  was  rendered  for  the  appellee. 

The  appellant  insists  that  the  court  erred  in  overruling  the 
demurrer  to  the  answer,  and  this  is  the  only  error  assigned. 

At  the  time  John  Wiseman  is  alleged  to  have  sold  and 
given  the  possession  of  the  land  to  the  said  Jones,  he  owned 
the  same  in  fee,  subject  only  to  the  inchoate  right  of  the  ap- 
pellant to  one-third  of  the  same  for  life,  in  case  she  should 
survive  him.  John  Wiseman  could  sell  the  title  and  all  the 
interest  he  then  owned  ii^  said  land.  By  such  sale  the  pur- 
chaser would  become  the  equitable  owner  of  the  interest  of 
his  vendor,  and  being  in  possession,  upon  the  payment  of  the 
purchase-money,  he  would  be  entitled,  by  his  contract  of  pur- 
chase, to  a  conveyance  of  the  right  and  title  which  his  vendor 
had  at  the  time  of  the  purchase.  By  the  contract  of  pur- 
chase, Wiseman  was  bound  to  transfer  to  the  purchaser  all 
the  title  to,  and  interest  in,  the  land  which  he  had  at  the  time 
of  the  sale  and  purchase.  The  obligation  of  the  contract  re- 
quired this.  Any  subsequent  legislation,  which  attempted  to 
take  from  Wiseman  the  title  which  he  had  at  the  time  the 
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contract  was  made^  and  give  it  to  another,  thereby  disabling 
him  from  performing  the  contract,  would  impair  its  obliga- 
tion. For  the  law  existing  at  the  time  of  the  making  of  a 
contract,  silently  entered  into  it,  and  constituted  one  of  its 
terms,  and  this  law  determined  the  measure  of  its  obligation. 

In  the  case  of  McOrackefa  v.  Hayward,  2  How.  608,  the 
court  say:  "In  placing  the  obligation  of  contracts  under  the 
protection  of  the  constitution,  its  framers  looked  to  the  es- 
sentials of  the  contract  more  than  to  the  forms  and  modes  of 
proceeding  by  which  it  was  to  be  carried  into  execution ; 
annulling  all  Stat«  legislation  which  impaired  the  obliga- 
tion, it  was  left  to  the  States  to  prescribe  and  shape  the  rem- 
edy to  enforce  it.  The  obligation  of  a  contract  consists  in 
its  binding  force  on  the  party  who  makes  it.  This  depends 
on  the  laws  in  existence  when  it  is  made ;  these  are  necessarily 
referred  to  in  all  contracts,  and  forming  a  part  of  them  as 
the  measure  of  the  obligation  to  perform  them  by  the  one 
party,  and  the  right  acquired  by  the  other.  There  can  be  no 
other  standard  by  which  to  ascertain  the  extent  of  either, 
than  that  which  the  terms  of  the  contract  indicate,  according 
to  their  settled  legal  meaning ;  when  it  becomes  consummated^ 
the  law  defines  the  duty  and  the  right,  compels  one  party  to 
perform  the  thing  contracted  for,  and  gives  the  other  a 
right  to  enforce  the  performance  by  the  remedies  then  in 
force.  If  any  subsequent  law  affect  to  diminish  the  duty,  or 
to  impair  the  right,  it  necessarily  bears  on  the  obligation  of 
the  contract,  in  favor  of  one  party,  to  the  injury  of  the  other ; 
hence  any  law,  which  in  its  operation,  amounts  to  a  denial 
or  obstruction  of  the  rights  accruing  by  a  contract,  though 
professing  to  act  only  on  the  remedy,  is  directly  obnoxious  to 
the  prohibition  of  the  constitution." 

In  this  case,  by  the  contract,  the  duty  of  Wiseman  was  to 
convey  the  title  which  he  had  in  April,  1853,  to  the  land  in 
controversy  to  Jones,  and  the  right  of  Jones  was  to  have 
such  title.  If  the  law  of  1852,  which  took  effect  May  the 
6th,  1853,  is  held  to  give  the  appellant  one-third  of  the  land 
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in  fee,  it  necessarily  affects  the  duty  of  John  Wiseman,  as  de- 
fined by  liis  contract  of  sale,  and  it  manifestly  impairs  the 
rights  of  Jones  as  the  purchaser.  The  law  of  1852  can  not, 
therefore,  have  this  effect  without  impairing  the  obligation 
of  the  contract  by  which  Wiseman  sold  and  agreed  to  convey 
to  Jones. 

But,  for  another  reason,  the  law  giving  the  widow  one-third 
in  fee  of  the  land  of  which  her  husband  was  seized  during 
coverture,  and  in  the  conveyance  of  which  she  has  not  joined, 
can  not  apply.  Before  that  law  took  effect,  according  to  the 
averments  of  the  answer,  Jones  had  a  vested  interest  in  the 
land.  That  interest  could  not  be  disturbed  or  affected,  or  in 
any  way  diminished,  or  in  any  degree  divested,  by  subsequent 
legislation.  If  Jones,  by  his  purchase,  had  or  secured  a  vested 
interest  in  this  land,  it  will  hardly  be  pretended,  in  view  of 
the  decisions  of  this  court,  extending  from  1857  to  the  present 
time,  and  the  decisions  of  the  courts  of  other  States,  that  such 
interest  could  be  diminished  by  subsequent  legislation.  Strong 
v.  Clem,  12  Ind.  37;  Nod  v.  Evnng,  9  Ind.  37;  Tayloi-v. 
Sample^  51  Ind.  423 ;  May  v.  Fletcher,  40  Ind.  575 ;  Bowen  v. 
PresiUm,  48  Ind.  367 ;  Bowers  y.  Bowers,  53  Ind.  430. 

Judge  Cooley,  in  his  work  on  Constitutional  Limitations, 
p.  357,  says : 

"  But  there  is  no  rule  or  principle  known  to  our  system 
under  which  private  property  can  be  taken  from  one  person 
and  transferred  to  another,  for  the  private  use  and  benefit  of 
such  other  person,  whether  by  general  law  or  by  special  enact- 
ment. *  *  *  No  reason  of  general  public  policy  will  be  suf- 
ficient, it  seems,  to  validate  such  transfers  when  they  operate 
upon  existing  vested  rights.'' 

It  is  upon  this  principle  that  the  foregoing  cases  rest,  and 
we  think  they  are  not  liable  to  just  criticism. 

By  the  contract,  Jones  became  the  equitable  owner  of  the 
title  and  interest  of  John  Wiseman  in  and  to  the  land  in  con- 
troversy ;  he  was  the  equitable  owner  of  the  land,  subject  only 
to  the  inchoate  dower  right  of  the  appellant.  To  hold  that  by 
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the  law  which  took  effect  May  the  6th,  1853,  the  appellant 
held  an  inchoate  interest  in  fee  to  one-third  of  the  land,  would 
be  taking  something  from  Jones  and  giving  it  to  the  appel- 
lant for  her  private  use.     This  can  not  be  done. 

Pomeroy,  in  his  work  on  Equity  Jurisprudence,  says: 

"  In  truth  the  vendee  becomes  the  equitable  owner  of  the 
land  and  the  vendor  the  equitable  owner  of  the  purchase- 
money  at  once,  upon  the  execution  of  the  contract,  even  be- 
fore any  portion  of  the  purchase-money  is  paid."  Pom.  Eq» 
Juris.,  section  368. 

In  defining  what  constitutes  a  vested  right.  Judge  Cooley 
says :  "  It  must  have  become  a  title,  legal  or  equitable,  to  the 
present  or  future  enjoyment  of  property,  or  to  the  present  or 
future  enforcement  of  a  demand,  or  a  legal  exemption  from  a 
demand  made  by  another."     Const.  Lim.  359. 

According  to  this  definition,  the  correctness  of  which  will 
not  be  questioned,  it  is  quite  clear  that  by  the  contract  of  sale 
Jones  had  a  vested  right  to  and  in  the  land  in  controversy,  a 
right  to  have  transferred  to  him,  upon  the  payment  of  the 
purchase-money  pursuant  to  the  terms  of  the  contract,  the 
title  to  the  land  in  fee,  subject  only  to  the  life-estate  of  the  ap- 
pellant to  one-third  of  the  saAc,  if  she  survived  her  husband^ 
and  it  is  equally  clear,  we  think,  that  this  right  could  not 
be  disturbed  by  subsequent  legislation. 

But.  the  contract  of  purch&se  and  the  rights  of  Jones  and 
the  appellee,  as  his  grantee,  would  not  be  in  any  way  dis- 
turbed by  giving  to  the  appellant  the  right  to  one-third  of 
the  land  from  the  death  of  her  husband  during  her  life.  To 
do  this  would  be  neither  an  invasion  nor  a  diminution  of  the 
rights  of  Jones. 

But  dower  was  abolished  by  the  law  of  1852.  The  right 
of  dower,  being  but  an  expectancy  during  the  life  of  the  hus- 
band, was  subject  to  legislative  control.  Cooley  Const.  Lim. 
359 ;  Strong  v.  Clem,  supra. 

Though  dower  was  abolished  in  1853,  after  the  contract  of 
sale  was  made  in  this  case,  still,  may  not  the  appellant,  as  th(* 
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widow  of  John  WisemaO;  take^  under  the  law  which  gives  her 
a  third  in  fee^  a  less  estate  ?  Does  it  follow  that  because  of  the 
sale  made  by  her  husband  she  can.  not  take  a  fee  without  dis- 
turbing vested  rights  or  impairing  the  obligations  of  a  con- 
tract? She  can  not  take  a  less  estate  than  a  fee^  though  such 
less  estate  might  be  taken  without  interfering  with  vested 
rights  or  impairing  the  obligations  of  a  contract.  The  writer 
of  this  opinion  can  see  no  reason  why  the  appellant  might  not^ 
under  the  law  of  1852,  take  such  less  estate — why  the  law 
should  not  be  operative  as  far  as  it  can  operate  without  dis- 
turbing vested  rights  or  impairing  the  obligations  of  contracts. 
The  case  before  us  must,  it  would  seem,  have  been  within  the 
contemplation  of  the  law-makers  of  1852,  and  it  may  be  &irly 
assumed  that  the  reason  why  it  was  not  specifically  provided 
for  was  because  it  was  intended  that  the  widow,  under  the 
provisions  made,  could  take  less  than  a  fee,  where,  by  reason 
of  contracts  made  before  the  law  took  effect,  she  could  not 
obtain  the  fee.  But  the  decisions  referred  to  settle  the  ques- 
tion the  other  way.  It  is  obvious  that  in  the  case  of  Strong' 
V.  Clem,  supra,  and  the  other  cases  referred  to,  the  widow,  not 
having  joined  in  the  conveyance,  might  have  taken  a  life-es- 
tate in  the  land  in  controversy  without  invading  the  vested 
rights  of  the  purchaser  or  impairing  the  obligations  of  the 
contract  of  purchase.  The  court  held,  however,  that  she  wa* 
not  entitled  to  even  a  life-estate.  The  question,  it  is  true,  does 
not  seem  to  have  been  discussed  by  the  court,  but  the  rule  es- 
tablished has  been  acquiesced  in  as  the  law  for  many  years,, 
and  the  appellee,  for  any  thing  that  appears  in  the  record,  may 
have  purchased  the  land  in  controversy  in  reliance  upon  these 
cases.  The  rule  thus  established  has  become  one  of  property^ 
and  it  is  now  too  late  to  question  it.  We  conclude  that  the 
court  did  not  err  in  overruling  the  demurrer  to  the  appellee's 
answer. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion^ 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  ap- 
pellant. 
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~90~~iflB  Waterooubses. —  D^nition  qf. —  Obstimdion. —  Damages, — Surface  Water . — 

155-.^  A  lake  fed  by  streams,  the  waters  of  which  in  times  of  flood  find  exit  bv 

iS  237  rapid  percolation  through  a  bed  of  gravel,  so  that  there  is  a  sensible 

current  towards  the  gravel  bed,  is  a  running  stream,  and  not  merely  sur- 
face water,  and  one  who  obstructs  the  flow  to  such  place  of  discharge, 
and  thereby  causes  the  water  to  overflow  the  lands  of  another,  is  liable 
for  the  consequent  damages. 

From  the  Superior  Court  of  Tippecanoe  county. 

JS.  C,  Gregory  and  W.  B,  Gregory,  for  appellant. 
i2.  P.  Davidson  and  J.  G.  Davidson,  for  appellee. 

BiCKNELL^  C,  C. — ^This  was  an  action  by  the  appellee 
against  the  appellant  to  recover  damages. 

The  complaint  averred^  in  substance^  that  the  plaintiff 
owned  land  adjacent  to  a  large  stream  of  running  water  called 
Headly^s  lake,  which  had  its  outlet  over  low  grounds  and 
through  a  gorge  eastward  to  Burnett^s  creek,  and  did  not 
overflow  the  plaintiff^s  land;  that  in  1868  a  former  com- 
pany built  a  gravel  road,  and  made  an  embankment  across 
said  low  grounds  and  gorge,  and  put  under  it  an  insufficient 
culvert ;  that  afterwards,  the  defendant  became  the  owner  of 
said  gravel  road,  and  removed  the  culvert  and  raised  the  em- 
bankment, so  that  it  confined  the  waters  of  said  lake,  whereby 
the  waters  were  thrown  back  upon  ten  acres  of  the  plaintiff's 
arable  land  in  times  of  heavy  rainfalls,  and  the  plaintiff's 
crops  were  destroyed,  to  his  damage,  $600. 

A  demurrer  to  this  ^omplaittt,  for  want  of  facts  sufficient, 
was  overruled. 

The  defendant  answered  by  a  general  denial.  The  issue 
was  tried  by  a  jury,  who  found  for  the  plaintiff,  with  $220 
damages.  Judgment  was  rendered  upon  the  verdict  over  a 
motion  for  a  new  trial  by  the  defendant,  and  the  defendant 
appealed. 

The  errors  assigned  are  the  following : 
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1.  Overruling  the  demurrer  to  the  complaint. 

2.  Overruling  the  motion  for  a  new  trial. 
The  reasons  alleged  for  the  new  trial  were : 

1.  That  the  verdict  is  not  sustained  by  sufficient  evidence. 

2.  That  the  verdict  is  contrary  to  law. 

3.  Error  in  giving  instructions  asked  by  the  plaintiff^  num- 
bered 1^  2^  3^  6,  7y  8  and  9,  and  in  giving  instructions  Nos. 
5  and  11  as  modified,  and  in  refusing  to  give  instructions 
asked  by  the  defendant  numbered  I  and  IV. 

The  appellant  in  his  brief  does  not  discuss  separately  any 
of  the  errors  assigned.  He  says:  "The  three  questions  pre- 
sented;  1st,  The  want  of  &cts  sufficient  in  the  complaint; 
2d,  The  want  of  sufficient  evidence ;  3d,  Error  of  the  court 
in  the  charge  to  the  jury,  will  be  presented  together.^' 

But  he  points  out  no  particular  defect  in  the  complaint, 
nor  does  he  call  our  attention  to  any  specific  error  in  the  in- 
structions, and  although  he  refers  to  certain  testimony  as 
tending  to  show  that  the  water  thrown  back  upon  the  plain- 
tiff's land  was  merely  surface  water,  he  does  not  show  that 
there  was  no  testimony  tending  to  sustain  the  verdict.  The 
real  question  in  controversy  is  this :  Was  the  body  of  water 
called  Lake  Headly  a  running  stream,  or  was  it  mere  sur&ce 
water?  The  law  is  well  settled  in  Indiana  that  for  obstruct- 
ing a  natural  watercourse  an  action  will  lie,  Weia  v.  GUy  of 
MadiaoTiy  75  Ind.  241  (39  Am.  R.  135),  but  a  land-owner  has 
a  right  to  ward  off  surface  water  from  his  own  land.  Oairo, 
etc.,  R.  R.  Go.  V.  Stevens,  73  Ind.  278  (38  Am.  R.  139)  ;  Taylor 
v.  Piekas,  64  Ind.  167  (31  Am.  R.  114) ;  BmthaU  v.  Seifert, 
77  Ind.  302 ;  Cairo,  etc.,  R.  R.  Go.  v.  Houry,  77  Ind.  364. 
The  complaint  does  not'show  that  the  body  of  water  obstructed 
was  mere  surface  water.  It  states  that  it  was  a  large  stream 
of  running  water,  having  its  outlet  over  low  grounds  and 
through  a  gorge  eastward  to  Burnett's  creek,  and  that  such 
outlet  was  obstructed  by  an  embankment  built  across  said 
low  grounds  and  gorge. 
Vol.  90.— 13 
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There  was  no  error  in  overruling  the  demurrer  to  the  com- 
plaint. 

In  the  case  of  Taylor  v.  Fickas,  supra,  this  court  said : 
"The  true  doctrine  in  such  a  case,  we  believe,  was  expressed 
by  the  Chancellor  in  the  case  of  Earl  v.  DeHart,  1  Beasley^ 
280 :  *  If  the  face  of  the  country  is  such  as  necessarily  col- 
lects in  one  body  so  large  a  quantity  of  water,  after  heavy 
rains  and  the  melting  of  large  bodies  of  snow,  as  to  require 
an  outlet  to  some  common  reservoir,  and  if  such  water  is 
regularly  discharged  through  a  well-defined  channel,  which 
the  force  of  the  water  has  made  for  itself,  and  which  is  the 
accustomed  channel  through  which  it  flows,  and  has  flowed 
from  time  immemorial,  such  channel  is  an  ancient  natural 
watercourse.' "  This  language  was  also  quoted  with  approval 
in  the  subsequent  case  of  Schlickter  v.  PhUlipyy  67  Ind.  201.. 
Upon  this  subject  the  court  instructed  the  jury  as  follows  r 
"If  you  find  from  the  evidence  that  the  so-called  Lake 
Headly  is  and  was  from  time  immemorial  a  natural  body  of 
water,  fed  and  supplied  by  natural  watercourses  flowing  into 
it  upon  its  sides ;  that,  like  other  streams,  it  had  its  stages  of 
high  and  low  water ;  that  in  its  stage  of  ordinary  high  water 
it  extended,  by  its  natural  flow,  considerably  beyond  and  to 
the  northward  of  what  is  now  the  embankment  of  the  gravel 
road ;  that,  by  reason  of  its  such  extension  northeastward,  its 
waters,  before  the  erection  of  the  embankment,  rapidly  sub- 
sided, and  thereby  the  plaintiff*'s  lands  were  saved  from  in- 
jurious inundation,  then,  upon  such  facts  (if  so  found),  it  was 
the  right  of  the  plaintifl^  as  against  the  defendant  (whatever 
may  have  been  the  rights  of  others),  to  have  the  waters  of  said 
lake  continue  to  flow  in  their  natural  course,  and  the  builders 
of  the  gravel  road,  whether  the  defendant  or  a  former  company, 
had  no  right  to  obstruct  the  said  flow,  to  the  plaintiff's  damage, 
without  first  having  obtained  from  him  the  right  to  do  so." 
The  court  also  gave  the  jury  the  following  instruction : 
"  If  you  find  from  the  evidence  that  the  so-called  Lake 
Headly,  at  and  before  the  time  of  the  building  of  the  embank* 
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ment  complained-  of,  was  a  natural  body  of  water,  about  a 
mile  long  by  a  quarter  of  a  mile  or  so  wide,  commencing 
with  a  point  or  apex  at  its  west  end  adjacent  to  tiie  northwest 
corner  of  the  plaintiff's  land,  and  extending  first  in  an  easterly 
and  then  in  a  northeasterly  course,  and  terminating  north  of 
the  embankment  in  question ;  that  it  was  supplied  and  fed  by 
several  streams  putting  into  it  from  its  north  and  south  sides ; 
that  its  waters  were  rapidly  changed  and  drawn  off  by  perco- 
lation ;  that  the  percolation  or  passage  of  the  waters  at  its 
northeast  end,  through  an  extensive  field  of  sand  and  gravel, 
was  so  great  as  in  times  of  fullness  to  reduce  its  waters  with 
unusual  rapidity;  and  if  you  find  that  the  percolation  of  the 
waters  at  its  northeast  end  was  so  great  as  to  create  a  draw- 
ing or  movement  of  the  waters  to  that  end,  though  imper- 
ceptibly to  ordinary  observation,  then  upon  such  a  state  of 
&cts,  if  so  found  to  have  existed,  the  said  lake  was  within  the 
meaning  of  the  law  a  watercourse.  A  watercourse  usually 
empties  or  debouches  into  some  other  stream  or  body  of  water, 
but  not  necessarily  so.  It  may  sink  into  a  cavity  or  be  taken 
dowD  by  rapid  percolation." 

The  court  also  gave  the  jury  the  following  instruction : 
"  If  Lake  Headly  was  a  natural  body  of  water  lying  in  a 
natural  basin,  extending  over  the  lands  of  others,  but  not  ex- 
tending over  the  land  of  the  plaintiff,  being  constantly  fed 
and  supplied  by  living  streams,  the  owners  of  the  lands  upon 
which  it  was  might  (so  far  as  any  question  here  appears)  have 
drained  or  abated  the  lake,  if  they  could  have  done  so  with- 
out injury  to  others,  but  they  could  not  get  clear  of  it  upon 
their  own  lands,  by  diverting  it  upon  the  lands  adjacent  of  oth- 
ers, and  what  they  could  not  do  the  defendant  could  not  do.  If 
they  could  not  abate  it  without  injury  to  others,  then  the  law 
requires  them  to  endure  what  the  arrangements  of  nature 
have  made  remediless." 

The  court,  at  the  request  of  the  defendant,  gave  the  jury 
the  following  instruction,  after  reciting  the  allegations  of  the 
complaint : 
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"  This  complaint  is  for  obstructing  the  flow  of  a  running 
stream  of  water ;  to  constitute  such  a  running  stream  or  water- 
course for  the  obstruction  of  which  an  action  will  lie,  there 
must  be  a  stream  usually  flowing  in  a  particular  direction, 
though  it  need  not  flow  continually ;  it  may  sometimes  be  dry ; 
it  must  flow  in  a  definite  channel,  having  a  bed,  sides  or  banks, 
and  must  usually  discharge  itself  into  some  other  stream  or 
body  of  water ;  it  must  be  something  more  than  a  mere  sur- 
face drainage  over  the  entire  face  of  a  tract  of  land,  occasioned 
by  unusual  freshets  or  other  extraordinary  cause;  it  does  not 
include  the  water  flowing  in  hollows  or  ravines  in  land,  which 
is  the  mere  surface  water  from  rain  or  melting  snow,  and  is  dis- 
charged through  them  from  higher  to  lower  land,  but  which 
at  other  times  are  destitute  of  water,  such  hollows  or  ravines 
are  not,  in  legal  contemplation,  ^  watercourses,'  for  the  ob- 
struction of  which  an  action  will  lie,  and  if  you  believe  from 
the  evidence  in  this  cause  that  the  only  overflow  of  the  waters 
of  Lake  Headly  in  a  northeasterly  direction  was  occasioned 
by  extraordinary  freshets,  causing  the  water  to  flow  over  the 
high  ground  at  the  northeast  end  of  the  lake,  then  that  was 
not  a  watercourse  within  the  meaning  of  the  law,  and  then  it 
would  be  your  duty  to  find  for  the  defendant/' 

These  instructions  were  appropriate  to  the  evidence,  and 
fairly  pointed  out  the  distinction  between  a  permanent  water- 
course and  mere  surface  water. 

There  was  evidence  tending  to  show  that  the  northern  part 
of  the  bottom  of  Lake  Headly  was  a  bed  of  porous  gravel 
and  sand  extending  beyond  the  site  of  the  present  embank- 
ment, at  ordinary  high  water,  and  that  through  this  bed  the 
water  passed  down  with  such  rapidity  as  to  create  a  continual 
current  from  the  southwest  to  the  northeast,  and  that  this  was 
always  so  until  the  making  of  the  embankment  prevented  the 
waters  from  flowing  in  their  accustomed  course,  and  threw 
them  back  upon  the  plaintifi^'s  land.  The  evidence  showed 
that  the  lake  was  fed  by  living  streams,  and  whether  the  water 
passed  away  by  an  outlet  on  the  surface  of  the  ground,  or  fell 
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into  a  cavern  at  the  north  end,  or  went  downward  more  slowly 
through  a  bed  of  gravel  at  the  north  end,  such  passage  would 
still  be  the  natural  channel  of  the  current,  which  the  defend- 
ant would  have  no  right  to  obstruct. 

As  already  stated,  the  appellant  has  pointed  out  no  specific 
defect  in  any  of  the  instructions ;  the  general  objection  seems 
to  be  that  here  was  a  case  of  mere  sur&ce  water,  and,  there- 
fore, the  instructions  given  and  refused  were  wrongly  given 
or  refused.  Under  such  a  general  presentation,  we  are  not  re- 
quired to  repeat  here  the  remaining  instructions.  We  think 
there  was  no  error  in  giving  or  refusing  the  instructions;  and 
we  think  there  was  evidence  &irly  tending  to  sustain  the  ver- 
dict of  the  jury.  We  find  no  error  in  the  record.  The  judg- 
ment ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 

On  Petition  for  a  Rehearing. 

BiCKNELL,  C.  C. — The  petition  states  that  Ijake  Headly 
"  is  in  no  sense  a  running  stream,  and  is  without  known  channel 
or  course  on  the  land  on  which  the  appellant's  road  is  built,'' 
and  that  "  it  is  a  collection  of  water  supplied  by  surface  water 
and  the  overflow  of  Indian  creek.''  But  the  question  as  to 
Lake  Headly  was  fairly  submitted  to  the  jury. 

The  difference  between  a  permanent  watercourse  and  mere 
surface  water  was  distinctly  pointed  out  by  the  court  below, 
in  its  instructions  copied  in  the  principal  opinion,  and  the 
jury  were  plainly  told  that  they  should  not  return  a  verdict 
for  the  plaintiff  unless  they  should  find  from  the  evidence  that 
the  so-called  Lake  Headly  was  not  mere  surface  water,  but 
was,  and  had  been  from  time  immemorial,  a  permanent  water- 
course such  as  the  court  in  its  instructions  described. 

There  was  evidence  tending  to  show  that  Lake  Headly  was 
a  permanent  watercourse,  fed  by  several  streams,  with  a  nat- 
ural channel,  which  its  waters,  when  high,  always  took,  and 
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pellant^  and  against  the  appellee  Heller^  upon  such  note; 
that  after  the  judgment  of  dismissal^  and  while  said  appeal 
was  pending  in  this  courts  the  appellee  Heller  commenced 
another  action  upon  said  note  against  said  Marsh  and  this  ap- 
pellant in  the  Hancock  Circuit  Court ;  the  venue  was  changed 
to  the  Henry  Circuit  Court,  and  a  judgment  recovered  against 
said  Marsh  and  this  appellant  for  the  full  amount  of  said  note 
and  interest;  that  since  the  rendition  of  the  judgment  in  the 
Hancock  Circuit  Court  in  favor  of  appellant  and  against  the 
appellee  Heller,  as  directed  by  this  court,  said  Heller  has 
caused  an  execution  to  issue  upon  the  judgment  recovered 
against  the  appellant  by  him  before  that  time  in  the  Henry 
Circuit  Court,  has  placed  the  same  in  the  hands  of  the  ap- 
pellee William  H.  Thompson,  sheriff  of  Hancock  county, 
who  is  threatening  to  sell  the  property  of  appellant,  and  un- 
less restrained  will  do  so,  to  the  great  injury  and  damage  of 
the  appellant. 

Do  the  facts  thus  stated  entitle  the  appellant  to  the  relief 
sought?  It  is  well  settled  that  a  court  of  equity  will  restrain 
proceedings  upon  a  judgment  at  law,  where  its  enforcement  is 
against  conscience,  and  the  same  has  been  recovered  by  an  un- 
feir  advantage.  Wherever,  by  accident,  mistake,  fraud  or 
otherwise,  an  tmfair  advantage  has  been  obtained  in  proceed- 
ings at  law,  and  it  is  against  conscience  to  make  use  of  such 
advantage,  a  court  of  equity  will  restrain  the  party  from  mak- 
ing use  of  the  same ;  and  after  judgment  any  facts  which  prove 
it  to  be  against  conscience  to  execute  such  judgment,  and  of 
which  the  injured  party  could  not  avail  himself  in  defence  of 
the  suit,  will  authorize  the  court  to  interfere  by  injunction  and 
restrain  the  party  from  enforcing  the  judgment.  These  are 
familiar  principles,  and  are  not  questioned  by  the  parties  to 
this  controversy. 

The  appellee,  however,  insists  that  the  facts  averred  do  not 
show  that  the  collection  of  the  judgment  will  be  against  con- 
science. This  position  is  based  upon  the  assumption  that  this 
court  must  enquire  into  the  merits  of  the  defence  originally 
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interposed  to  the  action  upon  the  note,  and  it  is  -insisted  that 
since  one  judgment  was  rendered  for  and  the  other  against 
the  appellant,  it  does  not  appear  that  the  collection  of  this 
judgment  will  be  against  conscience.  If  the  solution  of  this 
•  question  depended  alone  upon  such  enquiry,  the  appellee's  po- 
sition would  be  unanswerable.  It  does  not,  however,  as  we 
think,  depend  upon  such  enquiry,  but  upon  the  legal  conse- 
quences growing  out  of  the  recovery  of  the  judgment  in  the 
first  action.  That  judgment  can  not  be  ignored,  as  it  furnishes 
the  controlling  element  in  determining  whether  or  not  the 
collection  of  this  judgment  is  against  conscience.  If  that 
judgment  is  to  be  regarded  as  fixing  the  rights  of  the  parties, 
it  shows  that  the  appellant  has  a  complete  defence  to  the  ac- 
tion in  which  this  judgment  was  recovered.  The  facts  alleged 
in  defence  of  the  action  first  instituted  upon  said  note  show 
a  valid  and  meritorious  defence,  and  the  finding  of  the  court 
established  the  truth  of  such  defence.  This  finding  was  not 
set  aside  in  any  mode  known  to  the  law,  and  so  long  as  it  re- 
mained in  force  it  entitled  the  appellant  to  a  judgment  which, 
when  rendered,  constituted  a  complete  defence  to  an  action 
upon  the  note.  The  judgment  thus  rendered  fixed  the  fact 
that  the  appellant  had  a  complete  defeuce,  and  this  fact  must 
be  regarded  as  an  existing  one  from  the  time  the  finding  was 
made.  For  this  purpose,  the  judgment  must  be  deemed,  by 
relation,  to  speak  from  that  time,  and  thus  to  establish  the 
&ct  that  the  appellant  had  a  complete  defence  before  the  sec- 
ond suit  was  brought  upon  said  note.  In  this  way  only  can 
full  effect  be  given  to  an  adjudication  between  these  parties 
upon  the  precise  matter  in  dispute  which  was  final,  and,  in 
point  of  time,  was  prior  to  the  action  in  which  the  judgment 
now  sought  to  be  enjoined  was  rendered.  The  fact  that  the 
appellee  Heller,  subsequent  to  the  time  the  court  made  its 
finding  in  favor  of  appellant,  cominenced  another  action  upon 
said  note  and  recovered  a  judgment  against  him,  can  not  af- 
fect this  conclusion.  The  appellant  had  the  right  to  insist 
that  a  judgment  should  be  rendered  upon  the  finding,  and^ 
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when  rendered,  it  conclusively  established  the  feet  that  the 
oause  of  action  upon  which  the  appellee's  judgment  had  been 
rendered  was  merged  in  the  appellant's  judgment.  This  feet 
is  utterly  inconsistent  with  the  notion  that  the  appellee's  judg- 
ment has  any  support  in  equity  and  good  coQScience.  The 
Ending  did  not,  it  is  true,  prevent  him  from  maintaining  an- 
other action  upon  the  note,  yet  he  could  not,  by  pressing  such 
action  to  judgment  at  a  time  when  the  appellant's  defence  was 
unavailable,  escape  the  consequences  flowing  from  the  rendi- 
tion of  a  judgment  upon  the  finding.  The  institution  of  the 
second  suit  and  the  recovery  of  the  judgment  proceeded  upon 
the  assumption  that  no  judgment  would  follow  the  finding  in 
the  first  action.  The  validity  of  the  judgment  necessarily  de- 
pended upon  such  contingency.  This  must  be  so  in  the  very 
nature  of  things ;  otherwise  we  have  two  judgments  based  upon 
the  same  alleged  cause  of  action,  one  in  fevor  of  and  the  other 
against  its  existence.  This  can  not  be ;  one  or  the  other  must 
give  way,  and  as  the  action  in  which  the  appellant's  judgment 
was  recovered  was  first  instituted  and  determined,  it  must,  ac- 
•cording  to  all  the  analogies  of  the  law,  fix  the  rights  of  these 
parties  though  judgment  was  not  in  feet  entered  until  judg- 
ment was  recovered  in  the  action  subsequently  instituted.  It 
thus  appears  that  the  appellant  has  a  complete  defence  to  the 
action  in  which  this  judgment  was  recovered,  and  that  it  would 
be  inequitable  to  permit  its  collection.  This  defence  was  not 
available  during  the  pendency  of  the  second  action,  for  the 
reason  that  no  judgment  had  been  entered  upon  the  finding. 
The  finding  itself  constituted  no  bar,  and  hence  the  appellant 
was  unable  to  avail  himself  of  the  defence  that  now  exists. 
Walker  v.  Hetter, 'iS.lnd.  46. 

The  feet  that  the  appellant  has  a  good  defence,  and  that  it 
was  not  available,  entitles  him  to  an  injunction  restraining  the 
appellee  from  collecting  the  judgment.  This  is  a  general  rule, 
and  is  well  supported  by  authorities.  Marine  Ins.  Go,  v.  Hodg- 
son,  7  Cranch,  332 ;  Duncan  v.  Lyon,  3  Johns.  Ch.  351 ;  Foster 


MAY  TERM,  1883.  203 

Walker  v.  Heller  et  oL 

V.  Wood,  6  Johns.  Ch.  87 ;    Miller  v.  MoCan,  7  Paige,  451 ; 
Hibbard  v.  Eastman,  47  N.  H.  507,  and  authoriiieH  there  cited. 

None  of  these  cases  are  precisely  like  this  one,  but  all  as- 
sert the  general  doctrine  within  which  the  facts  bring  this  case. 

In  Miller  v.  McCan,  supra,  it  was  held  that  a  surety,  who 
liad  been  discharged  by  reason  of  the  fact  that  the  payee  of  a 
note  had  extended  the  time  of  payment  without  his  consent, 
might  enjoin  the  collection  of  a  judgment  recovered  against 
faim,  on  the  ground  that  he  was  ignorant  of  his  defence,  and 
had  no  means  to  compel  a  discovery  at  law. 

In  Hibbard  v.  Eadman,  supra,  it  was  held  that  a  defend-  ^ 
ant  in  a  foreclosure  proceeding  who  had  transferred  a  note  to 
the  mortgagee  in  consideration  that  he  would  not  take  a  per- 
sonal judgment  against  him,  could  enjoin  the  judgment,  for 
tlie  reason  that  his  defence,  which  was  in  the  nature  of  an 
agreement  not  to  sue,  was  not  available  in  the  action  of  fore- 
closure. 

These  cases  are  very  analogous*,  and  in  principle  fully  sup- 
port the  conclusion  we  have  reached. 

The  appellees  also  insist  that  the  failure  of  the  appellant  to 
move  to  stay  proceedings  in  the  second  action  until  this  court 
<letermined  the  appeal  in  the  first  was  such  negligence  as  pre- 
cludes him  from  maintaining  this  action.  Several  cases  have 
been  cited  in  support  of  this  position,  but  upon  an  examina- 
tion we  find  none  of  them  in  point.  In  all  of  them  the  party 
had  an  available  defence,  and  it  was  held  that  his  omission 
to  make  it  was  such  negligence  as  precluded  him  from  obtain- 
ing injunctive  relief.  This  rule  is  familiar,  and  is  supported 
by  any  number  of  adjudged  cases.  The  proposition  that  a 
&ilure  to  move  for  a  stay  of  proceedings  is  such  negligence 
as  prevents  relief  by  injunction  is  quite  difierent.  It  is  new. 
No  text- writer  has  asserted  it,  and  no  case  has  adjudged  it  so 
far  as  we  are  advised.  Many  cases  can  be  found  holding  that 
where  a  party  has  a  defence  and  feils  to  make  it,  or  where  the 
relief  sought  could  have  been  obtained  in  the  action  at  law 
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by  motion,  appeal  or  otherwise,  no  relief  will  be  granted  by 
injunction  staying  proceedings  after  judgment;  but  we  know 
o£  no  case  which  holds  that  a  failure  to  ask  for  a  stay  of  pro- 
ceedings, until  pending  litigation  on  a  collateral  matter  may 
result  in  a  judgment  which  when  rendered  will  constitute  a 
complete  defence  to  the  action,  constitutes  such  negligence  as 
bars  relief  from  the  judgment  by  injunction,  nor  do  we  think, 
upon  principle,  that  such  is  the  rule  of  law.  The  rule  that 
requires  a  defendant  who  has  a  defence  to  make  it  rests  upon 
very  different  reasons.  The  institution  of  the  suit  is  a  chal- 
lenge to  him  to  bring  forward  all  the  defences  he  can  assert, 
and  the  verity  accorded  to  judicial  proceedings  requires  that 
all  matters  that  enter  into  the  controversy  shall  be  deemed 
forever  at  rest.  The  opportunity  thus  afforded  him  to  make 
his  defence  imposes  the  duty  upon  him,  and  his  &ilure  to 
avail  himself  of  the  opportunity  is  such  negligence  as  pre- 
cludes him  from  obtaining  relief  by  injunction.  The  plain- 
tiff who  has  furnished  the  defendant  an  opportunity  of  making 
his  defences  is  also  entitled  to  rely  upon  the  judgment  as  a 
final  adjudication  of  all  such  matters,  and  can  not  be  again  re- 
quired to  controvert  them.  These  are  some  of  the  reasons  which 
support  the  rule  in  question.  They  do  not,  however,  lend 
any  support  to  the  notion  that  it  was  the  duty  of  the  appel- 
lant to  move  to  stay  proceedings.  Such  suit  did  not  furnish 
him  any  opportunity  to  make  his  defence,  and  the  appellee  had 
no  right  to  rely  upon  the  judgment  thus  recovered  as  a  final 
adjudication.  The  appellant  owed  him  no  duty,  and  hence 
was  guilty  of  no  negligence.  The  appellee  knew  the  facts, 
and  proceeded  at  his  peril.  He  pressed  his  suit  to  judgment 
in  violation  of  a  right  the  appellant  could  not  assert,  and  he 
can  not  now  insist  upon  an  unfair  advantage  which  he  should 
not  retain  simply  because  he  was  not  prevented  from  taking  it» 
The  appellee,  however,  insists  that  this  question  was  set- 
tled adversely  to  the  appellant  in  Walker  v.  Heller,  73  Ind. 
46.  The  court  in  that  case  said  that  if  a  proper  application 
had  been  made  for  a  stay  of  proceedings,  the  appellant  would 
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have  been  entitled  to  it.  This  may  be  conceded,  but  it  does 
not  therefore  follow  that  an  omission  to  make  such  applica- 
tion will  prevent  him  from  obtaining  relief  by  injunction* 
after  judgment.  The  court  neither  decided  nor  intimated 
anything  of  the  kind,  and,  as  no  such  question  was  involved, 
it  was,  of  course,  not  decided.  The  case,  therefore,  is  not 
an  authority  upon  this  point. 

For  these  reasons,  we  are  of  opinion  that  the  complaint 
was  sufficient,  and  for  the  error  in  sustaining  the  demurrer 
to  it,  the  judgment  should  be  reversed. 

Per  Curiam.— It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  reversed,  at  ap- 
pellees' costs,  with  instructions  to  overrule  the^  demurrer  to 
the  complaint,  and  for  further  proceedings. 

Opinion  filed  at  the  November  term,  1882. 

Petition  for  a  rehearing  overruled  at  the  Maj  term,  1888. 
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1!^B3LIGENCE. — ComplairU. — Jjiabiliiy  (^  Trader. — ^A  complaint,  alleging  that  ^  ^^ 

the  defendant  was  a  dealer  in  grain,  having  a  warehouse  for  the  storage  148   174 

thereof,  with  a  drive-way  thereto  and  therein  hj  which  his  customers  ijgg  ^i 

might  reach  a  place  for  discharging  grain  into  such  warehouse,  which  /  90  205; 

way  was  a  passage  so  dark  that  defects  could  not  he  seen,  and  which  was 
negligently  kept  hy  the  defendant  in  a  dangerous  condition ;  that  the 
plaintiff  was  ignorant  thereof,  and,  having  sold  to  the  defendant  a  load 
of  grain,  attempted  to  obey  the  defendant's  direction  to  pass  the  same  with 
his  team  along  the  way,  and  was,  without  his  fault  and  wholly  by  reason 
of  the  dangerous  condition  of  the  way,  crushed  and  injured,  is  good  on 
demurrer. 

8ame. — Business  FUwe, — Approaches. — A  trader  is  bound  to  maintain  in  a 
reasonably  safe  condition  the  approaches  to  his  premises  which  are  in- 
tended for  the  use  of  his  customers,  and  a  breach  of  this  duty,  resulting 
in  injury  to  a  customer  who  is  himself  free  from  fault  proximately  con- 
tributing thereto,  gives  a  right  of  action. 

Same. — If  the  n^ay  was  really  dangerous,  the  fact  that  many  others  had 
uaed  it  without  injury  was  immaterial. 
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Same. — D^nUUmo/^Aeadent." — The  word  "  accident,"  in  a  restricted  sense^ 
means  an  injurj  to  which  human  fault  does  not  contribute,  but  it  is  also 
used  to  designate  occurrences  arising  from  carelessness. 

Same. — In  such  case,  mere  contribution  by  the  plaintifif  to  the  injury  will 
not  bar  the  right  of  action,  and  in  the  case  stated  it  was  not  negligence 
on  the  part  of  the  plaintiff  to  drive  upon  the  way  unless  he  had  knowl- 
edge of  the  danger  of  doing  so. 

Same. — ContribiUory  Negligence, — Contributory  negligence  bars  the  plain- 
tiff's right  of  recovery  t)nly  where  it  is  a  proximate,  and  not  a  remote^ 
cause  of  the  injury. 

Same. — Knowledge  <^  D^eel  in  Drive-  Way, — Mere  knowledge  by  the  plaintiff 
that  a  way  is  dangerous  will  not  prevent  a  recovery  for  injury  resulting 
from  an  attempt  to  use  it,  unless  the  danger  be  so  great  that  a  person  of 
ordinary  prudence  would  not  voluntarily  encounter  it. 

Evidence. — AdmiegionB. — AdmissihilUy. — Evidence  which  legitimately  tends 
to  prove  an  admission  by  the  defendant  of  a  single  fact  which  helps  to 
make  the  plaintiff's  case,  may  be  admitted  without  error. 

Same. — Order  <^  Proof, — Discretion, — The  admission  of  evidence  in  rebuttal^ 
which  is  only  proper  in  chief,  is  not  available  error. 

Same. — Praetiee, — Supreme  Court, — Unless  specific  objection  to  evidence  be 
stated  when  the  objection  is  made,  no  question  in  the  Supreme  Court- 
can  be  made  upon  a  ruling  admitting  it 

From  the  Tippecanoe  Circuit  Court. 

M.  MUfordy  jB.  C.  G^regoryy  W.  B.  Gregory,  J.  R.  Oqffroth, 
T,  A.  Stewart,  J.  E.  McDonaldy  J.  M.  BvUery  A.  L,  Mason  and 
/.  E.  Schoonover,  for  appellants. 

W.  (7.  Wiiaon  and  J.  H.  AdamSy  for  appellee. 

Elliott,  J. — The  appellee's  complaint  alleges  that  the  ap- 
pellants were  dealers  in  grain ;  that  for  the  purpose  of  carry- 
ing on  their  business  they  had  constructed  scales  for  weighing 
wagons  loaded  with  grain,  a  warehouse  for  receiving  and 
storing  grain,  and  had  prepared  approaches  to  their  scalea 
and  warehouse ;  that  they  invited  persons  to  sell  them  grain^ 
and  held  out  this  invitation  to  the  public  generally;  that 
the  appellants  carelessly  and  negligently  permitted  to  be  con- 
structed and  used  an  insecure  drive-way,  and  failed  to  light 
the  same,  although  it  was  the  only  way  in  which  the  scales 
and  warehouse  could  be  reached  with  wagons  and  teams^ 
and  afforded  the  only  mode  of  access  for  persdhs  delivering 
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grain  to  the  appellants ;  that  on  the  23d  day  of  September, 
1878^  appellee  brought  to  the  appellants  a  wagon  loaded  with 
com^  drawn  by  two  horses ;  that  the  grain  was  bought  by 
them^  and  that  by  the  direction  of  the  appellants  the  appellee 
drove  his  team  and  wagon  upon  and  along  the  drive-way 
for  the  purpose  of  unloading  the  corn ;  that  being  ignorant  of 
the  dangerous  condition  of  the  drive-way,  and  being  directed 
to  go  on  by  the  appellants'  agent^  he  drove  along  the  way ;  that 
it  was  dark,  narrow  and  with  but  little  space  between  the  floor 
and  ceiling;  that  after  passing  partly  along  the  drive-way 
there  was  an  elevation  in  the  floor,  bringing  nearer  together 
the  floor  and  ceiling;  that  the  change  in  the  level  of  the  way  , 
was  not  visible  or  easily  discoverable,  for  the  reason  that  the 
way  was  dark ;  that  in  passing  over  said  way,  and  without  fault 
on  his  part,  but  wholly  through  the  negligence  of  appellants^ 
appellee  was  caught  between  the  timbers  of  the  ceiling  of  the 
warehouse  and  drive-way  and  seriously  injured. 

We  have  no  doubt  of  the  sufficiency  of  this  complaint. 

A  man  who  invites  others  to  deal  with  him,  and  provides 
a  place  where  persons  may  deliver  articles  bought  by  him,  is 
bound  to  use  reasonable  care  to  make  and  keep  the  approach 
to  such  place  in  a  reasonably  safe  condition  for  use  for  the 
purposes  for  which  it  was  intended.  1  Thomp.  Neg.  307.  A 
dealer  owes  a  duty  to  make  reasonably  safe  all  the  approaches 
to  his  premises  which  are  intended  for  use  by  his  customers, 
and  a  breach  of  this  duty  will  supply  one  who  is  injured, 
without  his  negligence  contributing,  with  a  cause  of  action.. 
This  duty  is,  however,  owing  only  to  those  who  go  upon  the 
premises  by  express  or  implied  invitation,  and  does  not  extend 
to  mere  intruders.  Lary  v.  Cleveland,  dc,  R.  R,  Co.,  78  Ind. 
323 ;  S.  C,  41  Am.  R.  572 ;  Everhart  v.  Terre  Haute,  etc.,  R. 
R.  Co.,  78  Ind.  292;  S.  C,  41  Am.  R.  567. 

A  man  is  not  guilty  of  contributory  negligence  who  act» 
upon  the  direction  of  the  servants  of  the  owner  of  the  prem- 
ises, and  proceeds  along  a  way  which  is  maintained  as  an  ap- 
proach to  the  premises,  unless  he  knows  or  has  reason  to  believe 
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that  the  way  is  unsafe.  It  is  averred  in  the  complaint  before  us 
that  the  plaintiff  had  no  knowledge  of  the  unsafe  condition 
of  the  drive-way,  and  that  he  proceeded  upon  it  under  the 
direction  of  appellants'  servant,  and,  as  under  these  circum- 
stances he  was  warranted  in  acting  upon  the  directions  given 
him,  he  was  not  guilty  of  negligence.  Lake  ErU^  etc.,  R.  W. 
Co.  V.  Fix,  88  Ind.  381,  and  authorities  cited ;  Wharton  Neg., 
section  352. 

In  cases  where  there  is  nothing  to  warn  of  danger,  and 
nothing  to  indicate  that  a  duty  has  not  been  discharged,  a 
person  to  whom  the  duty  is  owing  has  a  right  to  act  upon  the 
presumption  that  it  has  been  performed.  Of  course,  persona 
must  always  make  use  of  their  natural  Acuities;  and  not  go 
carelessly  or  heedlessly  into  danger ;  but,  while  this  is  true,  it  is 
also  true  that  they  are  not  bound  to  do  more  than  exercise  or- 
dinary care,  and  ordinary  care  does  not  require  that  one  should 
anticipate  a  violation  of  duty  and  provide  against  its  conse- 
quences. In  this  instance,  the  duty  of  the  appellants  was  to 
maintain  the  approach  provided  by  them  for  the  use  of  their 
customers  in  a  reasonably  safe  condition  for  use  for  the  pur- 
poses for  which  customers  were  given,  either  expressly  or  im- 
pliedly, to  understand  it  was  intended,  and,  as  there  were  no 
appearances  of  danger  and  no  indications  of  neglect  of  duty,  the 
appellee  was  justified  in  presuming  that  the  duty  had  not  been 
neglected,  and  that  the  drive-way  might  be  safely  used. 

It  is  not  only  common  carriers  and  persons  engaged  in 
business  of  a  kindred  nature  that  are  bound  to  provide  safe 
means  of  ingress  and  egress  to  the  places  to  which  they  invite, 
either  by  express  words  or  fair  implication,  persons  to  come 
and  deal  with  them,  but  this  duty  extends  to  persons  engaged 
in  general  mercantile  business,  as  nierchantS|  grain  dealers,' 
and  the  like.  There  has  been  some  discussion  as  to  whether 
this  duty  is  owing  to  mere  guests,  but  there  seems  to  be  no 
difference  of  opinion  upon  the  proposition  that  this  duty  is  ow- 
ing to  all  who  are  invited  to  come  to  the  premises  on  business. 
It  would  be  a  reproach  to  the  law,  if  it  permitted  a  business  man 
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to  invite  others  to  come  to  his  premises  for  his  own  benefit 
and  yet  permit  him  to  maintain  the  way  by  which  the  customer 
must  come  and  go,  in  an  unsafe  condition.  Shearman  &  Eedf. 
Neg.,  section  499a;  Sweenyy.  Old  Colony^  etc.,  iJ.  jB.  Cb.,  10 
Allen,  368 ;  1  Thompson  Neg.  283 ;  Wharton  Neg.,  sections 
«24a,  826 ;  Bennett  v.  Railroad  Co.,  102  U.  S.  577. 

In  the  twelfth  instruction  given  by  the  court,  the  jury  were 
fully  instructed  that  they  were  to  determine  as  questions  of 
fiwjt  whether  the  place  where  the  injury  occurred  was  or  was 
not  dangerous,  and  whether  appellants  had  or  had  not  notice 
of  the  dangerous  condition  of  the  place,  and  that  the  &ct  that 
others  had  passed  it  in  safety  did  not  tend  to  disprove  the 
iact,  should  the  evidence  show  it  to  be  the  &ct,  that  the  place 
was  actually  dangerous.  We  approve  this  instruction.  If  the 
place  was  actually  dangerous,  then  the  fact  that  others  had  used 
it  and  escaped  unhurt  would  not  relieve  the  appellants  from 
liability.  The  ruling  question  was  whether  the  place  was  in 
truth  dangerous,  and  if  it  was  shown  to  be  so  then  the  &ct 
that  others  had  used  it  in  safety  would  not  change  its  char- 
acter, nor  deprive  the  appellee  of  his  right  to  redress.  A 
place  proved  to  be  unsafe  may  have  been  used  without  harm, 
but  because  this  has  been  done  does  not  alter  its  actual  con- 
dition. Men  may  and  do  use  unsafe  places  without  receiving 
injury,  but  this  does  not  show  that  a  place  proved  to  be  really 
dangerous  is  not  so. 

The  third  instruction  asked  by  the  appellants  is  as  follows : 
"If  the  jury  find  from  the  evidence  that  the  place  where 
the  plaintifi^  received  the  injury  he  complains  of  had  been  used 
by  the  defendants  for  many  years  as  a  drive-way  to  receive 
wagOD  loads  of  corn  containing  as  large  and  larger  quantities 
of  corn  than  the  load  on  which  the  plaintiff  was  hurt,  and  that 
several  hundreds  of  thousands  of  bushels  of  corn  had  been 
hauled  into  the  defendants'  warehouse  through  said  drive-way 
and  nobody  was  injured,  and  that  no  complaint  had  ever  been 
made  to  defendants  or  either  of  them,  nor  had  they,  or  either 
Vol.  90.— 14 
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of  them,  ever  heard  said  drive-way  called  of  not  su£Scient 
height  by  any  body,  nor  had  notice  thereof,  and  plaintiff  wa& 
hurt  in  said  drive-way  in  the  manner  he  complains  of  in  hi» 
complaint  by  accident,  then  the  plaintiff  can  not  recover/*" 

The  court  did  right  in  refusing  this  instruction.  If  the 
place  was  in  reality  dangerous,  and  the  appellants  were  negli- 
gent, they  are  liable  although  the  dangerous  place  may  have 
been  much  used.  The  instruction  makes  the  case  turn  upon 
the  safe  use  by  others,  not  upon  the  actual  condition,  and  in 
this  is  erroneous. 

It  is  contended  that  the  word  ^^accident'' qualifies  the  in- 
struction and  makes  it  correctly  express  the  law.  We  do  not 
think  so.  A  pure  accident,  where  there  is  an  absence  of  neg- 
ligence, will  not  supply  a  cause  of  action,  but  where  the  ac- 
cident is  attributable  to  the  negligence  of  the  defendant,  it  is 
otherwise.  Shearman  &  Bedf.  Neg.,  section  5.  The  poverty  of 
language  compels  the  use  of  words  in  different  meanings, 
and  this  is  notably  true  of  the  word  "accident.'*  Strictly 
speaking,  an  accident  is  an  occurrence  to  which  human  fault 
does  not  contribute ;  but  this  is  a  restricted  meaning,  for  ac- 
cidents are  recognized  as  occurrences  arising  from  the  care- 
lessness of  men.  Browne  Jud.  Interp.  4.  The  use  of  the 
word  "accident"  does  not  save  the  instructions  before  us. 

The  fourteenth  instruction  given  by  the  courc  is  as  follows : 
"  Mere  contribution  to  the  injury  does  not  necessarily  pre- 
clude the  right  to  recover  for  it.  It  was  nof  contributory 
negligence  for  the  plaintiff  to  drive  upon  the  drive-way,  un- 
less he  then  had  actual  knowledge  of  its  alleged  dangerous 
or  defective  condition,  or  might  have  had  such  knowledge  by 
the  use  of  due  care  and  prudence,  and  by  the  exercise  of  his 
senses  and  &culties.  He  had  a  right,  if  he  was  without  &ult 
contributing  to  the  injury,  to  act  upon  the  presumption  that 
the  defendants  had  done  their  duty  and  provided  a  safe  and 
secure  drive-way." 

The  chief  point  of  assault  is  the  first  sentence  of  this  in- 
struction. This  is  singled  out  and  its  fault  asserted  to  be  unan- 
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swerably  proved.  But  an  instruction  is  not  to  be  disposed  of 
by  dissection ;  if  good  as  a  whole  it  will  stand.  Few  rules 
are  better  settled  than  that  an  instruction  is  to  be  taken  as  an 
entirety.  White  v.  Beem^  80  Ind.  239 ;  Branstetter  v.  Dorroughy 
81  Ind.  527 ;  EggUsUm  v.  OadUy  42  Ind.  531 ;  MUoheU  v.  AU 
lison,  29  Ind.  43;  Shaw  v.  Saum,  9  Ind.  517. 

Ify  however^  the  sentence  objected  to  so  strenuously  stood 
alone^  we  could  not  reverse.  A  contribution  to  an  injury 
does  not  preclude  a  recovery  unless  it  was  a  wrongful  or  negli- 
gent contribution.  Shearm.  &  Redf.  Neg.,  sec.  28 ;  Louisville, 
etc.,  R  W.  Oo.y.  Richard8on,66  Ind.  43, 48  (32  Ara.R.94).  Even 
a  negligent  contribution  does  not  necessarily  bar  a  recovery. 
Unless  it  proximately  contributes^  mere  negligence  does  not 
defeat  a  plaintiff's  action.  Wharton  says :  "  Hence  we  may 
state  as  a  general  principle  that,  in  order  to  defeat  recovery  of 
damages  arising  from  the  defendant's  negligence^  the  plain- 
tiff's negligence  must  have  been  the  proximate  and  not  the 
remote  cause  of  the  injury."  Wharton  Neg.,  section  303. 
Another  author  states  the  rule  somewhat  stronger^  saying 
of  the  plaintiff  in  an  action  like  this,  that  ^'His  negligence 
must  not  only  concur  in  the  transaction^  but  must  co-operate 
in  causing  the  injury  or  in  exposing  him  or  his  property  to 
it."  Again^  it  is  said :  '^The  plaintiff's  fault  must  also  proxi- 
mately contribute  to  his  injury,in  order  to  constitute  any  ground 
of  defence."  Shearman  &  Redf.  Neg.^  sections  32,  33.  Judge 
Cooley  says :  "The  negligence  that  will  defeat  a  recovery 
must  be  such  as  proximately  contributed  to  the  injury." 
Cooley  Torts^  679.  In  an  instruction  asked  by  the  appellants 
and  given  by  the  court,  the  jury  were  plainly  directed  that  if 
the  appellee  was  guilty  of  contributory  negligence,  there  could 
be  no  recovery.  The  definition  of  contributory  negligence 
stated  by  appellants  in  the  instruction  given  at  their  request  is, 
we  may  remark  in  passing,  directly  opposed  to  the  position 
now  taken  by  them.  In  other  instructions,  the  subject  is  clearly 
and  correctly  presented  to  the  jury,  and  it  is  quite  plain  that 
appellants  have  no  just  cause  of  complaint  upon  this  point. 
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The  mere  fact  that  one  who  has  a  right  to  use  a  way  knows 
that  there  is  a  dangerous  place  in  it,  will  not,  of  itself,  pre- 
clude a  recovery  for  injuries  received  in  attempting  to  use  the 
way  in  a  proper  manner.  Knowledge  is  always  an  impor- 
tant matter  for  consideration,  but  it  does  not  always  establish 
contributory  negligence.  If  one  undertakes  to  pass  a  knowu 
danger  so  great  that  "no  person  of  ordinary  prudence  would 
voluntarily  encounter  it,  then  he  is  guilty  of  contributory 
negligence,  for  no  one  possessing  knowledge  of  danger  has  a 
right  to  go  upon  a  way  which  ordinarily  prudent  men  would 
avoid.  If,  however,  the  danger  is  known,  but  it  is  not  of  such 
a  character  as  that  a  prudent  man  would  not  decline  to  en- 
counter it,  then  the  attempt  to  pass  it  is  not,  in  and  of  itself, 
such  negligence  as  will  defeat  an  action.  Where  there  is  a 
known  danger  of  the  character  just  indicated,  one  who  at- 
tempts to  pass  it  must  show  that  he  used  a  degree  of  care  pro- 
portioned to  the  danger  which  he  knew  was  before  him.  If 
he  fails  to  show  a  degree  of  care  commensurate  with  the  mag- 
nitude of  the  danger,  he  can  not  recover  for  injuries  received 
in  attempting  to  pass  it.  These  propositions  are  fully  sus- 
tained by  our  later  cases,  and  elsewhere  the  adjudged  cases 
sustain  them  with  scarcely  a  breath  of  dissent.  Toledo,  etc., 
B.  W.  Go.  V.  Brannagan,  75  Ind.  490;  City  of  Huntington  v. 
Breen,  77  Ind.  29 ;  Murphy  v.  City  of  Indianapolis,  83  Ind.  76. 

Applying  the  law  as  declared  in  the  cases  cited  to  the  evi- 
dence in  this  case,  it  clearly  appears  that  the  verdict  is  well 
supported  by  the  evidence,  and  is  not  in  any  respect  contrary 
to  law. 

Judgment  aflSrmed. 

On  Petition  for  a  Rehearing. 

Elliott,  J. — On  the  original  hearing  four  briefs  were  pre- 
sented by  as  many  different  counsel  for  appellants ;  three  were 
lengthy,  and  one  was  addressed  to  a  single  point.  In  our  former 
opinion^  we  considered  and  decided  all  the  questions  which 
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cdunsel  seemed  to  us  to  regard  as  important  and  which  really 
were  so^  but  it  is  now  said  that  we  did  not  decide  two  questions 
presented^  and  should  grant  a  rehearing.  Without  stopping 
to  enquire  whether  the  questions  were  so  discussed  in  the 
original  briefe  as  to  require  consideration  from  usy  under  the 
rules  of  practice  declared  in  Millikan  v.  States  fee  rd.,  70  Ind. 
283,  Richardson  v.  StaUy  ex  rely  55  Ind.  381,  and  like  cases, 
and  not  stopping  to  enquire  whether  they  are  now  properly 
presented,  we  give  them  consideration. 

A  witness  for  the  appellee  testified,  over  objection,  that  he 
had  a  conversation  with  Allen/and  that  Allen  said  ^'He  did 
not  know  how  Mr.  Marr  would  feel  in  regard  to  a  compro- 
mise;''  that  ^^ Allen  spoke  kindly  of  Flack,  and  said  that  if 
he  had  been  there  this  thing  would  not  have  happened,  be- 
cause he  would  have  known  that  he  could  not  drive  in  there 
with  that  kind  of  a  load.'^  The  objections  urged  are  thus 
stated  in  the  only  brief  which  touches  this  point.  ^^  It  was 
immaterial  and  was  calculated  to  mislead  the  jury ;  it  did  not 
tend  to  support  any  part  of  the  appellee's  case.''  It  is  plain 
that  the  testimony  proved,  or  tended  to  prove,  an  admission 
that  the  drive-way  was  not  a  proper  one,  and  this  tended  to 
support  appellee's  case.  It  is  sufficient  to  entitle  relevant  evi- 
dence to  admission,  if  it  tends  to  support  the  issue  upon  which 
it  18  offered.  1  Whart.  Ev.,  section  20.  In  Harbor  v.  Morgan^ 
4 Ind.  158,  it  was  said:  "The  evidence  was  pertinent  to  the 
issue.  If  it  tended  to  support  the  defence — ^tended  to  make  a 
single  link  in  that  defence,  it  should  have  been  admitted." 

In  the  brief  which  adverts  to  the  rulings  on  the  evidence 
it  is  said  :  "The  court  erred  in  admitting  the  testimony  of 
John  Points  and  Martin  Clauson  in  rebutting  evidence.  If  it 
was  proper  evidence  it  was  evidence  in  chief."  It  is  an  ele- 
mentary rule,  so  familiar  that  we  suppose  all  conversant  with 
the  rules  of  practice  know  of  its  existence  and  application, 
that  the  trial  court  may,  in  its  discretion,  permit  evidence  to 
be  given  in  reply  which  would  have  been  proper  in  chief* 
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Merrick  v.  State,  ^3  Ind.  327 ;  Pittsburgh,  etc.,  R,  B.  Oo.  v. 
Noel,  77  Ind,  110 ;  Case  v.  QHm,  77  Ind,  565 ;  StaJte  v.  Hod- 
son,  50  Iowa,  157. 

The  evidence  was  in  itself  competent.  Where  it  becomes 
necessary  to  show  knowledge,  and  that  was  proper  here^  it  is 
competent  for  the  purpose  of  showing  knowledge  to  give  ev- 
idence of  injuries  received  at  the  same  place  by  others.  The 
authorities  upon  this  point  were  fully  cited  in  Gity  of  Delphi 
V.  Lowery,  74  Ind.  520  (39  Am.  B.  98),  and  that  case  has  been 
cited  and  its  doctrine  fully  approved  by  the  Supreme  Court  of 
the  United  States  in  the  recent  case  of  District  of  Columbia  v. 
Armes,  107  U.  S.  519. 

No  pages  of  the  transcript  are  referred  to  in  counsel's 
brief^  and  we  have  for  the  second  time  examined  the  record 
to  ascertain  if  any  specific  objection  to  this  evidence  were 
stated  to  the  court  below,  and  we  find  none.  The  only  state- 
ment we  find  in  the  bill  of  exceptions  is,  that  the  '^  defendants 
objected  to  the  evidence,^'  and  this  is  not  sufficient  to  present 
any  question  here.  Specific  objections  must  be  stated  to  the 
trial  court  and  incorporated  in  the  bill  of  exceptions.  We 
have,  however,  now  examined  and  decided  the  questions  be- 
cause, as  the  record  is  somewhat  confused,  we  feared  we 
might  have  overlooked  the  portion  of  the  record  disclosing 
the  alleged  objections,  if  any  such  record  there  is,  and  in  do- 
ing this  have  done  more  than  counsel's  brief  required 
us  to  do,  for  it  should  have  referred  us  to  the  portions 
of  the  record  relied  on,  and  this  it  wholly  foiled  to  do. 

It  may  not  be  amiss  to  say  that  we  do  not  believe  we  are 
called  upon  in  every  case  to  prolong  our  opinions  by  discuss- 
ing questions  not  properly  saved,  nor  by  incorporating  into 
them  information  that  a  search  of  the  record  would  impart  to 
counsel.  It  may  be  proper  in  some  cases,  but  it  is  not  re- 
quired in  all. 

Petition  overruled. 
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No.  9624. 

Craig  bt  al.  v.  Craig  et  al. 

Husband  and  Wipe.— i2eaZ  Estate. — Gontrad.—Joiriiure. — Antenuptial  Agree- 
menL — Beaeimon  by  Parol  After  Marriage, — An  antenuptial  agreement  in 
writing,  duly  acknowledged,  wherebj  fair  provision  is  made  for  the  wife 
in  case  of  widowhood,  in  consideration  of  which  she  agrees  to  forego  all 
interest  in  his  estate  which  would  otherwise  accrue  hj  virtue  of  the  mar-t 
riage,  such  provision  embracing,  amongst  other  things,  an  estate  for  her 
own  life  in  a  tract  of  land  described,  to  take  effect  upon  his  death,  creates 
A  jointure  within  the  meaning  of  section  2500,  B.  S.  1881,  and  vested 
in  her  an  estate  in  lands  which  can  not  "be  divested  by  parol,  and  a  mu- 
tual agreement  oi  the  parties,  by  parol,  after  marriage,  that  the  contract 
should  not  be  enforced,  can  not  annul  it.    B.  S.  1881,  section  2919. 

F^om  the  Hancock  Circuit  Court. 

a,  E.  Smith  and  J,  Hanna,  for  appellants. 
D.  Mo88y  R,  JR.  Stephensoriy  /.  8.  Duncan,  G,  W.  Smith  and 
J.  R,  Wilson,  for  appellees. 

Hammond^  J. — Action  by  the  appellees,  as  the  widow  and 
daughter  of  Moses  Craig,  deceased,  against  the  appellants,  as 
the  children  and  grandchildren  of  said  decedent,  by  a  former 
marriage,  to  obtain  partition  of  real  estate.  The  petition 
makes  the  proper  averments  as  to  the  decedent  being  seized 
at  the  time  of  his  death  of  the  real  estate  in  controversy,  of 
his  dying  intestate  and  leaving  the  appellees  ^nd  appellants 
as  his  only  heirs.  The  widow  claimed  to  own  one-third  of 
all  the  land  in  dispute.  The  appellants  answered  in  two  par- 
agraphs, the  first  being  the  general  denial.  The  appellees 
severally  demurred  to  the  second  paragraph  of  the  answer. 
The  widow's  demurrer  was  overruled,  and  she  replied  in  four 
special  paragraphs,  to  each  of  which  the  appellants  demurred, 
but  their  demurrer  was  overruled  and  they  excepted.  The 
<sase  was  tried  by  a  jury,  resulting  in  a  verdict  in  accordance 
with  the  allegations  and  prayer  of  the  appellees'  petition.  An 
interlocutory  decree  was  entered,  directing  partition ;  com- 
missioners were  appointed,  who  made  and  reported  partition, 
and  their  report  was  confirmed  by  the  court. 
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The  appellants  have  assigned  as  error  the  overruling  of 
their  demurrer  to  the  second  and  third  paragraphs  of  the 
widow's  reply  to  the-  second  paragraph  of  their  answer. 

The  second  paragraph  of  the  answer  is  as  follows : 

'^And  for  a  second  and  further  answer  to  the  plaintiffs^ 
complaint;  defendants  say  and  admit  that  the  plaintiff  Julia 
A.  Craig  is  the  widow  of  Moses  Craig,  late  of  Marion  county, 
and  that  the  said  Moses  Craig  was  the  father  of  defendants, 
except  Nancy  Clark  and  Moses  Hamilton,  who  are  the  grand- 
children of  said  Moses  Craig,  and  that  their  father,  Moses 
Craig,  died  seized  of  the  property,  both  real  and  personal, 
acquired  by  him  during  the  lifetime  of  their  mother  and  be- 
fore his  marriage  with  the  plaintiff  Julia  A.  Craig,  who  was 
the  widow  of  William  Thomas,  she,  the  plaintiff,  htfving 
children  by  her  former  husband  and  property,  which  she  had 
acquired  by  and  during  the  lifetime  of  the  said  Thomas,  and 
in  view  of  the  said  marriage  of  Moses  Craig  with  the  plain- 
tiff, they  made  the  antenuptial  contract  which  is  herein  set 
forth  in  the  words  and  figures  following,  to  wit : 

^^'This  agreement  made  and  entered  into  by  Moses  Craig, 
of  Marion  county,  in  the  State  of  Indiana,  of  the  first  part, 
and  Julia  Thomas,  of  the  same  county  and  State,  of  the  sec- 
ond part,  witnesseth :  That  said  Moses  Craig  and  Julia  Thomas 
being  both  of  lawful  age  and  unmarried,  and  being  about  to 
be  joined  in  marriage,  do  contract,  that  is  to  say,  during  the 
continuance  of  such  marriage,  said  Moses  Craig  hereby  agrees, 
binds  and  obligates  himself  to  furnish  and  provide  for  said 
Julia  a  suitable  and  comfortable  home  with  him  with  all  nec- 
essary and  proper  provisions,  clothing,  etc.,  suitable  to  her  con- 
dition as  his  wife,  and  in  case  she  should  survive  him  (such  mar- 
riage existing  and  (being)  in  full  force  at  his  death),  then,  and 
in  that  case,  said  Moses  hereby  agrees  that  the  following  de- 
scribed tract  of  land'"  (here  follows  description  of  80  acres 
of  land)  ^^^  shall  be  set  apart  for  the  use  and  benefit  of  said 
Julia,  who  shall  be  entitled  to  the  use  and  occupancy  thereof, 
and  to  the  rents,  issues  and  profits  thereof  from  the  time  of 
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the  death  of  said  Moses  for  and  during  her  natural  life^  un- 
less she  shall  again  marry^  in  which  case  the  right  to  the  use 
and  occupancy  of  such  tract  of  land^  with  the  rents^  issues 
and  profits  thereof  shall  terminate  at  the  date  of  such  marriage. 
It  is  also  agreed  by  said  Moses^  as  a  further  means  of  support  to 
said  Julia,  should  she  survive  him  as  aforesaid,  there  shall  be 
set  apart  (should  there  be  sufficient  funds  remaining  of  the 
personal  estate  of  him,  said  Moses,  after  paying  his  just  debts, 
with  the  costs  and  expenses  of  administering  his  estate  by  his 
executor  or  administrator)  the  sum  of  $1,000  in  money,  which 
shall  be  loaned  out  and  kept  at  an  annual  interest,  to  be  se- 
cured by  proper  notes  and  mortgage  upon  real  estate,  during 
the  natural  life  of  the  said  Julia,  should  she  remain  unmar- 
ried,  or,  in  case  of  marriage,  up  to  the  date  of  such  marriage, 
the  annual  interest  accruing  thereon,  to  be  paid  over  to  said 
Julia  for  her  support  and  maintenance.  Said  Julia  is  to  have 
no  more  or  greater  share  of,  or  interest  in,  the  estate  of  said 
Moses  than  as  herein  above  provided.  The  real  estate  above 
set  apart  and  the  principal  of  said  |(1,000  shall  revert  to  and 
be  equally  divided  amongst  said  Moseses  heirs.  Said  Moses 
further  agrees  that  in  the  event  of  the  death  of  said  Julia  be- 
fore him,  he  is  to  have  no  portion  of  her  estate,  but  that  the 
same  shall  go  to  her  heirs.  Said  Julia  being  the  mother  of 
three  children  by  her  former  husband,  William  Thomas,  de- 
ceased, two  daughters  aged,  respectively,  16  and  13  years,  and 
one  son  aged  11  years,  it  is  hereby  agreed  that  said  Moses 
Craig  is  under  no  obligation  to  furnish  a  home  or  means  of 
support  or  education  for  either  of  said  children ;  that  at  as 
early  a  date  as  practicable  said  Julia  shall  put  her  said  son  to 
some  suitable  person  to  learn  a  trade  or  the  art  and  business 
of  fitrming,  whereby  he  may  be  able  to  make  a  suitable  sup- 
port for  himself.  To  all  the  foregoing  the  parties  hereby  agree, 
and  in  witness  thereof,  have  hereunto  set  their  hands  and 
seals  this  —  day  of  July,  A.  D.  1876. 

(Signed)        "  ^  Moses  Craig.      [seal.] 

"  ^  Julia  Thomas,   [seal.]  '  ^' 
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(Here  follows  certificate  of  acknowledgment  before  a  jas- 
tice  of  the  peace.) 

'^  Which  contract  and  agreement  was  kept  and  in  all  things 
&ith fully  carried  out  and  fulfilled  by  said  Moses  Craig  dur- 
ing his  lifetime^  and  up  to  the  date  of  iiis  death  the  same  was 
in  full  force  and  effect ;  and  that  the  plaintiff  Julia  A.  Craig 
in  good  fiiith  kept  and  fulfilled  and  carried  out  the  same  up  to 
the  death  of  said  Moses^  and  after  his  death  she  caused  the 
same  to  be  recorded  in  miscellaneous  record  No.  4,  on  pages 
119,  120  and  121,  in  the  recorder's  office  of  Marion  county, 
Indiana ;  that  said  contract  is  and  was  of  great  benefit  to  said 
Julia,  and  the  same  made  generous  and  ample  provision  for 
her  support  and  maintenance  during  her  natural  life.  Where- 
fore defendants  allege  that  she,  plaintiff,  is  precluded  and  es- 
topped from  demanding  partition  as  in  her  petition  alleged 
and  demanded.     Wherefore,"  etc. 

The  second  and  third  paragraphs  of  said  Julia  A.  Craig's 
reply  to  the  above  answer  were  as  follows : 

'^  2d.  That  during  the  lifetime  of  said  Moses  Craig  the  con- 
tract mentioned  (in  the  second  paragraph  of  the  answer)  was 
rescinded  by  the  mutual  consent  of  the  parties  thereto,  and  at 
the  same  time  it  was  further  mutually  agreed  by  and  between 
said  parties  that  said  contract  should  be  cancelled  and  de- 
stroyed ;  that,  by  mistake  and  inadvertence,  said  petitioner  and 
said  Moses  Craig  neglected  to  cancel  or  destroy  said  contract 
during  the  lifetime  of  said  Moses ;  that  shortly  after  his  death 
the  administrator  of  his  estate  falsely  and  fraudulently  repne- 
sented  to  her,  that  as  she  was  a  second  wife  of  said  Moses,  she 
was  not  entitled  to  receive  any  portion  of  his  estate  unless  she 
caused  said  contract  to  be  recorded,  and  thus  acquired  it  by 
virtue  of  said  contract;  that  relying  on  said  representations, 
and  at  the  time  believing  them  to  be  true,  and  being  utterly 
ignorant  of  her  rights  as  such  widow,  and  having  no  oppor- 
tunity to  take  legal  advice  in  the  premises,  she  was  thereby 
induced  to  have  said  contract  recorded. 

''3d.  That  after  the  execution  of  the  contract  mentioned  in 
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said  second  paragraph  of  said  answer,  and  during  the  lifetime 
of  said  Moses  Craig,  she,  said  petitioner,  promised  and  agreed 
to  and  with  the  said  Moses  Craig,  in  the  event  she  survived 
him,  not  to  enforce  the  provisions  contained  in  said  contract 
for  her  benefit  against  his  heirs,  executors,  administrators  and 
assigns,  in  consideration  whereof  the  said  Moses  Craig  then 
promised  and  agreed  to  aud  with  her,  said  petitioner,  in  the 
event  he  survived  her,  not  to  enforce  the  provisions  therein 
contained  for  his  benefit  against  her  heirs,  executors,  admin- 
istrators and  assigns,  and  in  consideration  of  which  said  prom- 
ises and  agreements,  the  said  contract  by  the  mutual  consent 
of  the  parties  thereto  was  rescinded  and  forever  abandoned, 
and  she,  said  petitioner,  further  says  that,  after  the  death  of 
said  Moses,  and  after  the  appointment  of  the  administrator 
of  his  estate,  at  the  special  instance  and  request  of  said  ad- 
ministrator, and  -vyithout  any  consideration  whatever  being 
paid  or  promised  her  therefor,  she  caused  said  contract  to  be 
recorded  in  the  recorder's  office  of  said  Marion  county,  but  * 
she  expressly  denies  that  she  has  in  any  way  ratified  or  con- 
firmed the  said  contract,  or  accepted  the  provisions  therein 
made  in  her  behalf  since  the  death  of  said  Moses  Craig/' 

The  contract  of  revocation  set  out  in  the  second  and  third 
paragraphs  of  the  reply,  not.  being  averred  to  have  been  in 
writing,  is  presumed  to  have  been  by  parol.  Overlooking 
other  objections  that  might  be  urged  against  each  of  the  above 
paragraphs  of  reply,  we  will  consider  a  question  involved  in 
both,  namely,  whether  the  antenuptial  contract  set  forth  in 
the  second  paragraph  of  the  answer  could  be  annulled  by  a 
parol  agreement  made  between  the  parties  during  the  exist- 
ence of  the  marriage  relation.  We  have  not  been  referred 
to,  nor  have  we  been  able  to  find,  any  authority  directly  in 
point  upon  this  question.  Contracts  between  husband  and 
wife  were  generally  void  at  common  law,  but  in  some  cases 
were  upheld  in  equity.     Story  Equity,  section  1372. 

Section  36  of  our  statute  of  descents,  being  section  2500, 
Br.  8.  1881,  is  as  follows : 
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"Whenever  an  estate  in  lands  shall  be  conveyed  to  a  per- 
son and  his  intended  wife^  or  to  such  intended  wife  alone^  or 
to  any  person  in  trust  for  such  intended  wife,  for  the  pur- 
pose of  creating  a  jointure  for  such  intended  wife;  or  when- 
ever, for  the  same  purpose,  a  pecuniary  provision  shall  be 
made  for  the  benefit  of  the  intended  wife, — the  same  shall.be 
a  bar  to  the  right  or  claim  of  such  wife  in  lands  of  her  hus- 
band :  Provided^  The  intended  wife,  at  the  time  of  the  crea- 
tion of  such  jointure,  signified,  in  writing  endorsed  upon  or 
attached  to  the  deed  creating  said  jointure,  her  assent  to  re- 
ceive the  same  in  lieu  of  all  right  or  claim  of  such  wife  in 
the  lands  of  the  husband." 

The  contract  set  forth  in  the  second  paragraph  of  the  an- 
swer was  a  deed  creating  a  jointure  within  the  meaning  of 
the  above  statute.  There  was  a  stipulation  in  the  deed  to 
the  effect  that  the  appellee  Julia  A.  Craig  was  to  receive  the 
provision  therein  made  for  her  in  lieu  of  all  right  or  claim 
to  the  other  lands  of  her  intended  husband.  She  signed  the 
contract  with  her  intended  husband,  which  was  a  compliance 
with  the  statute  requiring  her  written  assent.  The  subse- 
quent marriage  made  the  contract  valid  and  binding  upon 
both  parties.  It  excluded  and  barred  her  marital  rights  in 
his  property.  The  marriage  conferred  upon  her  such  rights 
only  in  her  husband's  property  as  the  contract  provided  for. 
But  the  rights  thus  acquired  amounted  to  an  interest  in  real 
estate  of  which  she  could  not  be  divested  by  a  parol  contract 
unconnected  with  circumstances  making  such  contract  en- 
forceable in  equity.  It  does  not  appear  from  the  appellee's 
reply  that  in  consequence  of  the  mutual  agreement  between 
her  and  her  husband,  attempting  to  revoke  the  antenuptial 
contract,  she  parted  with  or  acquired  any  right  whereby,  if 
such  parol  contract  of  revocation  is  disregarded,  she  can  not 
be  placed  in  statu  quo.  From  all  that  is  disclosed  in  her  re- 
ply, the  marriage  settlement  can  be  adhered  to,  and  she  will  be 
placed  in  no  worse  condition  than  she  would  have  been,  had 
the  oral  agreement  of  cancellation  never  been  made. 
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We  are  of  opinion  that  the  contract  set  up  by  the  appellants 
in  the  second  paragraph  of  their  answer  was  under  the  statute, 
section  2500,  supra,  a  conveyance ;  that  by  such  conveyance, 
on  the  marriage,  the  parties  acquired  or  retained  such  inter- 
est in  real  estate  as  could  not  be  disposed  of  or  exchanged 
by  a  parol  contract,  such  as  is  set  forth  in  the  appellee's  reply, 
and  that  this  interest  in  real  estate  could  not  legally  be  dis- 
posed of  or  exchanged  except  by  deed  of  conveyance.  Section 
2919,  R.  S.  1881,  provides  that  "Conveyances  of  lands,  or  of 
any  interest  therein,  shall  be,  by  deed  in  writing,  ***** 
except  bonafde  leases  for  a  term  not  exceeding  three  years." 
This  section  applies  to  an  interest  in  real  estate  acquired  by 
an  antenuptial  contract.  The  parol  agreement,  relied  upon 
as  canceUing  that  contract,  is  like  that  between  a  grantor  and  a 
grantee,  after  the  delivery  of  the  deed,  to  regard  it  as  rescinded 
without  destroying  the  deed.  The  agreement  in  such  case, 
being  void,  would  not  have  the  effect  to  re-convey  the  land 
to  'the  grantor,  and  the  voluntary  destruction  of  the  deed 
would  not  have  that  result,  except  indirectly,  where  the  deed 
was  not  on  record,  by  destroying  the  grantee's  evidence  of 
title,  for  in  such  case,  after  consenting  to  the  destruction  of 
the  deed,  the  rules  of  evidence  would  not  admit  proof  of  its 
contents  by  parol. 

We  think  that  the  rights  of  the  widow  in  the  real  estate  of 
her  deceased  husband  were  concluded  by  the  antenuptial 
contract.  The  court  below  erred  in  overruling  the  demurrer 
to  the  special  pamgraphs  of  the  reply.  Other  errors  are  as- 
signed, but  these  will  not  likely  occur  again,  and  need  not 
be  considered  by  us. 

Judgment  reversed,  at  the  costs  of  the  appellee  Julia  A. 
Oraig,  with  instructions  to  the  court  below  to  sustain  the  ap- 
pellants' demurrer  to  the  special  paragraphs  of  the  reply,  and 
for  further  proceedings  in  accordance  with  this  opinion. 

On  Petition  for  a  Rehearing. 

Hammond,  J. — Counsel  for  appellee  Julia  A.  Craig  ear- 
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nest}y  insist  that  the  appellants'  answer  is  not  in  the  record, 
and  that  no  question  cau^  therefore^  be  made  in  this -court  as 
to  the  sufficiency  of  her  reply  to  such  answer.  This  same  ob- 
jection was  made  by  appellee's  counsel  in  their  first  brief;  but 
after  that  brief  was  filed,  and  before  the  rendition  of  the  princi- 
pal opinion,  the  foUowihg  agreement  was  filed  in  this  court : 

'^  State  of  Indiana,  in  the  Supreme  Court.  Craig  et  al.  vb^ 
Craig  et  oL    Appeal  from  the  Hancock  Circuit  Court. 

*^  It  is  hereby  agreed  that  the  answer,  or  paragraphs  thereof, 
attached  to  the  transcript  in  the  above  cause  by  the  appellants, 
is  a  correct  copy  of  the  original,  and  shall  be  considered  as 
part  of  the  transcript. 

(Signed)    "  Moss  &  Stephenson, 

"Attorneys  for  appellees* 

"  Robert  E.  Smith, 
"Attorney  for  appellant.'' 

The  answer  referred  to  in  the  above  agreement  was,  and  still 
is,  attached  to  the  transcript.  Defects  in  a  transcript  may  be 
cured  or  waived  by  agreement  of  parties.  Under  the  forego- 
ing agreement,  we  were  authorized  to  regard,  and  did  regard, 
the  answer  as  part  of  the  record  the  same  as  if  it  had  been 
properly  copied  by  the  clerk  in  the  transcript  at  the  place 
designated  for  it.  We  presume  that  the  filing  of  the  above 
agreement  has  escaped  the  memory  of  appellee's  counsel,  for 
they  would  certainly  not,  having  it  in  their  mind,  ask  this 
court  to  disregard  the  appellants'  answer. 

The  petition  for  a  rehearing  is  overruled^ 
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No.  10,676. 

Carver  et  al.  t?.  Smith  et  ux. 

Statute. — Repeal  by  Implioaiion. — Repeal  by  implication  occnra  only  where 
there  is  an  irreconcilable  repugnancy  between  two  statutes,  in  which 
case  the  earlier  in  point  6f  time  is  repealed  by  the  later  so  far  only  as  is 
necessary  to  bring  the  two  into  harmony. 
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Husband  and  Wife.— JE^o^es  63^  EnHreiiea, — Conveyance, — Repeal  ofStahOe. 

— Tenancy  by  entirety  was  not  abolished,  nor  the  statute  recognizing  it,. 

B.  S.  1881,  section  2923,  repealed  by  the  act  of  1881,  enlarging  the  rights 

of  married  women.    B.  S.  1881,  section  5115,  et  seq, 
9ame. — Execution,— loLuds  conveyed  to  husband  and  wife  are  not  subject  to 

the  levy  of  an  execution  against  either  while  both  are  living. 

From  the  Montgomery  Circuit  Couft. 

G,  D.  tlurleyyB.  Oaneand  A.  B.  Andersofiy  for  appellants- 
B.  T.  Biatine,  T.  H.  Ristine  and  if.  H.  Bistine,  for  ap- 
pellees. 

BiCKNELL,  C.  C. — The  question  presented  by  the  demurrer 
to  the  complaint  is,  what  is  the  title  of  husband  and  wife  to 
land  conveyed  to  them  jointly  ? 

The  appellees  held  such  land  under  a  deed  dated  January 
5th,  1882.  The  appellants  levied  thereon  an  execution  against 
the  husband.  The  complaint  of  the  appellees  sought  to  en- 
join the  appellants.  They  separately  demurred  to  the  com- 
plaint for  want  of  facts  sufficient,  and  their  demurrers  were 
overruled.  They  appeal,  assigning  as  errors  the  overruling 
of  their  demurrers. 

The  appellants  concede  that,  in  Indiana,  prior  to  1881,  a 
husband  and  wife,  upon  a  deed  made  to  both,  became  neither 
joint  tenants  nor  tenants  in  common,  but  were  seized  of  the 
entirety,  so  that,  on  the  death  of  either,  the  survivor  took  the 
whole,  and  during  their  joint  lives  neither  could  convey  with- 
out the  consent  of  the  other,  nor  could  any  part  of  the  land 
be  taken  in  execution  for  the  separate  debt  of  either ;  but  the 
appellants  claim  that,  as  a  necessary  consequence  of  the  legis- 
lation of  1881  upon  the  rights  of  married  women,  a  husband 
and  wife  became  separate  persons,  and  that,  as  their  legal 
unity  was  the  basis  of  the  law  under*  which  they  took  the  en- 
tirety, therefore,  as  such  legal  unity  no  longer  exists,  the  law 
founded  thereon  no  longer  exists,  because  when  the  reason  of 
a  law  ceases  the  law  itself  ceases.    Co.  Litt.  70  b ;  7  Co.  Rep.  69. 

The  appellants'  proposition  is  as  follows :  Under  the  former 
law  of  Indian^  a  husband  and  wife  took  by  entireties,  because 
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they  were  legally  one  person,  but,  under  the  statutes  of  1881, 
they  are  not  legally  one  person,  therefore  they  can  no  longer  * 
take  by  entireties.  The  rule  that  husband  and  wife  take  by 
entireties  was  a  part  of  the  common  law,  but  it  has  been  in 
force  by  statute,  in  Indiana,  ever  since  1807.  Section  236,  R. 
S.  1881,  which  adopts  part  of  the  common  law,  including  the 
rule  aforesaid,  was,  in  substance,  first  enacted  in  Ipdiana  in 
1807,  and  has  been  repeated  in  each  succeeding  revision  of 
our  statutes.  The  efiect  is  the  same  as  if  for  74  years  the 
statute  had  expressly  declared  that  husband  and  wife,  under 
a  deed  to  them  jointly,  shall  take  by  entireties  and  not  as 
joint  tenants  or  tentots  in  common.  It  is  the  same  in  effect 
as  if  such  a  statute  had  been  re-enacted  in  1881. 

But  this  is  not  all.  The  existence  of  this  statutory  rule 
has  been  recognized  by  other  legislation.  Section  18,  £.  S. 
1843,  p.  417,  provides  that  conveyances  of  land  to  two  or 
more  persons,  except  as  provided  in  the  next  following  sec- 
tion, shall  be  construed  to  create  estates  in  common  and  not 
in  joint  tenancy,  and  section  19,  next  following,  provides  that 
the  preceding  section  shall  not  apply  to  conveyances  made  to 
husband  and  wife,  and  these  provisions  of  the  law  of  1843  are 
repeated  in  the  Revised  Statutes  of  1852,  vol.  1,  p.  233,  sec- 
tions 7  and  8,  and  in  the  Revised  Statutes  of  1881,  sections 
2922,  2923 ;  and  the  existence  of  the  said  statutory  rule  has 
been  judicially  recognized.  This  court  has  always  held  that 
upon  a  deed  to  husband  and  wife  they  take  by  entireties,  and 
that  during  their  joint  lives  there  can  be  no  sale  of  any  part 
on  an  execution  against  either.  Bevins  v.  Gline,  in  1863,  21 
Ind.  37,  41 ;  Dams  v.  Clark,  1866,  26  Ind.  424,428;  Arnold 
V.  Arnold,  1868,  30  Ind.  305;  Simpson  v.  Pearson,  1869,  31 
Ind.  1,  4;  Giandler  v.  Cheney,  1871,  37  Ind.  391;  Jones  v. 
Chandler,  1872,  40  Ind.  588;  Anderson  v.  Tannehill,  1873, 
42  Ind.  141 ;  McConnell  v.  MaHin,  1876, 52  Ind.  434 ;  HvIeU 
v.  Inlow,  1877,  57  Ind.  412  (26  Am.  R.  64) ;  Lash  v.  Lash, 
1877,  58  Ind.  526 ;  Potion  v.  RanMn,  1879,  68  Ind.  245  (34 
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Am.  R.  254) ;  Edwards  v.  Beall,  1881,  75  Ind.  401.  Here 
is  aD  unbroken  line  of  decisions  from  1863  to  1881,  all  of 
them  recognizing  the  validity  of  the  statutory  law  as  to  en- 
tireties, and  none  of  them  intimating  that  said  law  had  been 
in  any  degree  impaired  by  the  legislation  of  1852  and  later 
years  enlarging  woman's  rights. 

By  chapter  52  of  the  R.  S.  of  1852,  vol.  1,  p.  320,  the  com-  ' 
mon-law  rights  of  a  married  woman  as  to  her  separate  real 
estate  were  substantially  enlarged ;  they  were  again  extended 
repeatedly.  See  Acts  1857,  p.  92 ;  Acts  1861,  p.  182 ; ,  Acts 
1865,  Spec.  Sess.,  p.  184;  Acts  1875,  p.  178;  Acts  1877,  p. 
94 ;  Acts  1879,  p.  160,  and  R.  S.  1881,  sec.  5115. 

Sections  5  and  6,  1  R.  S.  1852,  p.  321,  declared  that  the 
lands  of  a  married  woman  should  be  her  separate  property  as 
fully  as  if  she  were  unmarried,  provided  that  she  should  have 
no  power  to  encuiiiber  or  convey  such  lands  except  by  deed, 
in  which  her  husband  should  join,  and  that  the  separate  deed 
of  the  husband  should  convey  no  interest  in  his  wife's  lands ; 
but,  although  these  statutes  recognized  the  separate  existence 
of  the  wife  as  a  person,  with  interests  distinct  from  those  of 
her  husband,  and  to  that  extent  destroyed  the  old  legal  unity 
of  the  parties,  yet  it  was  never  claimed  that  they,  by  implica- 
tion, repealed  the  statute  as  to  entireties,  and  all  the  cases 
above  cited  were  decided  while  the  statutes  aforesaid  of  1852 
were  in  force. 

The  act  of  1^81,  R.  S.  1881,  section  5117,  is  as  follows: 

''A  married  woman  may  take,  acquire,  and  hold  property, 
real  or  personal,  by  conveyance,  gift,  devise,  or  descent,  or  by 
purchase  with  her  separate  means  or  money ;  and  the  same,  to- 
gether with  all  the  rents,  issues,  income,  and  profits  thereof, 
shall  be  and  remain  her  own  separate  property,  and  under  her 
own  control,  the  same  as  if  she  were  unmarried.  *  *  But  she 
shall  not  enter  into  any  executory  contract  to  sell  or  <5bnvey  or 
mortgage  her  real  estate,  nor  shall  she  convey  or  mortgage 
Vol.  90.— 15 
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the  same,  unless  her  husband  join  in  such  contract,  convey- 
ance, or  mortgage:  Provided,  however,  That  she  shall  be 
bound  by  an  estoppel  in  pais,  like  any  other  person/* 

The  wife's  right  to  her  separate  real  estate,  as  a  distinct  per- 
son, is  just  as  fully  established  by  the  aforesaid  legislation  of 
1852  as  by  the  legislation  of  1881,  and  it  is  coupled  with  the 
same  limitation  in  both  the  statutes,  to  wit,  that  she  shall  not 
convey  or  encumber  the  property  except  by  deed,  in  which 
her  husband  shall  join.  The  appellants  recite  the  provisions 
of  said  acts  of  1881  and  ask  "how  can  these  provisions  be 
recon<jiled  with  the  idea  of  unity?" 

Conceding  that  they  can  not  be,  and  admitting  that  the  old 
common  law  upon  entireties  was  founded  originally  upon  the 
legal  unity  of  husband  and  wife,  yet  it  does  not  follow  that 
the  statute  of  Indiana  was  enacted  in  1807  and  re-enacted  in 
1843  and  in  1852  for  any  such  technical  reason.  It  was  prob- 
ably re-enacted  in  1852  for  sound  reasons  of  public  policy .^ 
See  Chandler  v.  Cheney,  supra,  p.  410.  And  it  certainly 
does  not  follow  that  a  long  established  rule  of  property,  de- 
clared by  the  Legislature,  is  abrogated  by  the  mere  fiict  that 
the  reason  alleged  for  the  common  law  rule  existing  before 
the  statute  has  failed. 

Where  there  are  several  statutes  co-existing,  and  the  last 
of  them  is  repugnant  to  the  others,  it  impliedly  repeals  the 
others ;  that  is,  where  they  can  not  all  stand  and  be  enforced. 
Farmers,  etc.,  Ins.  Oo.  v.  HarraJi,  47  Ind.  236 ;  J^ate,  ex  rel., 
V.  Forkner,  70  Ind.  241.  But  repeals  by  implication  are  not 
favored  in  law.  Cruse  v.  Axtell,  50  Ind.  49 ;  Lichtenstein  v. 
State,  5  Ind.  162.      * 

There  is  no  such  repugnancy  between  the  statutes  now 
under  consideration. 

A  married  woman  may  well  have  all  the  personal  rights 
conferred  by  the  act  of  1881,  as  to  her  separate  property, 
without  any  interference  or  collision  with  the  statutes  as  to- 
entireties. 
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When  husband  and  wife  take  by  entireties^  neither  of  them 
holds  any  of  the  property  separately ;  in  that  respect  they  are 
equal,  although  in  some  respects  he  has  personal  rights  of 
property  which  she  has  lost  by  her  marriage. 

Where  a  rule  of  property  has  existed  for  seventy  years  and 
is  sustained  by  a  strong  and  uniform  line  of  judicial  deci- 
sions, there  is  but  little  room  for  the  court  to  exercise  its 
judgment  on  the  reasons  on  which  the  rule  was  founded. 
Chandler  v.  Cheney y  supra,  p.  414.  Such  a  rule  of  property  will 
be  overruled  only  for  the  most  cogent  reasons  and  upon  the 
strongest  convictions  of  its  incorrectness.     Ram  Judg.  237. 

It  is  evident  that  the  Legislature  of  1881  did  not  intend  to 
repeal  the  statutes  establishing  tenancies  by  entireties.  They 
simply  intended  to  enlarge  in  some  particulars  the  separate 
power  of  the  wife,  which  already  existed  under  the  acts  of 
1852  and  the  years  following.  In  Chandler  v.  Cheney,  mpra^ 
this  court,  after  citing  the  many  changes  as  to  woman's 
rights  introduced  by  the  Legislature  of  1852,  says :  "But  it 
did  not  abolish  estates  bv  entireties  as  between  husband  and 
wife,  but  provided  that  when  a  joint  deed  was  made  to 
husband  and  wife,  they  should  hold  by  entireties,  and  not 
as  tenants  in  common  or  as  joint  tenants.  The  Legislature 
evidently  had  some  purpose  in  continuing  this  peculiar  estate. 
What  was  the  purpose  ?  In  ascertaining  the  legislative  in- 
tention we  are  required  to  take  into  consideration  the  entire 
scope  of  legislation  during  that  session.  There  was  fl  strong 
and  determined  purpose  manifested  to  guard  and  protect  the 
rights  of  married  women.  It  is  quite  obvious  to  us,  that  the 
evident  and  manifest  intention  of  the  Legislature  in  pro- 
viding for  the  continuance  of  estates  by  entireties,  as  between 
husband  and  wife,  when  joint  tenancies  between  persons 
who  were  not  married  had  been  virtually  abolished,  was 
to  provide  a  mode  in  which  a  safe  and  suitable  provision 
could  be  made  for  married  women.'*  Again,  after  mention- 
ing some  of  the  difficulties  connected  with  deeds  of  trust  in 
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favor  of  married  women  and  with  deeds  made  directly  to  the 
wife^  the  court  says :  ''To  remedy  this  condition  of  things  the 
Legislature  continued  this  estate.  It  is  true  that  it  had  existed 
at  common  law,  but  was  not  very  clearly  defined  or  understood, 
*  *  and  as  the  virtual  abolition  of  this  tenancy  would  have  de- 
stroyed estates  by  entireties,  unless  expressly  saved  by  the 
statute,  it  was  so  saved  and  perpetuated.  *  *  *  An  estate 
by  entireties  is  better  calculated  to  produce  an  unity  of  feeling 
and  interest  than  any  other/^ 

As  we  have  seen,  the  same  provisions  as  to  entireties  which 
were  thus  ''saved  and  perpetuated'*  in  the  revision  of  1852,  and 
were  not  impliedly  repealed  by  the  legislation  of  1852  upon 
woman's  rights,  were  again  repeated  in  the  revision  of  1881. 
They  were  not  repealed  by  the  legislation  of  1881  enlarging 
woman's  rights  to  her  separate  property,  and  are  not  repug- 
nant thereto.  Cases  are  referred  to  by  the  appellants  l)y 
which  in  New  York,  New  Hampshire,  Illinois  and  Iowa,  it 
has  been  held  that  the  recent  legislation  of  those  States  upon 
woman's  rights  has,  in  effect,  abolished  estates  by  entireties. 
The  statutes  of  those  States  are  not  the  same  as  ours,  but,  if 
they  were,  we  could  not,  under  our  legislative  and  judicial 
history  above  referred  to,  follow  those  decisions.  We  think 
the  statutes  of  this  State  authorizing  estates  by  entireties 
have  not  yet  been  repealed,  either  expressly  or  by  implica- 
tion. On  the  contrary,  the  continued  existence  of  such  stat- 
utes is  as  ftilly  recognized  by  the  legislation  of  1881  as  it  was 
by  the  legislation  of  1852.  There  was,  therefore,  no  error 
in  overruling  the  demurrer  to  the  complaint. 

The  judgment  ought  to  be  affirmed. 

Peb  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed,  at  the  costs  of  the  ap- 
pellants. 
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Decedents'  Ebtates.— iV»o?ia/ JVop«r<y.— -Oioae  in  A(iion,-^Titk  of  Admin- 
itirator, — Replevin. — When  the  administrator  of  a  decedent  is  appointed 
and  qualified,  the  title  and  possessory  rights  of  the '  decedent,  in  and  to 
his  personal  property  and  choses  in  action,  at  once  pass  to  and  vest  in  his 
administrator,  and  he  can  maintain  an  action  of  replevin  therefor. 

Same. — Gift  Inter  Vivos, — Delivery  in  IVaaenH. — To  constitute  a  valid  gift 
inter  vwoe  of  personal  property  or  choses  in  action,  it  is  essential  that  the 
gift  he  delivered  in  prcesenti  and  unconditionally ;  because,  if  the  g^ft  be 
delivered  to  a  third  person,  for  future  delivery  to  the  donee,  the  author- 
ity to  deliver  may  be  revoked,  and,  until  delivery,  the  donor  retains  do- 
minion. 

Same. — Q^  Oauaa  Mortis, — Implied  Condition, — A  gift  causa  mortis  is  a  gift 
of  a  chattel  or  chose  in  action,  made  by  &  person  in  his  last  illness,  or  in 
perieul&  mortiSf  subject  to  the  implied  conditions  that  if  the  donor  recovers, 
or  if  the  donee  die  first,  the  gift  shall  be  void ;  and  it  is  necessary  to  the 
validity  of  such  a  gift  that  there  must  be  an  actual  delivery  of  the  sub- 
ject of  the  gift  to  the  donee,  such  as  will  transfer  its  possession  to  him. 

« 

From  the  Tippecanoe  Circuit  Court. 

/.  M.  LaRue,  F.  B,  Everett,  W.  G.  Wilson  and  J.  H.  AdamSy 
for  appellant. 

B.  W.  Langdon,  for  appellee. 

HowK,  J. — In  his  c6mplaint  in  this  action,  the  appellant, 
the  plaintiff  below,  alleged  in  substance,  that,  as  the  adminis- 
trator of  the  estate  of  Mahala  T.  Shaw,  deceased,  he  was  the 
owner  and  entitled  to  the  possession  of  eight  promissory 
notes,  each  particularly  described,  and  all  of  the  value  of 
$2,500 ;  and  that  the  appeHee  had  possession  of  said  notes 
without  right,  and  unlawfully  detained  the  same  from  the  ap- 
pellant, at  Tippecanoe  county ;  wherefore,  etc.  The  cause  was 
put  at  issue  and  tried  by  the  court,  and  a  finding  was  made  for 
the  appellee,  the  defendant  below ;  and  over  the  appellant's 
motion  for  a  new  trial,  and  his  exception  saved,  the  court  ren- 
dered judgment  on  its  finding. 

In  this  court  the  appellant  has  assigned  as  errors  the  follow* 
ing  decisions  of  the  trial  court : 


1»     flS 


90   S» 
190   8» 
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1.  In  overruling  his  demurrer  to  the  third  paragraph  of 
appellee^s  answer ;  and^ 

2.  In  overruling  his  motion  for  a  new  trial. 

In  the  third  paragraph  of  his  answer,  the  appellee  alleged 
in  substance,  that  Mahala  T.  Shaw,  the  appellant's  decedent, 

on  and  before  the day  of  July,  1 876,  was  the  owner  and 

holder  of  eight  promissory  notes,  particularly  describing  them ; 
that  on  said  last  named  day  the  said  Mahala  T.  Shaw  deliv- 
ered and  entrusted  all  of  said  notes  into  the  hands  and  pos- 
session of  the  appellee ;  that  contemporaneously  with  her  de- 
livery of  said  notes  to  him,  the  said  Mahala  declared  to  and 
directed  the  appellee  to  take  the  said  notes  and  do  the  best 
he  could  with  them,  and  furnish  her,  the  said  Mahala,  with 
what  means  she  needed  to  live  on,  and,  after  her  death,  pay 
what  debts  he  knew  she  owed,  and  erect  a  monument  for  her 
like  the  one  that  had  been  ordered  for  her  brother,  Solomon, 
and  what  was  left  was  Clarinda  V.  Ferguson's,  who  was  then 
and  since  the  wife  of  the  appellee,  and  that  the  appellee 
should  give  what  was  left  to  her,  the  said  Clarinda. 

The  appellee  said  that  he  then  and  there  received  and  took 
possession  of  said  notes  from  said  Mahala,  under  the  said 
declaration  and  terms;  that  afterwards,  in  March,  1876,  the 
the  appellee  exchanged  one  of  the  notes  for  five  other  notes 
particularly  described;  and  that,  in  January,  1877,  appellee 
surrendered  Carr's  note  for  $90  to  said  Carr  on  account  of  a 
debt  due  him  from  said  Mahala. 

The  appellee  further  said  that  the  notes  described  in  the 
complaint  were  the  notes  described  in  his  answer ;  that  aft^er- 
wards,  on  the  7th  day  of  October,  1877,  the  appellee  was  hold- 
ing, and  in  the  possession  of,  the  notes  described  in  the  com- 
plaint, and  the  said  Mahala  T.  Shaw  being  then  dangerously 
sick  and  ailing,  and  in  the  apprehension  of  her  death,  said  to 
and  charged  the  appellee  to  do  with  what  was  left  of  the  notes, 
or  the  proceeds  thereof,  as  she  had  told  him  when  she  deliv- 
ered the  notes  to  him  as  aforesaid,  on  the — day  of  July,  1875,as 
thereinbefore  alleged,  and  the  api^ellee  then  and  there  promised 
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the  said  Mahala  that  he  would  do  so ;  that  afterwards,  on  the 
8th  day  of  October,  1877,  the  said  Mahala  died  of  said  sick- 
ness. The  appellee  charged,  that,  by  reason  of  the  premises, 
he  was  entitled  to  said  notes  to  deal  with  them  as  best  he 
<;ould,  to  pay  the  decedent's  lawful  debts,  and  after  building 
the  monument,  as  thereinbefore  described,  to  give  and  deliver 
what  might  be  left  of  such  notes,  or  their  proceeds,  to  the 
:said  Clarinda.  The  appellee  said  that  the  note  first  described 
in  the  complaint,  he  did  not  have  or  hold  at  the  commence- 
ment of  this  action,  nor  at  any  time  since;  and  that  the  estate 
of  said  Mahala  T.  Shaw,  deceased,  was  solvent.  Wherefore 
the  appellee  said  that  the  appellant  was  not  entitled  to  said 
notes,  and  he  prayed  judgment  for  his  costs  herein.    ^ 

We  are  of  opinion  that  the  facts  stated  in  this  paragraph 
of  answer  are  not  sufficient  to  constitute  a  cause  of  defence  to 
the  appellant's  action.  .  It  is  admitted  in  the  paragraph  that 
the  notes  in  controversy  were,  on  the  —  day  of  July,  1875, 
the  notes  of  Mahala  T.  Shaw,  at  the  time  she  delivered  and 
entrusted  them  to  the  appellee ;  and  it  is  not  shown  by  €ny 
averment  therein,  that  she  ever  parted  with  her  title  to  any  of 
the  notes  during  her  natural  life.  She  made  him  her  agent, 
with  directions  to  do  the  best  he  could  for  her  with  the  notes, 
-and  to  furnish  her  with  what  means  she  needed  to  live  on  dur- 
ing her  life.  Her  declaration  and  direction  to  the  appellee, 
which  must  be  assumed  to  have  been  verbal  or  oral,  because 
they  were  not  alleged  to  have  been  in  writing,  went  ftirther 
and  provided  that  after  her  death  he  was  to  pay  what  debts 
he  knew  she  owed,  and  erect  a  monument  for  her  like  the  one 
that  had  been  oVdered  for  her  brother  Solomon,  and  what  was 
left  was  Clarinda  V.  Ferguson's,  the  wife  of  the  appellee,  and 
that  he  should  give  what  was  left  to  his  wife,  the  said  Cla- 
rinda. This  is  the  substance  of  what  transpired  between  the 
appellee  and  Mahala  T.  Shaw,  her  declaration  and  direction, 
in  relation  to  the  notes  in  controversy,  on  the  —  day  of  July, 
1875.  It  is  not  shown  thereby,  as  it  seems  to  us,  that  on  that 
day  there  was  any  gift,  by  or  on  the  part  of  Mahala  T.  Shaw, 


232  SUPREME  CX)URT  OF  INDIANA, 

Smith,  Administrator,  v.  Feirguson. 

during  her  life^  of  the  notes  or  any  part  thereof  to  the  appel- 
lee, or  his  wife,  or  to  any  one  else.  There  was  no  gift  inter 
vivos  of  any  of  the  notes  or  of  any  part  of  the  proceeds  thereof* 
The  declaration  and  directions  of  Mahala  T.  Shaw  to  the  ap- 
pellee in  July,  1875,  as  stated  in  the  answer,  did  not  consti- 
tute or  show  a  gift  in  prcesenti,  or  during  her  life,  of  the  notes 
in  controversy ;  but  they  were  testamentary  in  their  terms,. 
and,  without  the  form  or  solemnity  of  a  will,  attempted  to- 
make  a  gift  of  whatever  might  be  left,  after  certain  things  had 
been  done,  to  take  effect  as  a  gift  only  after  her  death. 

In  Smith  v.  Dorsey,  38  Ind.  451  (10  Am.  R.  118),  this  court 
said :  ''To  constitute  a  valid  gift  inter  vivos  it  is  essential  that 
the  article  given  should  be  delivered  absolutely  and  uncon- 
ditionally. The  gift  must  take  effect  at  once  and  completely^ 
and  when  it  is  made  perfect  and  complete  by  delivery  and 
acceptance,  it  then  becomes  irrevocable  by  the  donor.  Gifts- 
irder  vivos  have  no  reference  to  the  future,  but  go  into  im- 
mediate and  absolute  effect.  A  court  of  equity  wil  not  inter- 
fer|^  and  give  effect  to  a  gift  that  is  inchoate  and  incomplete.'^ 
In  Sessions  v.  Moseley,  4  Cush.  87,  the  Supreme  Court  of 
Massachusetts  held  that  a  gift  inter  vivos  must  be  delivered  io  l 
the  lifetime  of  the  donor,  because,  if  delivered  to  a  third  per-  t 
son,  with  instructions  to  deliver  to  the  donee,  the  authority 
to  deliver  may  be  revoked,  and  until  delivery  the  donor  retains 
dominion.  1  Pars.  Con.  234 ;  2  Kent  Cora.  438 ;  Bouv.  Law 
Diet.,  Tit,  Gifts  inter  vivos;  Bedell  v.  Oarll,  33  N.  Y.  581 ; 
Irish  V.  NvUinQj  47  Barb.  370 ;  Dexheimer  v.  Gavlier^  34  How. 
Pr.  472. 

It  follows  from  what  we  have  said,  that  the  averment  of 
appellee's  answer  in  reference  to  what  was  said  and  done  by 
and  between  him  and  Mahala  T.  Shaw  on  the  — —  day  of 
July,  1875,  of  and  concerning  the  notes  in  controversy,  ut- 
terly fail  to  show  a  valid  gift  inter  vivos  of  the  notes,  or  of  any 
of  them,  or  of  any  part  of  the  proceeds  thereof,  to  the  appellee's 
wife  or  to  any  other  person.  They  fail  .to  show  that  she 
parted  or  intended  to  part  during  her  life  with  her  title  to  or 
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ownership  of  any  of  such  notes.  If  the  title  to  the  notes  re- 
mained in  her,  if  she  continued  to  be  the  owner  thereof,  and 
if  she  might  have  asserted  and  maintained  against  the  appel- 
lee or  the  appellee's  wife,  her  right  to  the  possession  thereof 
during  her  natural  life,  it  must  be  that  upon  her  death  her 
title  to  and  ownership  of  the  notes,  and  her  right  to  the  pos- 
session thereof,  passed  to  and  vested  in  the  appellant,  as  the 
administrator  of  her  estate.  We  have  hitherto  considered 
only  the  averments  of  the  answer  in  regard  to  what  transpired 
between  the  appellee  and  Mahala  T.  Shaw,  concerning  the 
notes  in  controversy  in  July,  1875.  At  that  time,  it  must 
be  assumed,  as  nothing  was  alleged  to  the  contrary,  Mahala 
T.  Shaw  was  in  good  health,  and  we  have  reached  the  con- 
clusion that  the  allegations  of  the  answer  did  not  show  that 
she  then  made  a  valid  gift  inter  vivos  of  the  notes  to  appel- 
lee's wife  or  to  any  one  else. 

The  question  remaining  for  consideration  is  this :  Do  the 
the  averments  of  the  answer  show  a  valid  gift  catisa  mortis 
of  the  notes  in  controversy?  A  gift  causa  mortis  is  thus  de- 
fined :  A  donatio  causa  mortis  is  a  gift  of  a  chattel  made  by 
a  person  in  his  last  illness,  or  in  periculo  mortis,  subject  to 
the  implied  conditions  that  if  the  donor  recovers,  or  if  the 
donee  die  first,  the  gift  shall  be  void.  2  Schoul.  Fers.  Prop., 
p.  122,  note  1.  In  3  Redf.  Wills,  326,  it  is  said,  inter  alia, 
that  there  must  be  an  actual  delivery  of  the  chattel  to  the 
donee,  so  as  to  transfer  the  possession  to  him,  in  order  to 
constitute  a  good  gift  mortis  causa.  In  the  third  paragraph 
of  appellee's  answer  in  the  case  in  hand,  it  was  not  alleged 
that  on  October  7th,  1876,  there  was  any  actual  delivery  of  the 
notes  to  the  donee,  or  any  transfer  of  the  possession  thereof. 
In  the  close  of  his  answer,  the  appellee  alleged  that  on  the 
7th  day  of  October,  1877,  the  said  Mahala  T.  Shaw  being 
then  dangerously  sick,  and  in  the  apprehension  of  her  death, 
charged  the  appellee  to  do  with  what  was  left  of  the  notes, 
or  the  proceeds  thereof,  as  she  had  told  him  when  she  deliv- 
ered the  notes  to  him  in  July,  1875,  which  notes  he  was  still 
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holding  and  in  the  possession  of^  and  the  appellee  then  and 
there  promised  the  said  Mahala  that  he  would  do  so.  We  do 
not  think  that  these  allegations  were  sufficient  to  show  a  gift 
then  made^  eavsa  mortis,  of  what  was  left  of  the  notes  or  of 
the  proceeds  thereof  They  show  rather,  as  it  seems  to  us, 
an  unwritten  will,  whereby  she  attempted  to  dispose  of  what- 
ever might  be  left  aft«r  her  des^th  of  the  notes  or  the  pro- 
ceeds thereof. 

The  charge  of  Mahala  T.  Shaw  to  the  appellee  on  October 
7th,  1877,  in  her  last  illness  and  in  apprehension  of  her  death, 
<iid  not  constitute  a  gift,  either  inter  vivos  or  caiisa  mortiSy  of 
the  potes  or  of  what  might  be  left  of  the  proceeds  thereof,  to 
the  appellee^s  wife.  It  was  simply  au  injunction  or  direction 
that,  after  her  death,  the  appellee,  as  her  agent  and  the  custo- 
dian of  her  notes,  should  carry  out  her  wishes  in  relation 
thereto  and  dispose  of  the  same,  as  she  had  directed  in  July, 
1875;  that  is,  he  should  pay  whatever  debts  he  knew  she 
owed  and  erect  a  monument  for  her  like  the  one  ordered  for 
her  brother  Solomon,  and  then  he  should  give  whatever 
might  be  left  of  the  notes,  or  of  their  proceeds,  to  his  wife, 
Clarinda  V.  Ferguson.  In  2  Schouler  on  Personal  Property, 
p.  82,  it  is  said :  "An  agency  is  revoked  by  the  principaPs 
death  :  therefore,  the  agent  of  one  who  intends  a  gift  inter  vivos 
must  have  performed  what  was  incumbent  upon  him  to  make 
the  transfer  complete  during  the  donor's  lifetime;  otherwise 
the  gift  fails,  as  though  the  donor  himself  had  failed  to  make 
a  reasonable  delivery.  Nor  can  a  gift  inter  vivos  be  sustained 
which  ^ntemplates  a  postponement  of  delivery  by  the  agent 
or  trustee  until  the  donor^s  decease ;  for  a  gift  of  personalty 
made  after  this  fashion  must  stand,  if  at  all,  as  a  gift  causa 
mortis,  or  else  'on  the  footing  of  a  testamentary  disposition, 
with  all  the  formalities  of  a  will."  Sessions  v.  Moseley,  supra; 
Alien  v.  Polereczky,  31  Maine,  338 ;  Phipps  v.  Hope,  16  Ohio 
St.  586. 

Construing  together  all  the  allegations  of  the  third  para- 
graph of  appellee's  answer,  we  are  of  opinion  they  wholly 
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fail  to  show  that  Mahala  T.  Shaw  parted,  or  intended  to  part, 
<Iuring  her  lifetime^  by  gift  inter  vivos  or  caiLsa  mortisy  with 
her  title  to  or  right  to  the  possession  of  the  notes  in  contro- 
versy or  the  proceeds  thereof.  Notwithstanding  all  that  was 
said  or  done  by  or  between  her  and  the  appellee,  of  and  con- 
cerning such  notes  or  their  proceeds,  they  remained  her  prop- 
erty and  estate,  we  think,  until  and  at  the  moment  of  her 
death,  and  as  such  rfie  title  thereto  and  the  right  to  the  pos- 
session thereof  passed  to  the  appellant  as  the  administrator  of 
her  estate,  to  be  administered  according  to  law.  The  alleged 
solvency  of  her  estate  furnishes  no  reason  whatever  for  the 
appellee's  detention  of  the  notes  as  against  her  administrator. 
It  seems  to  us,  therefore,  that  the  court  erred  in  overruling  the 
demurrer  to  the  third  paragraph  of  the  appellee^s  answer. 

This  conclusion  renders  it  unnecessary  for  us  to  consider  or 
decide  any  of  the  questions  arisi^ig  under  the  alleged  error  of 
the  court  in  overruling  the  appellant's  motion  for  a  new  trial. 
We  may  properly  remark,  however,  that  the  evidence  in  the 
record  does  not,  in  our  opinion,  sustain  the  averments  and 
theory  of  the  third  paragraph  of  appellee's  answer.  The  ap- 
pellant gave  in  evidence  a  written  receipt,  executed  by  the 
appellee  to  Mahala  T.  Shaw,  in  substance  as  follows : 

"Battle  Ground,  Ind.,  March  22d,  1876. 

"Received  of  Mahala  T.  Shaw  the  following  notes,  to  be 
held  in  trust  for  her:"  (Here  follows  a  description  of  the 
notes  in  controversy  in  this  action.) 

(Signed)  "  W.  R.  Ferguson." 

It  will  be  observed  that  this  receipt,  from  its  date,  was  ex- 
ecuted by  appellee  to  Mahala  T.  Shaw,  about  eight  months 
after  her  declaration  and  direction  to  him,  in  July,  1875,  upon 
which  the  appellee  founded  the  third  paiagraph  of  his  an- 
swer. If,  by  this  receipt,  the  appellee  became  the  trustee  of 
Mahala  T.  Shaw,  and  so  held  the  notes,  by  the  terms  of  the  ' 
receipt  he  held  them  "  in  trust  for  her,"  as  the  sole  cestui  qae 
trusty  from  and  after  the  date  ther^f,  and  finy  prior  parol 
trust,  in  relation  to  the  notes,  was  thereby  abrogated.     It  was 
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shown  by  the  evidence  that  thid  receipt  was  in  the  pocket- 
book  of  Mahala  T.  Shaw,  which  pocket-book  was  found  un#- 
der  her  pillow  immediately  after  her  death.  It  may  be  as- 
sumed^ therefore,  as  it  seems  to  us,  that  the  notes  were  held 
by  the  appellee  under  such  receipt,  at  the  time  of  the  death 
of  Mahala  T.  Shaw,  and  the  consequent  determination  of  the 
trust  thereby  created.  This  being  so,  the  appellant  as  her  ad- 
ministrator was  entitled  to  the  notes  and  the  possession  thereof^ 
as  against  the  appellee. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  sustain  the  demurrer  to  the  third 
paragraph  of  appellee's  answer,  and  for  further  proceediuga 
not  inconsistent  with  this  opinion. 

Petition  for  a  rehearing  overruled. 


No.  10,607. 

_  _^.         The  Boabd  op  CojtMissioNERS  of  White  County  v.  Karp. 

•%  gjft  County  Gommissionebs. — Eigki  of  Appeal,— Railroad  Aid. — A  petition  by 

^^^  ^M  a  taxpayer  to  the  county  board,  praying  that  money  collected  by  tax- 

1166  ^  ation  in  his  township  to  aid  a  railroad  by  taking  stock,  be  applied  ac* 

'-  cordingly,  was  refused  by  the  board. 

Heldy  that  the  petitioner  had  the  right  of  appeal  to  the  circuit  court 
Bill  op  Exceptions. — TVafiseripL — Striking  out  Pleadings, — Supreme  Court. — 
Beeord. — When  the  court  strikes  out  a  pleading,  it  ceases  to  belong  to  the 
record,  and  it  can  become  a  part  of  the  record  again  only  by  being  in- 
corporated in  a  bill  of  exceptions,  and  if  this  be  not  done  the  clerk  should 
not  insert  it  in  a  transcript  for  the  Supreme  Court. 
Same. — A  paper  which  is  no  part  of  the  record,  unless  made  so  by  bill  of 
exceptions,  must  be  found  in  the  bill  itself,  else  it  will  not  be  r^^rded 
by  the  Supreme  Court    A  mere  reference  in  the  bill  to  a  paper,  copied 
in  the  record,  but  which  is  not  a  part  thereof  by  force  of  the  statute,  is 
not  sufficient. 

From  the  White  Circuit  Court. 

R.  Oregory,-  for  appellant. 

N.  O.  Ro88,  A.  W.  Reynolds  and  E.  B.  SeHerSy  for  appellee. 

ZoLLARS,  J. — At  the  June  session,  1882,  of  the  board  of 
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commissioners  of  White  county,  appellee,  as  a  resident  and 
taxpayer  of  Union  township  of  said  county,  filed  a  petition 
with  said  board,  stating  therein  that  of  the  tax  theretofore 
levied  by  said  board  on  the  taxable  property  of  said  town- 
ship, to  enable  it  to  aid  the  Indianapolis,  Delphi  and  Chicago 
Railroad  Company  in  the  sum  of  $24,400,  in  the  construc- 
tion of  its  railroad,  by  taking  stock  of  the  company,  there 
had  been  collected,  and  was  then  in  the  treasury  of  the  county, 
$15,800;  that  the  railroad  was,  and  had  been,  completed  for 
more  than  three  years,  and  that  the  passenger  and  freight 
trains  had  been  running  oyer  the  same  regularly  since  its  com- 
pletion. The  prayer  is  that  the  board  subscribe  to  the  capital 
stock  of  said  Indianapolis,  Delphi  and  Chicago  Railroad  Com- 
pany, in  the  name  of  the  township,  the  sum  of  $15,500,  and 
pay  therefor,  at  the  time  of  taking,  out  of  the  money  so  col- 
lected and  in  the  treasury. 

After  "  due  deliberation,^'  the  board  refused  to  grant  the 
prayer  of  the  petition.  From  this  decision  appellee  appealed 
to  the  circuit  court.  The  proceedings  in  that  court,  so  &r  as 
they  need  be  considered  in  the  decision  of  the  questions  dis- 
cussed by  appellant's  counsel,  are  as  follows :  Appellant  filed 
what  is  designated  in  the  record  a  ''cross  complaint  or  inter- 
pleader," which  was  stricken  out  on  motion  of  appellee,  and 
appellant  excepted.  After  the  filing  of  a  general  denial  by 
appellant,  the  cause  was  tried  by  the  court,  and  a  finding  made 
in  favor  of  appellee.  A  motion  for  a  new  trial  was  overruled, 
and  judgment  rendered,  requiring  the  board  of  commissioners 
to  subscribe,  in  the  name  of  said  Union  township,  $15,500  to 
the  capital  stock  of  the  railroad  company,  and  to  pay  for  the 
same  out  of  the  funds  in  the  county  treasury,  levied  and  col- 
lected for  that  purpose,  upon  the  delivery  of  the  stock  of  the 
company  in  that  amount,  in  the  name  of  the  township.  From 
this  judgment  appellant  prosecutes  this  appeal. 

The  only  points  made  in  argument  in  this  court  by  its  coun- 
sel are :  First,  That  appellee  had  no  right  of  appeal  from  the 
decision  of  the  board  of  commissioners;  his  only  remedy  be- 
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ing  by  a  proceeding  in  mandamus ;  and^  /SSecond.  That  tbe 
court  below  erred  in  striking  out  the  so-called  cross  complaint. 

The  first  question  is  not  really  before  us.  To  test  that  ques* 
tion  appellant  should  have  moved  in  the  court  below  to  dis- 
miss the  appeal.     This  it  did  not  do. 

A  demurrer  to  the  petition  was  filed  in  that  court.  That 
called  in  question  the  sufficiency  of  the  petition^  but  not  the 
right  of  appeal.  We  may  notice  in  passing  that  no  objection 
was  made  to  the  form  or  substance  of  the  judgment^  and  in  this 
court  there  is  no  argument  or  suggestion  upon  the  sufficiency  or 
insufficiency  of  the  petition.  All  questions^  therefore,  as  to  the 
petition  and  the  judgment,  and  all  other  questions  not  dis- 
cussed by  appellant^s  counsel,  are  waived.  Mernxk  v.  Leslie, 
62  Ind.  459 ;  Powers  v.  JohnsoUy  86  Ind.  298 ;  Jenkins  v. 
Bice,  84  Ind.  342.  We  think  that,  without  doubt,  appellee 
was  entitled  to  an  appeal  from  the  decision  of  the  ^)oard  of 
commissioners.  The  question  was  not  whether  the  board 
should  act  at  all,  as  was  the  case  when  the  ^natter  of  this  ap- 
propriation was  last  before  us  in  the  case  of  Pftster  v.  Staie, 
ex  rel.,  82  lud.  382,  but  whether  the  action  taken  and  the 
decision  made  was  the  correct  one.  In  making  that  decision 
the  board  acted  in  a  judicial  capacity.  From  all  decisions 
made  when  thus  acting,  there  is  a  clear  right  of  appeal. 
Grasenmeyer  v.  Oity  of  Logansport,  76  Ind.  549 ;  Fordyce  v. 
Board,  etc.,  28  Ind.  454 ;  Smith  v.  Scearce,  34  Ind.  285 ;  StcUe, 
ex  reL  v.y  Board,  etc.,  45  Ind.  501. 

The  record  as  made  by  the  clerk  contains  statements  that 
appellant  filed  a  cross  complaint  and  an  amended  cross  com- 
plaint, which,  on  motion  of  appellee,  were  stricken  out.  A 
bill  of  exceptions  contains  similar  statements,  with  a  state- 
ment by  the  clerk  that  the  cross  complaint  is  set  out  in  an- 
other portion  of  the  transcript.  On  the  pages  referred  to  we 
find  what  purports  to  be  a  "cross  complaint  or  interpleader.'^ 
When  stricken  out  the  cross  complaint  ceased  to  be  a  part  of 
the  record  until  restored  to  it  by  a  proper  bill  of  exceptions. 
On  appeal  to  this  court,  it  was  the  duty  of  the  clerk  to  set  it 
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out  in  full  as  a  part  of  the  bill  of  exceptions,  if  properly  so 
made.  It  was  not  his  duty' to  include  it  in  the  transcript, 
except  as  a  part  of  the  bill,  and  having  done  so  does  not  con- 
stitute it  a  part  of  the  record. 

Not  being  a  part  of  the  record,  we  can  not  look  from  the 
bill  of  exceptions,  where  it  belongs  and  is  called  for,  to 
other  portions  of  the  transcript,  where  the  clerk  had  no  right 
to  insert  it.  When  a  pleading  or  written  instrument  is  a 
part  of  the  record  by  force  of  the  statute,  and  has  been  once 
copied  into  the  transcript,  and  is  referred  to  in  the  bill  of  ex- 
ceptions, the  clerk  need  not  again  set  it  out  in  full,  but  may 
refer  to  the  page  and  line  of  the  transcript  where  it  may  be 
found.  When  not  thus  a  part  of  the  record,  such  reference 
will  not  suffice.  Kesler  v.  Myers,  41  Ind.  543;  Baker  v. 
Arctic  Ditchers,  54  Ind.  310.  In  earlier  cases  we  have  pointed 
out  the  trouble  and  hazard  that  would  result  in  a  departure 
from  this  rule  of  practice,  and  need  not  repeat.  It  must  be 
apparent  to  the  profession.  The  cross  complaint  not  being 
in  the  record  is  not  before  us,  and  in  its  absence  we  can  not 
say  that  the  court  below  erred  in  striking  it  out.  We  find 
no  error  in  the  record,  and  the  judgment  is  therefore  affirmed, 
at  the  costs  of  appellant. 


No.  10,516. 

MOOBE  ET  AL.  V.  CoTTINGHAM  ET  AL. 

Marsied  Woman.— IViwtec. — Cbwwyona.— Jbroi  !Dnut, — Bknderux, — Wife*» 
Separate  Deed. — ^Where  a  husband  and  hb  wife  convey  his  real  estate  to 
their  son,  who  conveys  the  same  to  the  wife  in  pursuance  of  a  parol  agree- 
ment that  the  wife  will  hold  such  land  in  trust  for  the  husband,  and  the  wife 
thereafter,  in  execution  of  such  trust,  by  her  separate  deed,  conveys 
such  land  to  the  son  who  conveys  the  same  to  the  husband,  proof  of  such 
facts  is  admissible  for  the  purpose  of  showing  that  the  wife  held  said 
land  in  trust  for  her  husband,  and  her  separate  deed,  in  execution  of 
such  trust,  Is  sufficient  to  convey  such  land. 
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Same. — Hudnind  and  Wife, — A  parol  trust  concerning  lands  can  not  be  en- 
forced)  nor  is  the  separate  deed  of  a  married  woman  sufficient  to  convey 
lands  of  which  she  is  the  beneficial  owner. 

Same. — A  parol  trust  may  be  shown,  not  for  the  purpose  of  enforcing  it, 
but  for  the  purpose  of  showing  that  it  has  been  fully  executed,  and 
when  a  married  woman  holds  lands  in  tnist  she  may  execute  the  same 
by  her  separate  deed. 

From  the  Hamilton  Circuit  Court, 

D.  Mo88y  R,  R.  Stephenson  and  W.  S,  Christian,  for  appel- 
lants. 

W,  Oarver  and  F.  B.  Pfaff,  for  appellees. 

Best^  C. — ^This  action  was  brought  by  the  appellants  against 
the  appellees  to  obtain  an  injunction.  The  oourt^  upon  re- 
quest^ found  the  fiusts  specially^  and  stated  its  conclusions 
of  law  thereon.    The  facts  found  are  these : 

1st.  That  in  the  year  1867,  one  John  Moore,  the  father  of 
the  appellants,  was  the  owner  in  fee  of  the  land  in  the  com- 
plaint described,  situated  in  Hamilton  county,  Indiana,  and  was 
also  the  owner  of  Jl,200  worth  of  personal  property ;  that 
^^  being  a  man  of  dissipated  habits,  and  extravagant  while  dis- 
sipating,^' he  transferred  all  his  personal  property  to  one  of 
his  sons  for  the  purpose  of  paying  his  debts,  and  at  the  same 
time  he  and  his  wife  Louisa  conveyed  said  land  to  one  of  his 
sons,  Marion  Moore,  who  thereupon  conveyed  the  same  to 
said  Louisa  Moore;  that  each  of  said  conveyances  was  abso- 
lute in  form,  and  was  made  pursuant  to  a  parol  agreement 
between  all  of  said  parties,  that  the  title  should  be  held  by 
said  Louisa,  wife  of  said  John,  in  trust  for  him,  in  order  to 
preserve  the  property  and  to  prevent  him  from  squandering  it 
while  dissipating,  and  for  no  other  purpose. 

2d.  That  said  conveyances  were  made  in  good  &ith  by  all 
the  parties,  and  with  no  intention  to  defraud  any  one. 

3d.  That  after  said  conveyances  were  made  said  John  re- 
tained possession  of,  and  exercised  dominion  over,  said  land 
as  before,  and  said  Louisa  lived  upon  said  land  with  her  hus- 
band as  she  had  done  for  many  years  beforehand  not  otherwise. 
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'  4th.  That  a  few  years  after  said  conveyances  were  made 
said  John  became  dissatisfied  with  the  arrangement^  and; 
wishijig  to  resume  the  title,  his  wife  conveyed  the  land  to  her 
said  son  without  said  John  joining  her  in  such  conveyance^and 
said  son  thereupon  conveyed  said  land  to  his  &ther,  said  John, 
ID  execution  of  said  trust. 

5th.  That,  aftier  said  last  named  conveyances,  said  Louisa 
Moore  departed  this  life  intestate,  leaving  one  John  E.  Moore 
and  other  children  and  her  husband  surviving  her  as  her  only 
heirs  at  law. 

6th.  That  said  John  afterwards  conveyed  said  land  to  the 
appellants,  who,  by  virtue  of  such  conveyance,  claim  to  own 
the  land  in  fee  simple. 

7th.  That,  at  the  death  of  Louisa,  the  appellee  Cottingham 
held  a  judgment  against  John  E.  Moore,  rendered  in  the 
Hamilton  Circuit  Court,  which  became  a  lien  upon  such  in- 
terest in  said  land  as  said  John  E.  may  have  inherited  from 
his  mother;  that  an  e;xecution  issued  upon  said  judgment 
had  been  placed  in  the  hands  of  said  Semans,  sheriff  of  said 
county,  who  had  levied  upon  an  undivided  interest  in  said 
land,  and  threatened  to  sell  the  same  as  the  property  of  said 
John  E.  Moore  to  satisfy  said  writ,  etc. 

Upon  these  facts,  the  court  concluded  that  the  trust  at- 
tempted to  be  created  was  void ;  that  the  separate  deed  of 
Louisa  Moore  to  her  son,  her  husband  not  joining  therein, 
was  void ;  that  said  Louisa  died  the  owner  of  said  land,  and 
that  an  undivided  interest  therein  was  subject  to  the  lien  of 
the  appellees' judgment. 

The  appellants  excepted  to  the  conclusions  of  law,  and 
these  are  assigned  as  error. 

It  may  be  conceded  that  an  express  parol  trust  concerning 
lands  such  as  is  found  in  this  case  can  not  be  enforced,  as  it  is 
within  the  express  inhibition  of  our  statute.  R.  S.  1881, 
section  2969. 

It  is  also  conceded  that  if  no  trust  existed  the  deed  of  the 
Vol.  90.— 16 
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wife^  in  which  the  husband  did  not  join,  conveyed  no  title  to 
the  son,  as  such  deed  is  void.  Scranton  v.  Stewart,  52  Ind.  68. 

The  questions,  however,  are  not  whether  the  trust  can  be 
enforced,  or  whether  the  separate  deed  for  the  land  of  a  mar- 
ried woman  is  void,  bi^t  whether  such  trust  can  be  proved  for 
the  purpose  of  showing  that  the  same  has  been  executed,  and 
whether  the  separate  deed  of  a  married  woman  in  execution 
of  such  trust  is  valid. 

The  statute  of  frauds  is  a  bar  to  the  enforcement  of  a  parol 
contract  concerning  lands^  but  the  statute  does  not  render  such 
contract  illegal,  and  the  parties  may  perform  the  contract  if 
they  think  proper.  Abbott  v.  Draper,  4  Denio^  61 ;  Stone  v. 
Denniaon,  13  Pick.  1. 

Whether  such  trust  exists  may  be  shown,  not  for  the  pur- 
pose of  enforcing  it,  but  for  the  purpose  of  showing  that  it 
has  been  fully  executed.  1  Perry  Trusts,  section  77 ;  Eaton 
V.  Eaton,  35  N.  J.  L.  290. 

Such  trust,  as  before  remarked,  can  not  be  enforced,  but  if 
it  has  been  executed  the  same  will  be  upheld  and  sustained^ 
and  for  this  purpose  proof  of  the  facts  will  be  allowed  though 
the  trust  rests  in  parol. 

The  facts  found  show  that  the  wife  took  the  title  in  trust 
for  the  husband,  and  were  this  trust  such  as  could  have  been 
enforced,  this  fact  would  be  enough  to  defeat  the  appellees,  as 
a  trust  estate  is  not  liable  for  the  debts  of  the  trustee  nor  of 
those  who  represent  him  by  inheritance.  HoUingstoorth  y^ 
Truebhod,  59  Ind.  542. 

This  trust,  however,  could  not  have  been  enforced,  and, 
therefore,  in  order  to  shield  the  property  from  the  claim  of 
the  appellees,  it  was  necessary  to  show  that  the  trust  had  been 
executed.  This  was  attempted  by  showing  that  the  trustee,  a 
married  woman,  had,  in  execution  of  it,  made  a  deed  in  which 
her  husband  did  not  join.  Was  that  conveyance  sufficient  to 
execute  the  trust?  We  think  it  was.  Had  she  been  tKe  bene- 
ficial owner  of  the  land  the  deed  made  would  have  been  worth- 
less, as  a  married  woman  has  no  power  to  convey  her  land» 
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unless  the  husband  join  in  the  conveyance.  B.  S.  1881^  see^ 
tion  2921 ;  Scranton  v.  Stewart^  supra. 

This  rule,  however,  does  not  apply  to  lands  held  by  her  as 
trustee,  but  by  the  express  terms  of  the  statute  applies  to  the 
^^  lands  of  the  wife,''  i.  e.,  those  of  which  she  is  the  beneficial 
owner.  As  to  those  held  by  her  as  trustee  she  is  under  no 
legal  disability,  but  possesses  the  same  capacity  as  though  she 
were  sole.    Perry  Trusts,  section  48,  and  authorities  cited. 

This  must  be  the  rule,  as  it  is  well  settled  that  a  married 
woman  may  be  a  trustee  even  for  her  husband,  and  she  may 
be  compelled  to  execute  her  trusts.  If  this  trust  had  been 
declared  in  writing,  it  could  have  been  enforced  against  her, 
but  in  such  case  all  that  could  have  been  required  would 
have  been  her  conveyance  of  the  property  in  execution  of 
the  trust.  This  must  in  the  very  nature  of  things  be  so,  es- 
pecially in  view  of  the  &ct  that  the  husband  was  himself  the 
cestui  que  trad.  If  then  the  wife  could  only  have  been  re- 
quired to  convey  the  land  in  execution  of  the  trust,  it  must 
follow  that  her  conveyance  of  it  voluntarily  made,  amounts 
to  a  complete  execution  of  the  same.  The  husband  could  not 
have  been  required  to  unite  in  the  deed,  and  therefore  the 
deed  of  the  wife  was  sufficient.  It,  therefore,  appears  to  us 
that  the  trust  found  by  the  court  to  exist  may  be  proved  to 
show  that  the  deed  made  was  in  execution  of  such  trust,  and 
that  it  was  sufficient  for  such  puf  pose. 

This  conclusion  is  based  upon  the  assumption  that  the  trust 
created  required  the  wife,  when  the  causes  that  induced  it 
ceased  to  exist,  to  reconvey  the  property  to  the  husband,  and 
we  think  it  fairly  inferable  from  the  facts  stated  and  the  con- 
duct of  the  parties,  that  the  purpose  for  which  it  had  been  con- 
veyed had  been  fully  accomplished.  Under  these  circum- 
stances, it  becomes  the  duty  of  the  wife,  as  trustee  of  the  hus- 
band, to  reconvey  the  property,  and  this  conveyance  was  a 
complete  execution  of  the  trust.      Perry  Trusts,  section  352. 

For  these  reasons  we  are  of  opinion  that  the  title  to  the 
property  was  not  in  the  wife  at  the  time  of  her  death,  and  that 
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the  court  erred  in  its  conclusions  of  law  upon  the  facts  found. 
The  judgment  should,  therefore,  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opiDion,  that  the  judgment  be  reversed  in  all  things,  at  the 
appellees'  costs,  with  instructions  to  state  conclusions  of  law 
in  accordance  with  the  foregoing  opinion,  and  to  render  judg- 
ment thereon  in  fiivor  of  appellants. 

Opinion  filed  at  the  Norember  term,  1882. 

Petition  for  a  rehearing  overniled  at  the  May  term,  1883. 


No.  10,206. 
HOLLINGSWORTH   V.   StONE. 

MlBTAKB. —  VolutUary  Payment — Legal  Oompulaion, — WUhowl  Fraud, — Money 
Yoluntarilj  paid  under  no  mistake  of  fact,  without  fraud  or  imposition 
upon  the  party  paying  it,  can  not  be  recovered,  although  it  was  not 
legally  due,  and  it  makes  no  difference  that  the  money  was  paid  under 
compulsion  of  legal  process.  It  may  still  be  lawfully  retained  by  the 
party  receiving  it,  if  there  was  no  fraud  on  his  part  and  no  undue  ad- 
vantage taken  by  him  of  the  situation  of  the  other  party. 

Same. — Mistake  of  Law. — Equity, — A  mistake  of  law  is  no  ground  of  relief 
even  in  equity,  yet  it  may  be  connected  with  such  circumstances  as  will 
entitle  a  party  to  relief. 

»Same. — Fraud, —  Void  Judgment,— ^Justice  of  the  Peace, — ArbiiraHm. — Jiin«- 
didion, — Recovery  of  Money  Extorted, — Pleading. — In  a  suit  before  a  jus- 
tice of  the  peace,  the  defendant  pleaded  a  set-off,  orally  stating  that  he 
did  not  wish  for  any  excess  of  the  set-off  over  the  plaintiff's  demand. 
There  was  then  a  reference  of  the  dispute  to  arbitrators,  but  no  award 
was  made,  and  the  justice  afterwards  rendered  a  judgment  in  favor  of 
the  defendant  for  $130,  and  eight  months  thereafter  an  execution  was 
issued  thereon,  which  was  the  first  knowledge  the  plaintiff  had  of  the 
judgment.  At  that  time  the  plaintiff  was  sick,  in  distress,  because  of 
Ihe  recent  death  of  several  children,  and  ignorant  of  her  rights,  and  it 
was  then  represented  to  her  by  the  defendant  and  the  justice  that  she 
had  no  remedy,  who  threatened  to  levy  upon  and  sell  all  her  property. 
She  believed  them  and  in  consequence  paid  the  judgment. 

Hddj  upon  these  facts,  that  she  could  maintain  a  suit  to  recover  the 
money  paid. 
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Heldf  also,  that  the  judgment  was  void,  hecause  the  justice  had  no  juris- 
diction to  render  it,  and  that  it  was  not  necessary  to  a  recovery  to  aver 
or  prove  that  the  plaintiff  did  not  owe  the  debt  for  which  the  judgment 
was  rendered. 

From  the  Hendricks  Circuit.  Court. 

/.  V,  Hadley,  E,  O.  Hogate  and  R.  B.  Blake,  for  appellant, 
i.  M,  Oampbelly  for  appellee. 

BiCKNELL^  C.  C. — The  appellee  brought  this  suit  against 
the  appellant  and  one  Johnson  to  recover  back  money  al- 
leged to  have  been  paid  upon  compulsion. 

The  complaint  averred  that  the  plaintiff  sued  the  appellant 
Hollingsworth,  before  said  Johnson,  who  was  a  justice  of  the 
*peace ;  that  in  said  suit  Hollingsworth  filed  a  plea  of  set-off 
without  asking  for  any  judgment  against  the  plaintiff,  and 
stated  before  the  justice  that  he  claimed  no  judgment  against 
the  plaintirf  for  any  excess  of  his  set-off  over  the  plaintiff's 
claim ;  that  thereupon  the  matters  in  issue  in  said  suit  were 
submitted  to  certain  arbitrators  who  never  made  any  legal  ar- 
bitration or  award,  but  said  Johnson  afterwards,  and  without 
plaintiff's  knowledge,  entered  a  judgment  against  the  plain- 
tiff for  $130.29  in  June,  1881,  of  which  the  plaintiff  had  no 
knowledge  until  February,  1882;  that  about  the  time  last 
mentioned  plaintiff  received  $700  pension  money,  and  then 
said  Johnson  and  Hollingsworth  had  an  execution  issued  oq 
said  judgment  and  placed  it  in  the  hands  of  a  constable,  who 
served  the  same  upon  the  plaintiff,  and  threatened  to  sell  her 
property  unless  she  paid  said  $130  and  costs ;  that  the  defend- 
ants represented  to  her  that  she  would  be  compelled  to  pay^ 
the  execution,  and  could  not  appeal  or  avoid  the  payment^ 
and  that  unless  she  paid  the  money  at  once  they  would  levy^ 
on  everything  she  had  and  would  put  her  to  great  expense 
and  trouble ;  that  the  plaintiff  was  in  feeble  health,  ignorant 
of  business  and  of  her  legal  rights,  in  great  distress,  caused 
by  the  recent  death  of  seven  of  her  family,  and  that  believing 
the  representations  of  said  defendants,  she  paid  them  $110  on 
said  judgme&t,  which  they  still  hold.     The  complaint  de- 
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nianded  the  recovery  of  $110  with  interest  and  costs,  or  else 
that  the  court  would  permit  the  plaintiff  to  appeal  from  said 
judgment  and  would  grant  all  proper  relief. 

The  defendants  filed  separate  demurrers  to  the  complaint 
for  want  of  facts  sufficient.  These  demurrers  were  overruled. 
The  defendants  answered  jointly  by  a  general  denial. 

The  issue  was  tried  by  the  court,  who  found  for  the  defend- 
ant Johnson,  and  for  the  plaintiff  against  the  defendant 
HoUingsworth,  with  $111  damages,  HoUingsworth  moved' 
for  a  new  trial,  alleging  that  the  finding  was  not  sustained  by 
sufficient  evidence  and  was  contrary  to  law.  This  motion  was 
overruled,  judgment  was  rendered  on  the  finding  and  Hol- 
lingswoi*th  appealed. 

The  errors  assigned  are : 

1.  Overruling  the  demurrer  to  the  complaint. 

2.  Overruling  the  motion  for  a  new  trial. 

3.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

In  general,  money  paid  under  a  mistake  of  fact  may  be  re- 
covered. Brown  v.  GoUege  Gomer,  etc.,  O,  R.  Co.,  56  Ind.  110; 
but  money  "paid  under  a  mistake  of  law  can  not  be  recovered. 
Telle  V.  Green,  28  Ind.  184.  And  money  voluntarily  paid  with 
full  knowledge  of  all  the  facts  can  not  be  recovered,  although 
there  were  no  misconception  about  the  law.  Denhy  v.  Moore, 
1  B.  &  Aid.  123 ;  Harris  v.  Loyd,  5  M.  &  W.  432. 

In  Moses  v.  Macferlan,  2  Burr.  1005,  it  was  held  that 
money  paid  on  a  judgment  might  be  recovered  if  in  equity 
and  good  conscience  the  party  receiving  it  was  not  entitled  to 
it,  but  this  case  has  been  repeatedly  denied  to  be  the  law. 
Phillips  V.  Hunter,  2  H.  Bl.  402 ;  Brisbane  v.  Dacres,  5  Taunt 
143;  and  is  regarded  as  overruled.  O^Hara  v.  HaU,  4  Dal- 
las, 340 ;  Smith  v.  Lewis,  3  Johns.  157, 169  (3  Am.  Dec.  469) ; 
Regan  v.  Baldwin,  126  Mass.  485  (30  Am.  R.  689.) 

The  law  is  now  well  settled  that  money  voluntarily  paid, 
under  no  mistake  of  fact,  and  without  fraud  or  imposition 
upon  the  party  paying  it,  can  not  be  recovered,  although  it 
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"was  not  legally  due^and  it  makes  no  difference  that  the  money 
was  paid  under  compulsion  of  legal  process ;  it  may  still  be 
lawfully  retained  by  the  party  receiving  it,  if  there  were  no 
fraud  on  his  part  and  no  undue  advantage  taken  by  him  of 
the  situation  of  the  other  party.  Marriott  v.  Hampton^  7  T. 
R.  265 ;  Hamlet  v.  Bichardaon,  9  Bing.  644 ;  Brisbane  v. 
Dacres,  supra ;  Duke  de  Cadaval  v.  Collins y  4  Ad.  &  E.  858 ; 
EHiatt  V.  Swartwoitt,  10  Peters,  137, 153 ;  Downs  v.  Donnelly, 
5  Ind.  496 ;  Garr  v.  Stewart^  58  Ind.  581 ;  LeweUen  v.  Oar- 
retty  58  Ind.  442  (26  Am.  R.  74) ;  Ripley  v.  Ge&ton,  9  Johns.  201 
<6  Am.  Dec.  271)  ;  Cliydon  v.  ^rongy  9  Johns.  370. 

But  although  a  mistake  purely  of  law  is  no  ground  of  re- 
lief even  in  equity,  yet  it  may  be  connected  with  such  cir- 
<;umstances  as  will  entitle  the  party  to  relief.  1  Story  Eq. 
Jur.,  section  134;  Oarley  v.  LewiSy  24  Ind.  23.  In  Beaver  v. 
TrittipOy  24  Ind.  41,  it  was  held  that  where  there  was  no  mix- 
ture of  fraud  or  imposition  in  the  transaction,  there  could  be 
no  relief  upon  the  mistake.  In  1  Story  Eq.  Jur.,  section  151, 
it  is  said :  "  Where  each  party  is  equally  innocent,  and  there 
is  no  concealment  of  facts  which  the  other  party  has  a  right 
to  know,  and.  no  surprise  or  imposition  exists,  the  mistake  or 
ignorance  *  H^  *  jg  treated  as  laying  no  foundation  for  equit- 
able interference.^^ 

In  Town  of  Ligonier  v.  Ackermany  46  Ind.  552, 558  (15  Am. 
R.  323),  this  court  said :  "  The  ultimate  fact  to  be  reached  in 
the  case  is  the  state  of  mind  under  which  the  payments  were 
made.  If  they  were  made  voluntarily,  with  a  full  knowledge 
of  all  the  &cts  and  without  fraud  or  imposition,  they  are  be- 
yond reclamation.  If,  on  the  other  hand,  the  money  was  ex- 
torted from  the  appellee,  *  *  *  or  if  fraud  or  imposition  was 
practiced  upon  him,  he  is  entitled  to  receive  his  money  back, 
for  the  plain  reason  that  the  payment  was  involuntary.^'  See, 
also.  Bales  v.  Huniy  77  Ind.  355. 

The  complaint  in  the  case  at  bar  shows  that  the  judgment 
of  the  justice  was  void;  it  was  a  judgment  rendered  upon  an 
award ;  the  appellant,  in  his  brief,  claims  that  it  was  a  valid 
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jadgment  rendered  under  sections  22^  2Z,  24  and  25  of  the 
statute  of  arbitrations,  2  R.  S.  1876,  p.  323. 

These  sections  are  the  same  as  sections  851,  852,  853  and 
854,  B.  S.  1881 ;  they  require  a  submission  by  rule  of  courts 
and  that  the  award  shall  be  entered  on  the  order-book ;  this 
court  has  held  that  a  submission  to  arbitration  can  not  be  made 
a  rule  of  the  justice's  court.  In  Richards  v.  Reedj  39  Ind. 
330,  this  court  said :  "  We  are  very  clearly  of  the  opinion  that 
a  submission  under  our  statute  to  arbitration  or  umpirage  caD 
not  be  made  a  rule  of  the  court  of  the  justice  of  the  peace,  and 
as  the  court  must  be  designated  in  the  submission,  and  as  the 
award  must  be  filed  in  the  court  designated,  it  results  that  the 
justice  of  the  peace  possessed  no  power  or  jurisdiction  to  ren- 
der judgment  on  the  said  award,  and  tliat  such  judgment  was 
null  and  void." 

Although  a  justice's  court-  is  a  court  of  record  (Hooker  v. 
State,  ex  reL,  7  Blackf.*272),  yet  it  is  a  court  6f  limited  juris* 
diction,  whose  proceedings  are  not  valid  unless  authorized  by 
statute.     TTiffey  v.  StricMand,  8  Ind.  453. 

The  complaint  therefore  shows  that  here  was  a  false  claim 
upon  a  void' judgment,  and  that  the  false  representations  and 
threats  which  induced  the  plaintiff  to  pay  the  money  were 
made  by  the  defendants,  one  of  them  a  public  oflScer,  the  jus- 
tice of  the  peace,  who  had  rendered  the  void  judgment.  The 
parties  were  not  upon  equal  terms.  The  complaint  alleges 
that  here  was  on  one  side  a. poor  sick  widow,  in  great  afflic- 
tion and  ignorant  of  her  rights,  and  on  the  other  side  the  jus- 
tice of  the  peace,  with  his  color  of  legal  authority,  acting 
together  with  the  other  defendant,  threatening  to  sell  the  wid- 
ow's property  under  a  void  execution  and  trying  to  make  her 
believe  that  she  could  not  avoid  the  payment  of  it.  The  com- 
plaint shows  a  strong  case  of  money  improperly  obtained  by 
false  representations  and  imposition,  and  undue  advantage 
taken  of  the  situation  of  the  party  paying  it. 

The  appellant  claims  that  the  complaint  was  insufficient  be- 
cause it  does  not  expressly  aver  that  the  plaintiff  did  not  owe 
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the  money  she  paid^  but  the  complaint  shows  that  the  judg- 
ment was  void,  and  that,  therefore,  nothing  could  be  due  upon  it. 

There  was  no  error  in  overruling  the  demurrer  to  the  com- 
plaint.    It  stated  a  sufficiept  cause  of  action. 

There  was  no  error  in  overruling  the  motion  for  a  new 
trial.  The  appellant  claims  that  the  evidence  shows  a  pay- 
ment purely  voluntary.  We  can  not  weigh  the  evidence ;  it 
was  conflicting ;  but  there  was  evidence  fairly  tending  to*sus- 
tain  the  finding  of  the  court  upon  every  material  point  in- 
volved in  it ;  therefore  the  finding  must  stand.  Weaver  v. 
J^cUCy  83  Ind.  289 ;  Frank  v.  Purkhiser,  83  Ind.  496.  The 
judgment  ought  to  be  affirmed. 

Per  Cubiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 

On  Petition  for  a  Rehearing. 

Bicknell,  C.  C. — The  appellant  still  insists  that  the  com- 
plaint was  insufficient,  and  that  the  evidence  did  not  support 
the  finding.  ^ 

The  complaint  showed  that  the  payment  w)Ets  involuntary, 
and  was  unjustly  procured  when  nothing  was  due,  by  false 
representations  and  imposition,  and  undue  advantage  taken 
of  the  situation  of  the  plaintiffi 

As  to  the  evidence,  the  petition  asserts  that  the  money  wa.s 
paid  by  the  plaintifi^  under  the  advice  of  her  attorney,  and 
was  therefore  voluntarily  paid ;  but  the  evidence  is  that  when 
the  plaintiff  paid  the  money  her  attorney  was  absent  the  en- 
tire day,  and  that  while  the  payment  was  insisted  on  she 
begged  for  time  to  see  her  attorney  until  the  next  day,  or  un- 
til six  o'clock  the  same  evening,  and  could  not  get  it,  and  that 
she  never  owed  the  appellant  anything. 

If  the  court,  trying  the  case  without  a  jury,  believed  the 
testimony  on  behalf  of  the  plaintiff,  it  fully  sustained  the 
complaint. 

The  trier  of  the  fact  must  determine  the  credibility  of  the 
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witnesses,  and  where  there  is  evidence  which  supports  the 
finding,  it  can  not  be  disturbed  because  of  conflicting  testi- 
mony.    Taggart  v.  McKinsey,  85  Ind.  392. 

The  petition  for  a  rehearing  ought  to  be  overruled. 

Peb  Curiam. — The  petition  for  a  rehearing  is  overruled. 


No.  10,202. 

The  Anderson  Building,   Loan   Fund  and  Savings 
Association  No.  2  bt  al.  v.  Hoppes. 

Mortgage. — Foredoaure, — PUa  qf  Former  Beeovery, — Judgment  Outside  tf  Is- 
sues.— Where  suit  is  brought  upon  a  note  and  mortgage  before  their 
maturity,  and  it  is  alleged  in  the  complaint  that  by  reason  of  the 
mortgagor's  non-payment  of  certain  assessments,  dues,  interest  and 
fines,  the  note  and  mortgage  had  become  due,  and  the  only  issue  in  the 
cause  is  formed  by  a  general  denial,  and  there  is  a  finding  and  judg- 
ment upon  the  issue  for  the  defendant,  such  judgment  is  conclnsiTe 
oilly  upon  the  question  that  the  mortgagor  was  not  in  default  at  the 
commencement  of  such  suit  in  the  payment  of  any  assessments,  dues, 
interest  or  fines,  and  not  as  to  the  payment  or  satisfaction  of  the  mort- 
gage. 

Same. — Sati^aetion  (/  Mortgage. — Judgment  as  Endenee, — The  judgment  so 
rendered  upon  such  issue  will  not  constitute  sufficient  evidence,  in  a 
subsequent  suit  by  the  owner  of  the  mortgaged  premises,  to  entitle  him 
to  a  judgment  for  the  satisfaction  of  the  mortgage,  or  to  quiet  his  title 
against  such  mortgage. 

From  the  Madison  Circuit  Court. 

M,  S.  Robinson  and  J.  W,  Lovett,  for  appellants. 
G.  L.  Henry  and  H.  O.  Ryan,  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellee  against  the  ap- 
pellants, to  obtain  the  satisfaction  of  record  of  a  certain  mort- 
gage, alleged  to  have  been  executed  by  Philip  and  Eliza  Kel- 
ler to  the  Anderson  Building,  Loan  Fund  and  Savings  Asso- 
ciation No.  2,  on  certain  real  estate  in  the  city  of  Anderson, 
of  which  the  appellee  claimed  to  be  the  owner.     In  his  com- 
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plaint  the  appellee  also  asked  that  a  certain  tax  sale  of  such 
real  estate  might  be  set  aside  and  held  for  naught,  and  that 
his  title  to  the  real  estate  might  be  forever  quieted  and  set  at 
rest.  The  cause  was  put  at  issue  and  tried  by  a  jury,  and  a 
verdict  was  returned,  in  substance,  as  follows :  "  We,  the 
jury,  find  for  the  plaintiff,  and  that  he  have  his  title  quieted 
to  the  real  estate  described  in  the  complaint,  and  that  the  de- 
fendant recover  the  sum  of  $34,  as  and  for  taxes  paid  on  said 
real  estate.^'  Over  appellant's  motion  for  a  new  trial,  and  its 
exception  saved,  the  court  rendered  judgment  on  the  verdict, 
and  as  prayed  for  in  appellee's  complaint. 

Several  errors  are  assigned  upon  the  record ;  but  the  appel- 
lant's counsel,  in  their  brief  of  this  cause,  have  expressly 
limited  their  argument  to  the  questions  presented  by  the  al- 
leged error  of  the  court  in  overruling  their  motion  for  a  new 
trial.  The  point  is  made  and  pressed  with  much  earnestness 
and  ability  by  appellant's  counsel,  that  the  verdict  of  the  jury 
was  not  sustained  by  sufficient  evidence  and  was  contrary  to 
law.  Before  considering  or  parsing  upon  this  point,  it  is  nec- 
essary, we  think,  that  we  should  first  give  a  summary  at  least 
of  the  pleadings  in  the  cause. 

In  his  complaint  the  appellee  alleged,  in  substance,  that 
on  the  11th  day  of  February,  1875,  Eliza  Keller  being  then 
the  owner  of  the  real  estate  described  in  the  complaint,  she 
and  her  husband,  Philip  Keller,  executed  a  mortgage  on  such 
real  estate  to  the  appellant,  the  Anderson  Building,  Loan  Fund 
and  Savings  Association  No.  2,  to  secure  the  payment,  when 
the  same  became  due,  of  the  sum  of  $1,000,  which  mortgage 
was  recorded  in  the  mortgage  records  of  Madison  county ; 
that  afterwards  the  mortgagors  having  failed  to  comply  with 
the  conditions  of  the  mortgage,  by  reason  of  which  the  mort- 
gage debt  became  due,  the  mortgagee  instituted  suit  in  the 
court  below  to  foreclose  the  mortgage ;  that  upon  the  trial  of 
such  suit,  afterwards  had,  there  was  a  finding  and  judgment 
for  the  mortgagors,  the  Kellers,  the  defendants  therein,  and 
against  the  mortgagee,  the  association,  the  plaintiff  therein ; 
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that  by  such  finding  and  judgment  the  said  mortgage  was  de- 
clared satisfied^  but  that  it  htki  never  been  satisfied  of  record 
in  the  county  records ;  and  that  the  record  of  such  mortgage, 
although  satisfied,  was  a  cloud  upon  appellee's  title  to  such 
real  estate.  The  complaint  contained  other  allegations,  in  re- 
lation to  other  matters,  which  we  need  not  notice  in  this  opinion. 
For  it  is  conceded  by  appellee^s  counsel  in  argument,  "  That 
the  only  question  in  the  case  in  the  court  below,  and  the  only 
one  presented  in  this  court,  is  whether  appellee  was  entitled 
to  have  his  title  to  said  real  estate  quieted  against  appellant's 
said  mortgage,  and  the  record  of  the  same  entered  satisfied." 
We  have  given  all  the  averments  of  the  complaint  bearing  on 
this  question,  and  it  will  be  noticed  therefrom  that  it  was  not 
claimed  that  the  mortgage  debt,  or  any  part  of  it,  had  ever 
been  paid  to  the  appellant,  or  to  any  one  else,  but  the  appel- 
lee claimed  to  have  the  mortgage  entered  satisfied  of  record, 
upon  the  ground  of  the  alleged  former  adjudication  to  that 
effect,  stated  in  his  complaint. 

The  appellant  answered  the  complaint  in  this  case  in  two 
paragraphs,  of  which  the  first  was  a  general  denial.  In  the 
second  paragraph  of  its  answer  the  appellant  alleged,  in  an- 
swer to  so  much  of  the  appellee^s  complaint  as  demanded  sat- 
isfaction of  the  mortgage  to  the  appellant  mentioned  therein^ 
that  the  alleged  suit  was  instituted  by  the  appellant  for  the 
foreclosure  of  its  mortgage,  for  the  reason  that  there  were  un- 
paid assessments,  dues,  interest  and  fines,  claimed  to  be  due 
it  from  the  mortgagors,  the  Kellers,  the  defendants  therein  ; 
that  the  note  secured  by  the  mortgage,  by  its  terms,  was  not 
to  be  due  until  February  9th,  1883,  unless  there  should  be  a 
&ilure  to  pay  dues,  assessments,  fines  or  interest,  as  stated  in 
the  note  and  mortgage,  and  the  rules,  by-laws  and  constitu- 
tion of  the  association ;  that  the  only  pleadings  in  such  suit 
were  the  complaint  and  the  answer  by  a  general  denial ;  that 
the  only  issue  in  such  suit,  litigated  and  tried,  was  whether 
there  had  been  any  default  in  the  payment  of  dues,  fines,  as- 
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sessments  or  interest^  and  that  upon  this  issae  there  was  a 
finding  and  judgment  rendered  for  the  defendants  in  such  suit. 

And  the  appellant  averred  that  the  court  did  not  adjudge 
or  decree  that  the  mortgage  debt  was  paid  or  satisfied^  and 
did  not  decree  or  order  the  satisfactiqn  of  the  mortgage;  and 
that  the  debt  secured  by  the  mortgage  was  wholly  unpaid,  etc. 

To  this  second  paragraph  of  answer  appellee  replied  by  a 
general  denial. 

With  this  statement  of  the  issues  in  the  case  in  hand,  we 
proceed  now  to  the  consideration  of  the  sufficiency  of  the  ev- 
idence to  sustain  the  verdict.  The  first  question  which  pre- 
sents itself  in  considering  the  evidence  is.  this :  What  was  in 
issue,  and  what  may  be  said  to  have  been  adjudicated  in  re- 
lation to  the  appellant's  mortgage  from  the  Kellers  in  the 
suit  mentioned  in  appellee's  complaint?  The  evidence  tended 
to  show  that  the  suit  in  question  was  commenced  by  the  ap- 
pellant against  the  Kellers  in  the  court  below  on  the  27th  . 
day  of  September,  1876,  more  than  six  years  before  the  note 
secured  by  the  mortgage  would  have  matured  and  become 
due,  if  its  terms  and  conditions  had  been  complied  with  by 
the  Kellers ;  that  the  terms  and  conditions  of  the  note  were, 
that  "  in  case  the  monthly  interest,  weekly  dues,  fines  or  as- 
sessments, or  any  part  thereof,  shall  remain  unpaid  for  three 
months  after  the  same  become  due,  then  this  note  shall  be- 
come due  and  collectible ;  but  in  case  said  interest  and  dues, 
fines  or  assessments  shall  be  kept  paid  up,  then  the  principal 
of  this  note  shall  become  due  in  eight  years  from  date,''  etc. ; 
that  in  the  complaint  in  the  suit  mentioned  it  was  alleged, 
among  other  things,  that  the  defendants  therein,  the  Kellers, 
had  wholly  failed  and  refused  to  pay  the  monthly  interest  on 
the  note  and  mortgage  and  the  amount  secured  thereby,  and 
Bad  wholly  failed  and  refused  to  pay  the  weekly  dues,  fines, 
penalties  and  assessments  according  to  the  constitution  and 
by-laws  of  said  association,  and  the  same  had  remained  due 
and  unpaid  for  more  than  three  months  next  preceding  the 
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filing  of  such  complaint^  and  that  the  note  had  thereby  be- 
come due  and  payable  under  its  provisions^  and  under 
the  constitution  and  by-laws  of  said  association;  that  the 
only  answer  of  the  defendants,  the  Kellers,  to  the  complaint 
in  such  suit  was  a  general  denial  of  its  allegations;  and  thai 
upon  the  trial  of  the  issue  thus  made  in  such  suit  the  order- 
book  entry  of  the  trial,  finding  and  judgment  of  the  court 
therein  was,  in  substance,  as  follows:  ''Now  come  the  par- 
ties by  their  attorneys,  and  this  cause  being  at  issue  is  sub- 
mitted to  the  court  for  trial,  without  the  intervention  of  a 
jury,  and  the  court  having  heard  all  the  evidence,  and  being 
well  advised  in  the  premises,  finds  for  the  defendants ;  and 
the  court  orders  that  the  plaintiff  pay  the  cost  of  this  pro- 
ceeding." 

Upon  the  evidence  it  is  very  clear,  we  think,  that  the  only 
matter  in  issue  in  the  suit  mentioned  in  appellee's  complaint 
in  this  case  was  whether  or  not  the  defendants,  the  Kellers, 
at  the  time  of  the  commencement  of  such  suit  were  and  had 
been  for  three  months  next  preceding  in  de&ult  in  the  pay- 
ment of  the  monthly  interest,  weekly  dues,  fines  or  assess- 
ments, or  any  part  thereof.  Under  the  issue  joined  in  such 
suit,  this  was  the  only  matter  tried  and  adjudicated  by  the 
court,  as  shown  by  its  finding  and  judgment  therein,  as  the 
same  were  given  in  evidence.  The  payment  and  satisfaction 
bf  the  note  and  mortgage  were  not  in  issue  in  such  suit,  and, 
therefore,  it  can  not  be  said,  we  think,  that  the  finding 
and  judgment  of  the  court  therein  were,  in  any  sense,  an  ad- 
judication of  the  payment  of  the  note,  or  of  the  satisfaction 
of  the  mortgage.  When  the  court  found,  as  it  must  have 
found,  that  the  defendants  had  not  been  in  de&ult  for  three 
months  preceding  the  commencement  of  the  suit  in  the  pay- 
ment of  the  monthly  interest,  weekly  dues,  fines  or  assess- 
ments, or  any  part  thereof,  that  w.as  an  end  of  such  suit;  and 
as  to  the  matter  thus  found,  but  no  other,  the  judgment  of 
the  court  was  a  final  and  conclusive  adjudication. 

We  are  of  opinion,  therefore,  that  the  finding  of  the  court 
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in  the  case  at  bar  was  not  sustained  by  the  evidence^  and  was 
contrary  to  law ;  and  that  for  this  cause  the  appellant^s  mo- 
tion for  a  new  trial  ought  to  have  been  sustained. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  sustain  the  motion  for  a  new 
trial,  and  for  further  proceedings  not  inconsistent  with  thia 
opinion. 


No.  8837. 

Jones  v.  White. 

ATTOBinsY  AND  CiJENT. — Liability  of  Attorney  for  Want  of  Skill  or  Oare, — 
An  attorney  whose  ignorance  or  carelessness  results  in  loss  to  his  client 
is  liable  in  damages  to  the  client. 

Same. — OomplaiTiL — Negligence. — A  complaint  against  an  attorney  to  re- 
cover damages  for  loss  shown  to  have  resulted  from  the  ignorance  and 
negligence  of  the  attorney  need  not  show  that  the  plaintiff  was  without 
fault. 

Pleading. — D^eds  Cured  After  VerdieL — A  complaint  which  states  a  good 
cause  of  action  generally,  though  defectively,  is  good  after  verdict 

Same. — Negligence, — A  complaint  for  damages  on  account  of  negligence,, 
averring  it  in  general  terms  without  etating  the  specific  facts  constitu- 
ting it,  is  good  on  demurrer. 

From  the  Ripley  Circuit  Court. 

O.  DurMn,  8.  M,  Jones,  E.  P.  Ferris,  W.  W.  Spencer  and 
J.  8.  FerriSy  for  appellant. 

ElJ:iiOTT,  J. — The  complaint  of  the  appellee  charges  that 
she  employed  the  appellant  to  conduct,  as  her  attorney,  an 
action  of  replevin ;  that  he  undertook  to  do  so,  but  so  negli* 
gently  and  ignorantly  conducted  the  proceedings  that  the 
action  was  dismissed  on  appeal  to  the  circuit  court,  for  the 
reason  that  the  appellant  had  negligently  and  unskilfully 
drawn  the  bond  required  of  the  plaintiff  in  such  cases. 

An  attorney  who  undertakes  to  prosecute  an  action  for  a 
client  must  possess  and  exercise  skill  and  care,  and  if  he  un- 
dertakes, without  possessing  such  skill,  or  fails  to  use  it,  he  is 
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liable  for  all  loss  resulting  to  his  client.  One  who  does  not 
possess  sufficient  skill  to  properly  prepare  an  undertaking  re- 
quired by  a  plain  statute^  must  respond  in  damages  to  a  client 
who  suffers  from  his  ignorance.  On  the  other  hand;  if  the 
attorney  possesses  the  knowledge  and  negligently  &ils  to  use 
it,  he  must  answer  for  his  carelessness. 

The  complaint  was  not  assailed  either  by  demurrer  or  mo- 
tion in  the  court  below,  but  is  here  attacked  for  the  first  time 
by  the  assignment  of  errors.  It  is  a  familiar  rule  that  many 
defects  which  a  demurrer  would  reach  are  cured  by  a  verdict. 
Where  there  are  general  averments  covering  the  ground  upon 
which  the  cause  of  action  is  based,  but  a  failure  to  make 
proper  averments  of  specific  &cts,  the  general  rule  is  that 
these  fiicts  will,  after  verdict,  be  supplied  by  intendment. 
Jenkins  v.  Bice,  84  Ind.  342 ;  Newman  v.  Perrilly  73  Ind.  153. 

In  the  present  case,  the  general  averment  that  the  bond  was 
ignorantly  and  carelessly  prepared  is  sufficient  after  verdict ; 
for,  under  the  settled  rule  of  pleading,  we  must  infer  that  the 
evidence  properly  showed  the  specific  defect  in  the  bond. 
Netcman  v.  Perrill,  supra,  authorities  cited.  The  case  fells 
within  the  rule  stated  by  the  court  in  Shimer  v.  Bronnenburg,  18 
Ind.  363,  where  it  was  said:  "After  verdict  the  court  will 
support  the  declaration  by  every  legal  intendment,  if  there  is 
nothing  material  on  record  to  prevent  it.  Where  a  feet  must 
necessarily  have  been  proved  at  a  trial  to  justify  the  verdict, 
and  the  declaration  omits  to  state  it,  the  defect  is  cured  by 
the  verdict,  if  the  general  terms  of  the  declaration  are  other- 
wise sufficient  to  comprehend  the  proof." 

There  are  facts  stated  from  which  the  ownership  of  the 
property  sought  to  be  recovered  in  the  replevin  action  may  be 
indirectly  inferred,  and  this  is  sufficient  to  make  the  com- 
plaint good  against  an  attack  made  after  verdict.  Peck  v. 
Martin,  17  Ind.  115 ;  Indianapolis,  etc.,  B.  B.  Oo,  v.  Petty,  30 
Ind.  261 ;  Smock  v.  Harrison,  74  Ind.  348. 

It  has  long  been  the  rule  in  this  State,  that  a  complaint  is 
not  bad  on  demurrer,  which  avers  negligence  in  general  terms 
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without  stating  the  specific  facts  constituting  the  negligence. 
Where  negligence  is  averred  in  general  terms  and  the  defend- 
ant desires  a  more  specific  statement^  his  remedy  is  by  motion 
and  not  by  demurrer.  Indianapolis,  etc.,  JB.  R.  Go.  v.  Keeley, 
23  Ind.  133 ;  JeffersonviHe,  etc.,  R.  R.  Co.  v.  Ihinlap,  29  Ind. 
426 ;  Indianapolis,  etc.,  R.  R.  Go.  v,  HamiUon,  44  Ind.  76 ; 
Oindnnati,  etc.,  R.  R.  Go.  v.  Chester,  57  Ind.  297. 

The  complaint  shows  that  the  adverse  decision  in  the  re- 
plevin case  was  because  of  the  insufficiency  of  the  bond,  and 
that  the  dismissal  of  the  action  compelled  the  appellee  to  pay 
A  large  amount  of  costs,  and  for  this  amount  the  complaint 
was  certainly  good,  and,  if  good  to  this  extent,  will  repel  the 
attack  here  made,  for  it  is  well  settled  that  a  complaint  which 
entitles  the  plaintiff  to  some  relief,  although  not  to  all  claimed, 
will  be  upheld. 

Where  a  client  sues  an  attorney  for  neglip^ently  conducting 
legal  proceedings,  or  for  undertaking  to  conduct  them  with- 
out possessing  proper  skill,  and  shows  in  his  complaint,  that 
the  proceedings  resulted  adverseljr  to  him  because  of  the  at- 
torney's ignorance  and  carelessness,  it  is  not  necessary  to  al- 
lege that  the  plaintiff 'was  without  fault.  In  averring  the 
wrongful  act  of  the  attorney,  and  that  the  loss  resulted  from 
it,  the  plaintiff  sufficiently  shows  that  his  own  act  did  not 
contribute  to  the  injury.*  We  do  not  mean  to  hold  that  the 
general  rule  applicable  to  ordinary  cases  of  negligence  gov- 
erns cases  of  this  class,  but,  leaving  that  question  undecided, 
we  hold  that  where  the  complaint  shows  the  proximate  cause 
of  the  loss  to  be  the  attorney's  want  of  skill  or  neglect  to 
exercise  it,  the  formal  allegation  that  the  plaintiff  was  with- 
out fault  is  not  essential. 

We  do  not  think  any  error  was  committed  in  striking  out 
the  second  paragraph  of  the  answer,  for  the  reason  that  the 
matters  pleaded  were  clearly  admissible  under  the  general 
denial  contained  in  the  first  paragraph  of  the  answer. 

Judgment  affirmed. 
Vol.  90.— 17 
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n69       loj        Towns. — JtuiUee  qf  the  Peace. — JvarMiction, — ^The  jurisdiction  of  a  justice 

of  the  peace  of  suits  to  recover  penalties  for  the  violation  of  town  ordi- 
nances extends  to  the  sum  of  $200,  as  in  other  civil  actions. 

Same. — Liquor  Selling. — Lioen8e.»^Slatute  Oonatrued. — It  is  not  an  offence 
against  the  laws  of  the  State  to  sell  intoxicating  liquor  without  a  town 
license,  and  hence  section  1640,  B.  S.  1881,  does  not  prohibit  the  recov-> 
ery  of  a  penalty  for  violation  of  a  town  ordinance  on  that  subject. 

Sams.; — Ordmomoes, — Pleading. — JEakibite. — A  complaint  to  recover  a  pen- 
alty for  violation  of  a  town  ordinance  must  exhibit  or  copy  so  much  of 
the  ordinance  as  relates  to  the  subject,  e.  ^.,  where  one  section  provided 
a  penalty  for  selling  liquor  without  a  town  license,  while  another  made 
provisions  for  obtaining  such  license  and  the  amount  to  be  paid,  both 
sections  should  be  shown. 

From  the  Rush  Circuit  Court. 

/.  Q.  ThomoBy  J.  J.  Spann  and  /.  W.  Study,  for  appellant* 
W.  A.  OuUen  and  B.  L.  Smith,  for  appellee. 

Hammond,  J. — ^Action  by  the  appellee  against  the  appel- 
lant, commenced  before  a  justice  of  the  peace,  for  violating  a 
town  ordinance  prohibiting,  within  the  corporate  limits,  the- 
sale  of  intoxicating  liquors  in  a  less  quantity  than  a  quart  at 
a  time  without  license  from  the  town. 

The  justice,  on  the  appellant's  motion,  quashed  the  com- 
plaint. In  the  court  below,  on  appeal,  the  appellant's  demur- 
rer to  the  complaint  was  overruled. 

There  was  a  trial  by  the  court,  and  a  finding  and  judgment 
for  the  appellee  for  the  recovery  of  $100,  being  the  penalty 
provided  in  the  ordinance  for  its  violation.  The  appellant's 
motion  for  a  new  trial  was  overruled,  and  an  exception  taken, 
but,  as  this  motion  is  not  in  the  record,  we  must  presume  that 
the  court's  ruling  thereon  was  correct. 

The  overruling  of  the  appellant's  demurrer  to  the  complaint, 
his  exception  thereto,  and  his  assignment  of  errors  in  this 
court,  present  two  questions,  viz. : 

1.  Was  the  action  in  this  case  to  recover  the  penalty  of 
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$100  for  violating  the  appellee's  ordinanoe  in  the  jurifidiction 
of  a  justice  of  the  peace  ? 

2.  Did  the  appellee's  complaint  state  facta  sufficient  to  con- 
stitute a  cause  of  action  ? 

An  action  to  recover  a  penalty  for  violating  an  ordinance 
of  a  municipal  corporation  is  a  civil  action.  Town  of  Brooke 
vUle  V.  ChtgUy  73  Ind.  117,  and  cases  therein  cited.  The  jur- 
isdiction of  a  justice  of  the  peace  in  such  an  action  is,  there- 
fore, governed  by  the  statute  regulating  his  proceedings  in 
civil  cases.'  In  these  cases  he  has  jurisdiction  where  the 
amount  of  the  recovery  does  not  exceed  $200.  Section  1433,  B. 
8. 1881.    The  justice  of  the  peace  had  jurisdiction'  in  this  case. 

As  to  whether  the  complaint  states  facts  sufficient  to  con- 
stitute a  cause  of  action,  a  question  is  raised  as  to  the  validity 
of  the  ordinance.  Clause  7  of  section  22  of  the  act  for  the 
incorporation  and  organization  of  towns,  as  amended  in  1877, 
authorizes  the  board  of  trustees  of  an  incorporated  town  to 
license,  regulate  and  restrain  the  sale  of  intoxicating  liquors 
within  the  corporation,  limiting  the  license  fee  to  a  sum  not 
exceeding  the  amount  required  by  the  statutes  of  the  State 
for  license  to  sell  intoxicating  liquors.  Section  3333,  B.  S. 
1881.  Before  the  amendment  of  the  above  section,  incor- 
porated towns,  as  was  held  in  a  number  of  decisions  of  this 
court,  had  no  legal  authority  to  exact  a  license  fee  for  retail- 
ing intoxicating  liquors.  But  this  authority  is  amply  conferred 
by  the  amendment  of  the  statute  in  1877.  The  ordinance  upon 
which  this  suit  was  based  was  passed  February  20th,  1882. 

The  appellant,  however,  earnestly  insists  that  the  ordinance, 
so  fitr  as  it  makes  it  penal  to  sell  intoxicating  liquors  in  a  less 
quantity  than  a  quart,  without  license  from  the  town,  is  in 
conflict  with  section  1640,  B.  S.  1881,  which  went  into  force 
September  19th,  1881.  This  section  provides  that  "  When- 
ever any  act  is  made  a  public  offence  against  the  State  by  any 
statute  and  the  punishment  prescribed  therefor,  such  act  shall 
not  be  made  punishable  by  any  ordinance  of  any  incorpo- 
rated city  or  town ;  and  any  ordinance  to  such  effect  shall  be 
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null  and  void,  and  all  prosecutions  for  any  such  public  offence 
as  may  be  within  the  jurisdiction  of  the  authorities  of  such 
incorporated  cities  or  towns,  by  and  before  such  authorities, 
shall  be  had  under  the  State  law  only." 

We  are  of  the  opinion  that  this  section  does  not  affect  the 
validity  of  the  ordinance.  The  sale  of  intoxicating  liquor, 
less  than  a  quart  at  a  time,  is  not  of  itself  an  offence,  either 
against  the  State  under  the  laws  of  the  State,  nor  against  the 
town  under  the  ordinance.  To  be  an  offence  against  the  State, 
the  sale  must  be  made  without  license  under  the  laws  of  the 
State;  atid,  to  constitute  an  offence  against  the  town,  such  sale 
must  be  mslde  without  license  from  the  town.  There  is  no 
penal  statute  of  the  Stat«  against  selling  intoxicating  liquors 
without  a  license  from  an  incorporated  town.  If  the  appel- 
lee^s  ordinance  attempted  to  make  it  an  offence  to  sell  intox- 
icating liquors  without  license  under  the  lawS  of  the  State, 
such  ordinance  would  conflict  with  section  1640  above,  and 
would  be  void.  But  as  the  ordinance  makes  it  penal  only 
where  the  sale  is  without  license  from  the  town,  it  does  not 
cover  the  ground  of  any  penal  statute  of  the  State.  We  think 
that  section  1640,  svpra,  was  not  intended  to  apply  to  a  city 
or  town  ordinance  like  that  under  consideration,  but  rather  to 
ordinances  that  attempt  to  attach  penalties  to  acts  which,  in 
and  of  themselves,  are  criminal  under  the  laws  of  the  State. 
Zdler  V.  CUy  of  Orawfordmlhy  poaty  p.  262. 

No  part  of  the  ordinance  in  controversy,  except  the  14th 
section,  was  set  out  in  the  appellee's  complaint.  This  section 
provides  that  ^^Anjf  person,  or  persons,  not  being  licensed 
according  to  the  preceding  section,  who  shall  sell/'  etc.,  ^^  shall 
*  *  *  be  fined,"  etc.  Evidently,  the  preceding  section  had 
some  relation  to  the^  mode  of  procuring  the  license,  and  prob- 
ably fixing  the  amount  of  the  fee  to  be  paid  therefor.  This 
section  should  also  have  been  copied  in  the  complaint  or  a 
copy  of  it  filed  as  an  exhibit  with  the  complaint.  Courts  do 
not  take  judicial  notice  of  ordinances  of  incorporated  towns. 
Where  a  suit  is  predicated  upon  any  such  ordinance,  so  much 
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of  it  as  relates  to  the  action  must  be  set  out  in  or  with  the 
complaint.  Oreen  v.  Oity  of  Indianapolis,  22  Ind.  192 ;  Green 
V.  (My  of  Indianapolis,  25  Ind.  490 ;  Schwab  v.  (My  of  Madi- 
son, 49  Ind.  329. 

Counsel  for  appellee  call  our  attention  to  section  3066,  R. 
S.  1881.  But  this  section  applies  only  to  cities.  It  provides 
that  in  actions  brought  by  a  city  to  recover  a  penalty  in- 
curred under  an  ordinance^  ^^  it  shall  not  be  necessary  to  file 
with  the  affidavit  or  complaint  a  copy  of  the  ordinance  *  *  * 
charged  to  have  been  violated^  but  it  shall  be  sufficient  to  re- 
cite in  the  affidavit  or  complaint  the  number  of  the  section 
charged  to  have  been  violated,  with  the  date  of  its  adoption.'' 
There  is  no  similar  provision  in  relation  to  suits  to  recover 
penalties  under  town  ordinances.  But  even  if  section  3066, 
supra,  applied  to  towns  as  well  as  cities,  appellee's  complaint 
would  still  be  insufficient.  In  WhUson  v.  CMy  of  Franklin, 
34  Ind.  392,  it  was  held  that  the  complaint  was  bad  if  it  did 
not  refer  to  all  the  sections  of  the  ordinance  relating  to  the 
cause  of  action. 

It  is  proper  to  observe  that  section  3066,  supra,  which  is 
section  19  of  the  act  relating  to  cities,  was  passed  March  14th, 
1867,  which  was  subsequent  to  the  decisions  in  Oreen  v.  (My 
of  Indianapolis,  supra;  but  we  hold  those  cases  authority  in 
suits  by  incorporated  towns,  as  there  is  not,  as  to  such  suits, 
any  statute  dispensing  with  a  copy  of  the  ordinance,  or  part 
of  the  ordinance  charged  to  have  been  violated.  For  fail- 
ing to  file  with  its  complaint  a  copy  of  all  the  ordinance  hav' 
ing  reference  to  the  charge  made  against  the  appellant,  the 
appellee's  complaint  was  insufficient  and  the  demurrer  to  it 
should  have  been  sustained. 

Judgment  reversed,  at  the  appellee's  costs,  with  instructions 
to  the  court  below  to  sustain  the  appellant's  demurrer  to  the 
appellee's  complaint,  on  the  ground  that  it  does  not  state 
firsts  sufficient  to  constitute  a  cause  of  action,  and  for  further 
proceedings  in  accordance  with  this  opinion. 


90   909 

187     78 
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No.  1,0,688. 
189  lal 

00  m  Zeujer  v.  The  City  of  CBAWFOBDSViiiiiE. 


Imtoxicatino  LiquoB. — OUiies. — Chimes. — OrimincU  Law. — StcUuU  Conttrued. 
— Selling  liquor  without  a  city  license  is  not  a  public  offence  by  stat- 
ute, and  section  1640,  R.  S.  1881,  does  not  forbid  punishment  therefor 
under  an  ordinance  of  the  city. 

Special  Finding.— ^^ced  FcuUa. — Statute  Gorutrued. — Supreme  OourL — A 
special  finding  of  facts  made  by  the  court  without  request  is  not  gov- 
erned by  section  651,  R.  S.  1881 ;  nor  is  an  agreement  as  to  the  facts, 
which  is  used  merely  as  evidence  upon  the  trial,  an  agreed  case  under 
sectiop  553,  upon  which  an  exception  to  conclusions  of  law  will  present 
any  question  to  the  Supreme  Court. 

From  the  Montgomery  Circuit  Court. 

J.  B.  Courtney y  for  appellant. 

A.  Gampbetl  and  E.  G,  Snyder^  for  appellee. 

BiCKNEiiL,  C.  C. — This  was  an  action  before  ^e  mayor  of 
Crawfordsville  to  recover  a  penalty  for  the  violation  of  a  city 
ordinance.  The  ordinance  provides  that  any  person  who  shall 
sell,  barter,  or  give  away,  within  the  city  limits,  or  within- 
two  miles  thereof,  any  spirituous,  vinous  or  malt  liquors,  in 
a  less  quantity  than  a  quart  at  a  time,  to  be  used  or  drunk  on 
the  premises,  without  having  first  procured  from  the  clerk  of 
the  city  a  license  so  to  do,  shall,  on  conviction  thereof,  forfeit 
and  pay  a  penalty  of  not  less  than  ten  nor  more  than  fifty 
dollar&  for  each  offence. 

The  ordinance  was^passed  in  1878.  This  action  was  com- 
menced in  1882.-  The  complaint  alleged  a  violation  of  the 
ordinance  on  the  18th  of  January,  1882.  The  mayor  rendered 
judgment  for  (10  against  the  defendant,  who  appealed  to  the 
circuit  court.  There  a  motion  by  the  defendant  to  dismiss 
the  action  was  overruled,  and  upon  an  agreed  statement  of 
facts  the  court  found  for  the  plaintiff  $10. 

The  defendant  made  no  motion  for  a  new  trial,  but  excepted 
to  the  finding  and  judgment,  and  to  the  alleged  conclusions 
of  law.     On  appeal  to  this  court  he  assigns  errors  as  follows : 

1.  Overruling  the  motion  to  dismiss  the  suit. 
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2.  Error  in  the  finding  and  conclusions  of  law  upon  the 
agreed  statement  of  &cts,  and  in  rendering  the  judgment. 

The  only  objection  made  to  the  complaint  is  that  the  act 
made  penal  by  the  ordinance  is  a  misdemeanor  by  the  State 
law,  and  that  therefore  the  ordinance  is  void  under  section 
1640oftheR.  S.  1881. 

Said  section  provides  that  ^^  Whenever  any  act  is  made  a 
public  offence  against  the  State  by  any  statute  and  the  pun- 
ishment prescribed  therefor,  such  act  shall  not  be  made  pun- 
ishable by  any  ordinance  of  any  Incorporated  city  or  town , 
and  any  ordinance  to  such  effect  shall  be  null  and  void,  and 
«11  prosecutions  for  any  such  public  offence  as  may  be  within 
the  jurisdiction  of  the  authorities  of  such  incorporated  cities 
or  towns,  by  and  before  such  authorities,  shall  be  had  under 
the  State  law  only.^^ 

The  act  made  penal  by  the  ordinance  in  question  is  selling, 
«tc.,  without  a  city  license.  This  act  is  not  punishable  as  a 
-crime  by  any  statute  of  the  State.  The  State  punishes  by 
fine  and  by  imprisonment  the  act  of  selling,  etc.,  without  a 
license  from  the  county  commissioners,  but  does  not  punish 
the  act  of  selling,  etc.,  without  a  city  license.  B.  S.  1881, 
sections  5312,  5320.  Cities  have  a  right  to  regulate  and  li- 
cense all  shops  and  other  places  kept  for  the  sale  of  liquors 
to  be  used  in  and  upon  the  premises.  R.  S.  1881,  section  3106, 
clause  13,  and  section  3154.  They  had  this  right  when  the 
ordinance  in  controversy  was  adopted.  Acts  1873,  p.  50. 
There  was,  therefore,  no  error  in  overruling  the  motion  to 
•dismiss  the  action. 

The  other  error  assigned  presents  no  question.  Where,  at 
the  request  of  any  of  the  parties,  the  court  makes  a  special 
finding  of  the  facts,  and  states  conclusions  of  law  thereon,  un- 
der section  551,  TL  S.  1881,  an  exception  to  the  conclusions  of 
law  will  present  the  questions.  Smith  v.  Davidson,  45  Ind. 
396.  But  a  finding  by  the  court,  not  made  at  the  request  of  any 
of  the  parties,  is  not  a  special  finding  under  said  section  551. 
MrthcuU  V.  BucJdeSy  60  Ind.  577 ;  Caress  v.  Fostei^,  62  Ind.  145. 
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And  where  there  is  a  trial  by  the  oourt^  under  section  653^ 
E.  S.  1881^  upon  an  agreed  statement  of  iacts  made  out  and 
signed  by  the  parties^  and  accompanied  by  an  affidavit,  an  ex- 
ception to  the  decision  at  the  time  it  is  made  will  be  sufficient 
without  any  motion  for  a  new  trial.  Fisher  v.  Purdue,  48 
Ind.  323 ;  Carlton  v.  Cummins,  51  Ind.  478 ;  Martin  v.  Martin, 
74  Ind.  .207.  But  where,  as  in  the  present  case,  the  proceed- 
ing is  not  under  section  561,  siipra,  nor  under  section  5^3^ 
supra,  and  the  agreed  statement  is  used  merely  as  the  evi- 
dence, no  question  is  presented  by  a  mere  exception  to  the- 
finding  and  judgment,  nor  by  an  exception  to  alleged  conclu- 
sions of  law.  SUssman  v.  Crazier,  80  Ind.  487 ;  Lofton  v. 
Moore,  83  Ind.  112.     The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the  same 
is  hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 


90  m 

160     8» 
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viLLE  Gravel  Eoad  Company. 

Orayel  Boad  Company. — Subicription  to  Capital  Stock. — Suffideney  of  Oamr 
plaint. — In  a  suit  by  a  gravel  road  corporation  against  a  subscriber  to 
its  capital  stock,  upon  his  stock  subscription,  wherein  he  has  agreed  Uy 
pay  a  certain  sum  per  share  for  a  certain  number  of  shares  of  its  capi- 
tal stock,  at  such  times  and  in  such  manner  as  required  by  its  directors, 
it  is  not  necessary  to  the  sufficiency  of  the  complaint  that  it  should  allege 
the  completion  of  its  line  of  gravel  road  as  described  in  its  articles  of 
association,  or  that  it  has  constructed  or  will  construct  a  gravel  road 
upon  the  line  or  route  described  in  its  articles  of  association. 

Pleading. — Answer, — Demwrer. — Harmless  Error. — Where  a  demurrer  is 
sustained  to  a  paragraph  of  answer,  end  it  appears  that  all  the  mate- 
rial facts  alleged  therein  could  have  been  given  in  evidence  under  an- 
other paragraph  of  answer,  which  remains  in  the  record,  the  error  in 
sustaining  such  demurrer,  if  it  be  an  error,  is  harmless,  and  will  not  au- 
thorize the  reversal  of  the  judgment. 
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Same. — Nnl  JSd  Oorporaium,-^0(mt%riucmee  of  Oorporaiion. — PretumpHon — 
Where  an  answer  of  nul  tUl  eorporaHon  admits  the  previous  existence  of 
a  corporation,  and  alleges  no  facts  sufficient  to  show  that  it  has  ceased 
to  exist,  it  will  he  presumed  that  it  is  still  a  corporation  and  in  the  pos- 
session of  its  corporis  rights,  property  and  franchises. 

8ame.— Additional  Ihragraph. — DiscreUon  of  Oowi, — IV^judiee  or  Injury, — 
Supreme  OourL — It  is  within  the  discretion  of  the  trial  court  to  allow 
the  plaintiff,  after  the  cause  was  at  issue  and  set  for  trial,  to  file  an  ad- 
ditional paragraph  of  complaint ;  and  where  the  record  fails  to  show 
that  the  defendant  was  prejudiced  or  injured  hy  such  action  of  the  court,, 
the  Supreme  Court  can  not  say  that  it  was  injarious  or  erroneous. 

From  the  Bush  Circuit  Court. 

J.  Helnif  Jr.y  for  appellant. 

W.  A.  OuUen  and  B.  L.  Smith,  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellee  against  the  ap- 
pellant to  recover  a  balance  claimed  to  be  due  on  his  sub- 
scription to  the  capital  stock  of  the  appellee.  The  cause  wa» 
put  at  issue  and  tried  by  the  courts  and  a  finding  was  made  ' 
for  appellee  in  the  sum  of  $133.20,  and  over  appellant's  mo- 
tion for  a  new  trial  and  his  exception  saved,  the  court  ren- 
dered  judgment  against  him  on  its  finding. 

The  first  error  of  which  appellant  complains  in  this  court 
is  the  overruling  of  his  demurrer  to  appellee's  complaint. 
The  only  objections  to  the  complaint,  pointed  out  in  argu- 
ment by  appellant's  counsel,  are  these :  1.  It  was  not  alleged 
in  the  complaint  that  appellee  had  built  its  line  of  gravel  road 
from  the  starting  point  to  the  terminal  point  of  such  line,  as 
described  in  its  articles  of  association ;  and,  2.  Nor  was  it 
alleged  in  such  complaint,  that,  at  any  time  before  the  com- 
mencement of  this  suit,  the  appellee  had  constructed,  or  would 
construct,  a  gravel  road  upon  the  line  or  route  described  in 
its  articles  of  association.  It  was  not  necessary,  we  think,  to 
the  sujfficiency  of  the  complaint,  that  it  should  have  contained 
either  of  these  allegations.  The  suit  was  upon  the  appellant's 
subscription  to  the  appellee's  articles  of  association,  whereby 
he  agreed  to  take  a  certain  number  of  shares  of  appellee's 
capital  stock  and  to  pay  therefor  a  certain  price  per  share  /'  in 
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manner  and  form  and  at  such  times  and  manner  as  required 
by  the  directors^'  of  the  appellee.  It  was  shown  in  the 
complaint  that  appellee's  directors  had  required  the  payment 
of  all  unpaid  stock  subscriptions  at  a  specified  time;  that 
proper  notice  of  such  requirement  was  given,  and  that  a  cer- 
tain balance  of  appellant's  subscription,  remained  unpaid. 
The  complaint  was  sufficient,  and  the  appellant's  demurrer 
thereto  was  correctly  overruled. 

Appellant's  counsel  next  complains  of  the  alleged  error  of 
the  court  in  sustaining  the  appellee's  demurrer  to  the  second, 
third,  fourth,  fifth,  sixth  and  seventh  paragraphs  of  his  an- 
swer. Counsel  has  not  discussed  this  supposed  error  in  his 
brief  of  this  cause,  farther  than  to  say  that  each  of  the  para- 
graphs^ he  thinks,  constituted  a  good  and  sufficient  answer  to 
the  complaint,  and  to  ask  an  examination  of  the  averments 
thereof.  We  have  carefully  examined  each  of  these  para- 
graphs of  answer,  and  have  reached  the  conclusion,  that, 
in  sustaining  the  demurrer  thereto,  the  court  committed  no 
error  available  for  the  reversal  of  the  judgment.  The  para- 
graphs objected  to  might,  perhaps,  be  regarded  as  argumenta- 
tive denials  of  the  complaint'  or  some  part  thereof;  but  the 
first  paragraph  of  answer  was  a  general  denial,  under  which 
the  material  facts  in  the  other  paragraphs  might  have  been 
given  in  evidence,  and  therefore  the  error,  if  any,  in  sustain- 
ing the  demurrer  to  such  other  paragraphs,  would  be  at  most 
a  harmless  error. 

The  next  error  complained  of  in  argument  by  appellant's 
counsel  is  the  sustaining  of  a  demurrer  to  what  is  called,  in 
the  record,  his  plea  of  nul  tid  corporation.  In  this  plea  or 
answer,  appellant  admitted  that  he  signed  appellee's  articles 
of  association,  as  averred  in  the  second  paragraph  of  com- 
plaint ;  and  he  alleged  that  the  line  of  gravel  road  described 
in  appellee's  cause  of  complaint,  was  to  be  four  miles  and  fifty 
rods  in  length ;  that  the  construction  of  the  road  was  com- 
menced on  the day  of ,  1873,  and  was  constructed 

on  the  line  or  route  described  in  the  complaint,  from  the  start- 
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log  point  to  a  distance  of  three  and  two-third  miles,  from 
i^hich  point  appellee  ceased  to  construct  its  road  and  aban- 
-doned  its  charter  to  the  residue  of  its  line  of  road^  and  sur- 
rendered the  same  to  Road  district  No.  — ,  in  Bush  county ; 
that  more  than  four  years  had  elapsed  since  the  commence- 
ment of  the  road,  and  more  than  six  months  had  elapsed 
«ince  the  completion  of  the  three  and  two-thirds  miles  of  the 
road,  and  that  appellee's  directors  had  &iled  and  refused  to 
report  the  &ct  of  the  completion  of  the  three  and  two-thirds 
miles  of  its  road,  and  the  costs  of  construction,  to  the  Secre- 
tary of  State ;  wherefore  appellant  said  that  the  appellee  had 
ceased  to  be  a  corporation,  and  he  prayed  judgment  for 
•costs,  etc. 

We  are  ofi  opinion  that  the  court  committed  no  error  in 
sustaining  appellee's  demurrer  to  this  plea  or  answer.  None 
of  the  facts  alleged  are  sufficient  to  show,  we  think,  that  the 
•appellee  had  ceased  to  be  a  corporation ;  and  the  &ct  that  it 
liad  been  a  corporation  is  not  controverted^  but  is  rathei:  ad* 
mitted,  in  the  plea  or  answer.  In  the  absence  of  some  show- 
ing to  the  contrary,  it  must  be  presumed,  as  it  seems  to  us, 
that  appellee  has  continued  to  be  and  still  is  a  corporation, 
and,  as  such,  was  and  still  is  in  the  possession  of  its  corporate 
rights,  property  and  franchises. 

It  is  next  insisted  by  the  appellant's  counsel  that  the  court 
'erred  in  permitting  the  appellee,  over  his  objections,  to  file  a 
second  paragraph  of  complaint  founded  on  a  written  agree- 
ment, not  mentioned  in  the  original  complaint,  afler  the  cause 
had  been  put  at  issue  and  set  for  trial.  It  was  within  the  dis- 
<)retion  of  the  trial  court,  we  think,  to  allow  the  appellee  to 
file  such  second  paragraph  of  complaint;  and  the  record  fails 
to  show  that  the  appellant  was,  in  any  manner,  prejudiced  or 
Injured  by  such  action  of  the  court.  In  the  absence  of  such 
a  showing,  we  can  not  say  that  the  action  of  the  court  was  in- 
jurious or  erroneous.  Durham  v.  Fechhdmer,  67  Ind.  35 ; 
Ghild  V.  Swain,  69  Ind.  230 ;  Tovm  of  MarUnmUe  y.  Shirley, 
«4  Ind.  546. 
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FbuUj,  the  appellant  claims  that  the  oomt  erred  in  OTer- 
raling  his  motion  for  a  new  triaL  The  onlj  caudes  assigned 
for  gach  new  trial  were^  that  the  finding  of  the  oonrt  was  not 
sustained  bj  sufficient  evidence,  and  was  contrary  to  law.  The 
evidence  is  not  in  the  record,  and,  therefore,  this  alleged  er- 
ror presents  no  qoeslion  for  onr  decision.  ^ 

We  have  foand  no  error  in  the  record  which  would  authorize 
us  to  reverse  the  judgment. 

The  judgment  is  affirmed,  with  costs. 


No.  10,S61.  * 

The  Cohhebcial  National  Bank  «.  Gillffte. 

&Ai;B.'^Delicenf.—€hod8  in  Bulk,--TitU.—Omtnui.^I^(foniumoe.--A  sale 
of  penonal  propertj  oonstitating  a  part  of  a  laige  mass  of  like  prop- 
ertf  passes  no  title  to  the  parchaser  until  it  is  separated  from  the  maas^ 
or  in  some  other  manner  designated. 

From  the  Elkhart  Circuit  Court 

J.  Jf.  Vanfleet,  for  appellant. 

/.  H.  Baker  and  J.  A,  8.  MUchell,  for  appellee. 

Elliott,  J. — ^The  Elkhart  Oar  Company,  by  a  written  con- 
tract, sold  to  the  appellant  510  car  wheels,  constituting  A  part 
of  1,100  wheels ;  at  the  time  of  the  sale  the  wheels  were  in 
one  common  mass,  and  there  was  no  separation  nor  any  desig- 
nation of  the  wheels  sold  to  the  appellant ;  after  the  execution 
of  the  contract  the  entire  lot  of  wheels  was  seized  upon  exe- 
cutions issued  at  the  suit  of  appellee,  and  this  action  was 
brought  for  the  possession  of  those  sold. 

The  contention  of  appellee  is  that  appellant  acquired  no 
title,  because  the  articles  sold  were  notdesignated  or  separated 
from  the  common  lot  of  which  they  formed  a  part,  and  this 
contention  prevailed  in  the  court  below. 

There  is  much  strife  in  the  American  cases  upon  this  ques- 
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tion,  but  none  in  the  English.  The  weight  of  the  former  is, 
perhaps^  with  the  theory  of  appellant^  but  the  text- writers 
are^  so  &r  as  we  have  examined,  all  with  the  English  deci- 
sions. Our  own  cases  are  in  harmony  with  the  long  established 
rule  of  the  common-law.  In  the  case  of  Bricker  v.  Hughes^  4 
Ipd.  146,  the  English  rule  was  approved  and  enforced.  In 
'  Murphy  v.  Staie^  1  Ind.  366,  the  court  said :  "  To  render  a 
sale  of  goods  valid,  the  specific,  individual  goods  must  be 
agreed  on  by  the  parties.  It  is  not  enough  *  *  that  they 
are  to  be  taken  from  some  specified  larger  stock,  because  there 
still  remains  something  to  be  done  to  designate  the  portion 
sold,  which  portion,  before  the  sale  can  be  completed,  must 
be  separated  from  the  mass.'^  This  doctrine  found  approval 
in  Scott  V.  Eingy  12  Ind.  203,  and  there  are  other  cases  recog- 
nizing it  as  the  correct  one,  among  them  MoffaU  v.  Greeny  9 
Ind.  198;  Indianapolis,  etc.,  R,  W,  Go.  v.  Maguirey  62  Ind. 
140 ;  Bertelaon  v.  Bowery  81  Ind.  512 ;  Lester  v.  Easiy  49  Ind. 
688,  vide  opinion,  p.  694.  The  rule  which  our  court  has 
adopted  is  upheld  by  the  American  cases  of  Hutchinson  v. 
Hunter,  7  Pa.  St.  140 ;  HaJdeman  v.  Duncany  51  Pa.  St.  66 ; 
FuMer  v.  Bean,  34  K.  H.  290 ;  Ockington  v.  Rickey y  41  N.  H. 
275;  Morrison  v.  Woodley,  84  111.  192;  Woods  v.  McGeCy  7 
Ohio,  467 ;  McLaughlin  v.  Piattiy  27  Cal.  463 ;  Gourtright  v. 
Leonard,  11  Iowa,  32 ;  Ropes  v.  LanCy  9  Allen,  502 ;  Fergu- 
son V.  Northern  Bank,  14  Bush,  655  (29  Am.  R.  418).  In 
Michigan,  the  rule  seems  not  to  be  definitely  settled,  but  in  a 
late  case  it  was  said :  ^^  To  the  elaborate  argument  made  for 
the  defence  to  show  that  there  can  be  neither  a  sale  nor  a 
pledge  of  property  without  in  some  manner  specially  distin- 
guishing it,  we  fully  assent,  and  we  have  no  purpose  to  qual- 
ify or  weaken  the  authority  of  Anderson  v.  Brenneman,  44 
Mich.  198."  Merchants y  eto.y  Bank  v.  HMard,  48  Mich.  118 ; 
8.  C,  42  Am.  R.  466. 

The  civil  law  rule  is  the  same  as  that  of  the  common  law, 
and  our  great  lawyers  have  given  it  unhesitating  approval. 
2  Kent  Com.  639 ;  Story  Sales,  section  296. 
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The  American  eases  which  have  departed  from  the  long  set- 
tled rule,  are  built  on  the  cases  of  Kimberly  v.  Paickiny  19N. 
Y.  330,  and  Fleaaanta  v.  Pendleton^  6  Rand.  473,  and  these 
cases  proceed  upon  the  theory  that  commercial  interests  de- 
mand a  modification  of  the  rule.  In  ouf  judgment,  commer- 
cial interests  are  best  promoted  by  a  rigid  adherence  to  the  rule 
which  the  sages  of  the  law  have  so  long  and  so  strongly  ap- 
proved. The  rule  secures  real  transactions  and  actual  sales,, 
and  thus  checks  the  wild  spirit  of  speculation.  It  prevents,, 
in  no  small  measure,  the  making  of  mere  wagering  contracts ; 
it  puts  business  on  a  stable  basis,  and  makes  it  essential  that 
there  should  be  real,  and  not  sham,  transfers  of  property ;  it 
makes  titles  secure,  protects  creditors  and  purchasers  and  re- 
presses fraud.  If  it  were  granted  that  the  rule  does  somer 
what  interfere  with  the  freedom  of  business  transfers,  still  the- 
good  it  produces  far  outweighs  this  inconvenience.  But  we 
do  not  believe  it  does  interfere  with  actual  business  transfers^, 
for  common  experience  informs  us  that  real  sales  are  seldom,, 
if  ever,  made  without  a  specific  designation  of  the  thing 
bought.  The  rule  may  interfere  with  dealers  in  "  margins," 
makers  of  "  corners,"  and  framers  of  "  options,"  and  to  affirm 
that  it  does  do  this  is  to  give  it^  no  fiiint  praise*.  In  princi*^ 
pie  the  rule  is  sound,  and  in  practical  operation  salutary. 

The  efforts  made  by  the  courts  that  have  departed  from  it 
to  make  exceptions,  to  manu&cture  distinctions  and  point  out 
differences  in  order  to  escape  disastrous  consequences,  affords 
strong  evidence  of  the  wisdom  of  the  rule.  The  line  of  de- 
cisions in  some  of  the  States,  where  a  departure  has  been  taken, 
is  a  devious  and  tortuous  one,  andthis  is  to  be  expected  when 
once  sound  principle  is  turned  from  and  new  rules  sought  and 
adopted  which  have  no  support  in  fundamental  principles. 

We  have  no  disposition  to  depart  from  the  rule  which  has- 
so'  long^revailed  in  this  State  and  elsewhere. 

Judgment  affirmed. . 
"  Petition  for  a  rehearing  overruled. 
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No.  7603. 

Sedgwick,  Administrator,  et  al.  v.  Tucker  et  ux. 

Fbaudttlent  Ck>NYETAiYCE. — CWuiera^ion.— jBua&and  and  TFt/e. — Heirs  of 
an  intestate  made  partition  bj  deed  of  the  lands  inherited,  one  of  them, 
at  the  time  indebted  beyond  his  ability  to  pay,  taking  a  conveyance  to 
himfielf  and  wife,  as  tenants  of  the  entirety.  The  wife  had  before  that 
joined  in  conveyances  of  her  husband's  very  valuable  lands  only  upon 
the  promise  by  her  husband  to  pay  her  the  value  of  her  inchoate  interest 
in  such  lands,  and  these  promises  were  the  consideration  moving  from  her 
for  the  conveyance  of  the  lands  in  question  to  herself  and  husband,  and 
there  was  no  actual  intent  to  defraud  her  husband's  creditors. 

Held,  that  the  conveyance  was  valid  as  against  the  husband's  creditors. 

Pleading. — ExhibUi, — A  deed  referred  to  in  a  pleading,  but  which,  though 
it  may  be  evidence  upon  the  trial,  is  not  the  foundation  of  the  action  or 
defence,  need  not  be  made  an  exhibit 

Witnesses.— CbmpeteJicy. — D&xdeni^  EstaieB, — Under  the  act  of  1867,  when 
an  administrator  is  a  party  to  a  suit  growing  out  of  matters  occurring 
after  the  death  of  the  intestate,  the  opposite  party  was  a  competent 
witness  for  himself. 

Same. — Huaband  and  Wife. — Where  husband  and  wife  were  joined  as  par- 
ties, each  was,  under  the  act  of  1867,  a  competent  witness  for  himself  or 
herself,  without  reference  to  the  effect  of  the  testimony  given  upon  the 
interests^of  the  other. 

Evidence. — Value  of  W^e^a  Inchoate  Interest  in  Hwband^B  Land, — ^Where  the 
value  of  a  wife's  inchoate  interest  in  her  husband's  lands  is  in  question^ 
evidence  showing  the  age,  health  and  habits  of  both  is  proper. 

Same.— JTUen^um. — Conveyance, — Where  it  is  in  question  whether  an  act  was 
done  to  defraud  creditors,  it  is  competent  to  prove  directly  by  the  ac- 
tor what  his  actual  intention  was. 

&Aii^^~AgreemenL — Hwiband  and  W^e, — Competent  of  Witness. — An  agree- 
ment between  husband  and  wife  might,  under  the  act  of  1867,  be  proved 
by  the  wife,  the  same  not  being  a  confidential  communication. 

Contract. — Statute  of  Frauds. — Consideration. — Moral  OUigaJHon. — Deed. — 
A  parol  promise  which,  by  reason  of  the  statu t^  of  frauds,  can  not  be 
enforced,  if  the  circumstances  be  such  as  to  impose  a  moral  obligation, 
will  be  a  sufficient  consideration  to  support  a  conveyance  of  lands. 

Instbuctions. — Where  upon  the  evidence  there  is  really  but  one  question 
fairly  debatable,  it  is  not  error  to  instruct  the  jury  that  that  is  the  con- 
trolling question.  • 

Same. — Fraud. — ^That "  fraud  is  never  presumed,'^  if  said  by  the  court  to 
the  jury  under  such  circumstances  that  it  would  be  understood  merely 
that  fraud  can  not  be  found  without  some  evidence  of  its  existence,  is  not 
available  error. 
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From  the  Shelby  Circuit  Court. 

0.  J.  Glesmer,  K  8.  Stillioell,  T.  B.  Adams  and  L.  T.  Mch- 
ener,  for  appellants. 

T.  W.  Woollen  and  D.  D.  BarUa,  for  appellees. 

NiBLACK,  C.  J. — ^This  was  a  suit  for  an  injunction.  The 
complaint  averred  that  the  plaintiffs^  William  H.  Tucker  and 
Aurilla  Tucker,  were  husband  and  wife,  and  the  joint  owners 
and  tenants  by  entirety  of  the  undivided  seven-eighths  parts 
of  certain  lands  in  Shelby  county,  of  which  a  particular  de- 
scription was  given,  and  which  were  conveyed  to  them  jointly 
by  William  Clark  and  others,  heirs  at  law  of  Ephraim  Tucker 
deceased ;  that  in  March,  1876,  Matthew  Sedgwick,  as  the  ad- 
ministrator of  the  estate  of  the  said  Ephraim  Tucker,  recov- 
ered judgment  in  the  Shelby  Circuit  Court  against  the  plain- 
tiff William  H.  Tucker  and  one  James  J.  Tucker,  for  about 
the  sum  of  $1,658.70 ;  that  the  said  Sedgwick  had  since  caused 
an  execution  to  be  issued  on  such  judgment,  and  to  be  placed 
in  the  hands  of  Albert  McCorkle,  sheriff  of  said  county  of 
Shelby,  ordering  him  as  such  sheriff  to  levy  said  execution 
on  the  lands  described  in  the  complaint ;  that  McCorkle,  as 
such  sheriff,  had  levied  such  execution  on  said  lands,  and  had 
advertised  the  same  for  sale ;  that  said  lands  were  not  subject 
to  levy  and  sale  to  satisfy  said  judgment,  but  that  a  sale  of 
them  would  be  a  cloud  upon  the  title  of  the  plaintiffs  thereto. 
The  prayer  was  that  Sedgwick  and  McCorkle  should  be  en- 
joined from  selling  the  lands  thus  levied  upon  to  satisfy  the 
judgment  recovered  by  Sedgwick  as  above  stated. 
The  defendants  answered  in  three  paragraphs: 
1st.  That  said  William  H.  Tucker  was  an  heir  of  Ephraim 
Tucker,  deceased ;  that  as  such  heir  he  inherited  an  undivided 
one-eighth  interest  in  the  lands  described  in  the  answer ;  that 
the  heirs  of  said  decedent  partitioned  said  lands  among  them- 
selves by  their  several  deeds  thereto ;  that  by  such  partition 
the  land  described  in  the  complaint  was  assigned  to  William 
H.  Tucker  as  and  for  his  interest  as  an  heir  to  said  real  estate ; 
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that  at  his  request  the  deed  therefor  was  made  jointly  to  him 
and  his  wife,  the  said  Atirilla  Tucker ;  that  there  was  no  other 
consideration  for  said  transfer  than  the  partition  aforesaid ; 
that  at  the  time  of  making  said  deed,  and  long  prior  thereto, 
the  said  William  was  indebted  to  said  Sedgwick,  as  adminis- 
trator aforesaid,  on  which  indebtedness  a  judgment  was  after- 
wards taken  for  the  collection  thereof;  that  the  execution 
mentioned  in  the  complaint  was  issued  upon  said  judgment 
and  by  the  sheriff  levied  upon  the  lands  in  the  complaint 
mentioned ;  that  at  the  time  of  making  said  deed  said  William 
had  not  sufficient  other  property  to  satisfy  the  debt  aforesaid ; 
that  at  the  time  of  said  levy  he  had  no  other  property  on  which 
said  execution  could  be  levied  to  satisfy  said  judgment;  that 
the  deed  to  the  said  William  apd  Aurilla  was  made  at  his  re- 
quest, with  the  intent  on  his  part  to  cheat,  defraud,  hinder 
and  delay  his  creditors— especially  the  defendant  Sedgwick 
as  the  administrator  aforesaid ;  and  that  said  Aurilla  gave  no 
good  or  valuable  consideration  for  said  conveyance,  and  that 
the  judgment  and  execution  are  unsatisfied  and  in  full  force. 
Wherefore  defendants  ask  that  the  deed  be  set  aside  and  an- 
nulled, and  that  the  land  be  declared  subject  to  levy  and  sale 
upon  said  execution. 

The  second  paragraph  contains  the  same  averments  as  the 
iirst,  with  the  additional  one  of  notice,  on  the  part  of  Aurilla, 
of  the  fraudulent  intentions  of  said  William.  The  third  par- 
agraph is  a  general  denial. 

The  plaintiffs  jointly  replied,  admitting  that  the  said  Wil- 
liam H.  Tucker  was  one  of  the  heirs  of  Ephraim  Tucker,  de- 
ceased, and  setting'up  specially  the  facts  on  which  they  relied 
in  support  of  their  claim  of  title  to  the  land  described  in  their 
complaint. 

The  plaintiff  Aurilla  Tucker  also  replied  separately  to  the 
answer  of  the  defendants,  admitting  that  her  co-plaintiff,  Wil- 
liam H.  Tucker,  was  one  of  the  heirs  at  law  of  Ephraim 
Tucker,  deceased,  and  that  as  such  heir  he  inherited  an  one- 
VOL.  90.— 18 
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eighth  interest  in  the  lands  of  which  the  said  Ephraim  died 
oeiz/ed;  that  the  said  William  H.  Tucker,  and  other  heirs  of 
the  said  Ephraim,  made  partition  of  the  lands  which  de- 
scended to  them  from  him,  said  Ephraim,  amongst  themselves, 
and  that  the  lands  described  in  the  complaint  were  set  off  to 
the  said  William  H.  Tucker  as  his  interest  in  the  landed  es- 
tate of  the  said  Ephraim;  that  the  conveyance  described  ia 
the  complaint,  and  referred  to  in  the  answet*,  was  thereupon 
made  to  the  plaintiffs ;  that  at  the  time  of  such  conveyance 
the  said  William  H.  Tucker  was  indebted  to  the  defendant 
Sedgwick,  administrator  of  the  said  Ephraim's  estate  upon 
which  indebtedness  judgment  was  afterwards  taken  against 
the  said  William  H.  Tucker  and  Jamed  J.  Tucker  as  charged ; 
that  at  the  time  of  such  conveyance  the  said  William  H* 
Tucker  was  indebted  in  an  amount  beyond  his  ability  to  pay> 
but  averring  that  long  before  such  indebtedness  to  the  defend- 
ant Sedgwick  accrued,  and  long  before  the  judgment  upoa 
such  indebtedness  was  rendered,  the  said  William  H.  Tucker 
had  become  indebted  to  her  in  the  sum  of  (808  for  money 
loaned  at  different  times;  that  the  said  William  H.  Tucker 
had  also  been  the  owner  of  a  tract  of  land  in  which  she,  as 
his  wife,  had  an  inchoate  interest  of  the  value  of  $2,000,  which 
he  bargained  and  sold  to  one  James  Cooper  for  the  sum  of 
$6,500 ;  that  she  refused  to  join  in  the  conveyance  of  said 
tract  of  land  to  the  said  Cooper  unless  upon  the  promise  of 
some  compensation  for  her  said  inchoate  interest;  that  to  se- 
cure her  co-operation  in  such  Conveyance  the  said  William  H. 
Tucker  promised  to  pay  her  the  value  of  her  said  inchoate 
interest,  or  to  convey,  or  cause  to  be  conveyed,  other  lands  to 
her  of  equal  value  with  such  inchoate  interest;  that  after- 
wards the  said  William  H.  Tucker,  being  still  her  husband, 
was  the  owner  of  an  eighty-acre  tract  of  land  in  Howard 
county,  in  this  State,  which  he  bargained  and  sold  to  Ephraim 
Tucker  and  Ethan  A.  Tucker  for  the  sum  of  $1,600,  and  in 
which  she  had  an  inchoate  interest  of  the  value  of  $500;  that 


MAY  TERM,  1883.  275 

Sedgwick,  Administrator,  etoLv.  Tucker  et  uz. 

she  refused  to  unite  with  her  said  husband  in  conveying  said 
tract  of  land  to  the  purchasers  thereof^  unless  he  would  promise 
to  compensate  her  for  her  said  inchoate  interest ;  that  he  there- 
upon agreed  either  to  so  compensate  her  in  money,  or  to  con- 
vey^ or  cause  to  be  conveyed,  to  her  other  lands ;  that  upon 
such  promises  she  united  with  her  said  husband  in  the  execu- 
tion of  a  deed  to  the  purchasers  aforesaid ;  that  at  the  time 
partition  was  made  of  the  lands  of  which  Ephraim  Tucker 
died  seized,  and  for  the  purpose  of  repaying  to  her  the  money 
she  had  loaned  to  her  said  husband,  with  th6  interest  thereon, 
and  for  the  purpose  of  compensating  her  for  relinquishing  her 
inchoate  interests  in  the  lands  sold  by  him  as  above  stated, 
and  for  the  purpose  of  inducing  her  to  unite  with  him  in  the 
execution  of  the  necessary  deeds  to  the  other  heirs  of  the  said 
Ephraim,  her  said  husband  promised  and  agreed  with  her 
that  he  would  cause  all  the  interests  of  such  other  heirs  in 
the  lands  set  off  to  him  to  be  conveyed  to  her,  but  that  the 
said  other  heirs  of  the  said  Ephraim  Tucker  refused  to  con- 
vey their  interests  in  the  lands  so  set  off  to  her  said  husband 
to  her,  and  instead  of  so  conveying  their  said  interests  they 
executed  a  deed  for  such  interests  to  her  and  her  said  husband 
as  averred  in  the  complaint;  that  she  thereupon  accepted  such 
deed  in  part  discharge  of  the  indebtedness  of  her  said  hus- 
band to  her;  that  at  the  time  of  the  rendition  of  the  judg- 
ment against  the  said  William  H.  Tucker  and  James  J.  Tucker, 
described  in  the  complaint,  the  said  James  was,  and  ever  since 
has  been,  solvent  and  able  to  pay  all  his  debts,  and  was  then, 
and  has  continued  to  be,  the  owner  of  property,  both  real 
and  personal,  worth  the  sum  of  J10,000  over  and  above  his 
indebtedness ;  that  the  said  James  J.  Tucker  was  one  of  the 
heirs  of  the  said  Ephraim  Tucker,  and  with  full  knowledge 
of  the  iact  that  he  was  then  sued  on  the  notes  executed  by 
him  and  the  said  William  upon  which  the  above  named  judg- 
ment was  aflerwards  rendered  against  the  said  William  and 
him,  and  with  full  knowledge  of  the  financial  condition  of  the 
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said  William,  not  only  advised  the  execution  of  the  deed  to 
her  and  her  said  husband,  referred  to  in  the  complaint,  but 
joined  in  the  execution  of  said  deed. 

In  further  reply,  she,  the  said  Aurilla  Tucker,  denied  that 
said  deed  was  executed  with  any  intent  on  her  part  or  on  the 
part  of  her  said  husband,  to  hinder,  delay  or  defraud  any  of 
his,  the  said  husband^s,  creditors.  She  also  denied  every  alle- 
gation in  the  answer  not  herein  admitted. 

The  defendants  demurred  separately  to  both  paragraphs  of 
the  reply,  and  tlieir  demurrer  was  sustained  to  the  first  or 
joint  paragraph,  and  was  overruled  as  to  the  second  or  sepa- 
rate paragraph  of  the  plaintiff  Aurilla  Tucker. 

Trial  by  jury.  Verdict  for  the  plaintiffs.  Motion  for  a 
new  trial  overruled.  Judgment  enjoining  and  restraining 
the  defendants  from  either  selling  or  attempting  to  sell  the 
joint  interests  of  the  plaintiffs  in  the  lands  described  in  the 
complaint,  to  satisfy  the  judgment  in  fiivor  of  defendant 
Sedgwick. 

Error  is  assigned  upon  the  overruling  of  the  demurrer  to 
the  separate  reply  of  Aurilla  Tucker,  and  upon  the  refusal  of 
the  court  to  grant  a  new  trial. 

It  is  objected,  first,  to  the  sufficiency  of  the  reply  of  Mrs. 
Tucker,  that  the  facts  admitted  and  reiterated  by  it  showed 
that  the  lands  in  controversy  came  to  her  husband  by  descent, 
and  that,  by  the  partition  of  the  lands  of  Ephraim  Tucker, 
that  particular  tract  was  first  set  off  and  assigned  to  him  by 
parol ;  that  he  had  hence  acquired  title  to  it  in  severalty  be- 
fore the  deed  was  executed  to  him  and  to  her  jointly  by  the 
other  heirs ;  that  for  that  reason  the  deed  was  inoperative  to 
convey  any  title  to  her,  or  to  confer  any  new  or  different  title 
upon  him. 

The  answer,  however,  alleged  that  the  heirs  of  Ephraim 
Tucker  partitioned  his  ^Hands  among  themselves  by  their 
several  deeds  thereto,^'  and  that  allegation  .was  in  effect  ad- 
mitted and  re-asserted  by  the  reply. 
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The  plain  inference,  therefore,  is  that  the  partition  was  made 
by  the  mutual  execution  of  deeds  between  the  heirs,  and  not 
by  parol. 

It  is  next  objected  that  a  copy  of  the  deed  under  which  the 
appellees  claimed  title  ought  to  have  been  filed  with  the  re- 
ply, and  that  for  that  reason  the  paragraph  was  bad  upon  de- 
murrer. 

Neither  Sedgwick  nor  McCorkle  having  executed  the  deed, 
it  was  not  binding  as  a  contract  up6n  either  of  them,  and  hence 
was  not  the  foundation  of  the  action  within  the  meaning  of 
section  78  of  the  Code  of  1852.  It  constituted  only  evidence 
of  title,  which  does  not  have  to  be  filed  with  the  pleadings. 
SUyui  V.  atmUy  77  Ind.  537 ;  Stribling  v.  Br<mgher,  79  Ind.  328  ; 
SmUh  V.  IRng,  81  Ind.  217. 

It  is  further  objected  that  the  reply,  at  all  evenia,  showed 
that  there  was  no  sufficient  consideration  for  the  inclusion 
of  the  name  of  Mrs.  Tucker  in  the  deed  under  which  she 
claims,  nor  for  the  execution  of  the  deed  in  the  form  in 
which  it  was  made. 

This  objection  appears  to  us  to  be  also  untenable. 

The  reply  contained  facts  establishing  an  indebtedness  by 
the  appellee  William  H.  Tucker,  to  his  wife,  in  a  sum  appar- 
ently quite  sufficient  to  support  such  a  conveyance,  and  as 
he,  the  said  William,  by  the  agreement  to  make  partition,  be- 
came entitled  to  receive  a  deed  for  the  land  in  dispute,  it  was 
competent  for  him  to  direct  that  it  be  conveyed  in  whole,  or 
in  part,  to  his  wife.  The  averments  of  the  reply  made  the 
conveyance,  as  to  Mrs.  Tucker,  and  the  benefits  which  might 
result  to  her  from  it,  simply  a  case  of  giving  preference  to 
one  creditor  over  another  by  her  husband. 

We  think  the  court  did  not  err  in  overruling  the  demur- 
rer to  Mrs.  Tucker's  separate  reply. 

The  appellants  assigned,  amongst  other  things,  as  causes 
for  a  new  trial : 

1.  The  admission  of  William  H.  Tucker  as  a  witness  for 
the  appellees. 
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2.  The  admission  of  Aarilla  Tucker  as  a  witness  on  her 
own  and  her  husband's  behalf. 

3.  The  permission  to  Rodney  F.  Phillips  to  testify  to  the 
age^  health  and  habits  of  William  H.  Tucker. 

4.  The  permission  to  the  said  Phillips  to  testify  to  the  age^ 
health  and  habits  of  Aurilla  Tucker. 

5.  The  admission  of  the  evidence  of  William  H.  Tucker, 
as  to  advaucements  he  had  received  from  his  fether's  estate. 

6.  The  admission  of  a  former  partition  deed  in  evidence, 
in  which  there  was  a  mistake  in  the  description  of  the  lands 

'  intended  to  be  conveyed  by^t. 

7.  The  permission  to  William  H.  Tucker  to  testify  that  he 
did  not  have  the  partition  deed  made  to  himself  and  wife 
with  intent  to  defraud  his  creditors  or  any  of  them. 

8.  Permitting  William  H.  Tucker  to  testify  to  his  own 
age  and  health. 

9.  Allowing  Aurilla  Tucker  to  testify  as  to  the  indebtedness 
of  her  husband  to  her  at  the  time  the  lands  of  Ephraim 
Tucker  were  divided. 

10.  Admitting  the  evidence  of  Aurilla  Tucker  as  to 
whether  there  was  an  arrangement  between  her  and  her  hus- 
band as  to  the  payment  of  his  indebtedness  to  her,  and  as 
to  the  manner  in  which  such  indebtedness  was  paid. 

*^^0  ^^0  ^^0  ^^#  ^^#  ^^0  ^M0  ^^0  ^^9  ^Mf 

^f^  ^^b  *^  ^^  ^^^  ^^  ^^^  ^^  ^^^  ^^^ 

12.  The  permission  to  Aurilla  Tucker  to  testify  as  to  her 
own  age  and  health. 

13.  Admitting  the  evidence  of  William  J.  Tucker  to  the 
effect  that  he  was  present  when  Aurilla  Tucker  refused  to 
sign  the  deed  to  the  Cooper  farm,  and  that  she  was  induced 
to  sign  the  deed  by  the  promise  of  her  husband  to  compen- 
sate her  either  in  money  or  in  land. 

14.  The  giving  of  certain  instructions  prayed  for  by  the 
appellees. 

15.  The  giving  of  other  instructions  by  the  court  upon  its 
own  motion. 
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16.  The  refusal  of  the  court  to  give  some  instructions 
asked  for  by  the  appellants. 

In  support  of  the  first  and  second  causes  for  a  new  trial  it 
is  argued  that  both  of  the  appellees  were  incompetent  as  wit- 
nesses: First,  because  being  husband  aild  wife  they  could, 
not  lawfully  testify,  either  for  or  against  each  other.  Secondly , 
because  the  matters  in  controversy  pertained  to  the  assets  of 
an  estate  of  a  decedent. 

In  answer  to  the  first  objection,  it  may  be  said  that  the  ac- 
tion being  in  favor  of  the  appellees  jointly,  each  had  the 
right  to  testify  without  reference  to  the  effect  which  might 
result  to  the  interests  of  the  other.  McConneU  v.  Martin,  52 
Ind.  434 ;  a(mBe  v.  MiaU,  71  Ind.  302 ;  Oity  of  Lafayette  v. 
Larson,  73  Ind.  367. 

As  to  the  second  objection,  the  answer  is  that  the  contro- 
versy was  concerning  matters  which  had  arisen  since  the 
death  of  Ephraim  Tucker.  This  brought  the  case  within  the 
exception  contained  in  the  second  section  of  the  act  of  March 
11th,  1867, concerning  the  competency  of  witnesses,  which  was 
in  force  at  the  time  of  the  trial  of  this  cause.  Voilea  v.  Voiles, 
51  Ind.  385;  Oxmae  v.  EllioU,  supra;  2  K.  S.  1876,  p.  132. 

Besides,  it  was  not  the  object  of  this  suit  to  obtain  a  judg- 
ment against  the  estate  of  Ephraim  Tucker  within  the  mean- 
ing of  the  statute.  Its  only  object  was  to  restrain  the  admin- 
istrator from  causing  a  particular  tract  of  land  to  be  sold  to 
satisfy  a  judgment  already  obtained,  which,  though  nominally 
for  the  use  of  the  estate,  was  within  the  personal  control  of 
the  administrator. 

The  notes  upon  which  the  original  judgment  was  rendered 
having  been  executed  to  Sedgwick  after  he  became  adminis- 
trator, he  might  have  sued  upon  them  in  his  own  name  only, 
treating  his  designation  as  administrator  as  a  mere  desoriptio 
personce,  and  consequently  surplusage.  Savage  v.  Meriam,  1 
Blackf.  176 ;  (hpp  v.  GUman,  2  Blackf.  45 ;  Huff  v.  WaUcer, 
1  Ind.  193;  Shepherd  v.  Evans,  9  Ind.  260. 
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A  question  was  made  at  the  trial  as  to  the  adequacy^  of  the 
consideration  upon  which  the  name  of  Aurilla  Tucker  was 
included  in  the  partition  deed  jointly  with  that  of  her  hus- 
band;  and,  as  incidental  to  the  value  of  the  estate  which  she 
took  under  the  deed,  several  witnesses  were  permitted  to  tes- 
tify as  to  the  ages,  health  and  habits  of  both  herself  and  hus- 
band respectively. 

We  are  unable  to  see  that  the  admission  of  this  evidence 
was  in  any  manner  injuri6us  to  the  appellants,  and  hence  can 
not  hold  that  it  was  erroneously  admitted.  On  the  contrary, 
we  see  nothing  improper  in  the  admission  of  the  evidence 
under  the  circumstances.  This  conclusion  meets  the  objec- 
tions made  by  the  third,  fourth,  eighth  and  twelfth  causes  for 
a  new  trial. 

The  evidence  touching  advancements  made  to  William  H. 
Tucker,  complained  of  by  the  fifth  cause  for  a  new  trial,  and 
the  objections  to  its  admissibility,  are  so  generally  aud  so 
meagerly  set  out  in  the  bill  of  exceptions  that  we  are  left  in 
doubt  both  as  to  its  relevancy  and  irrelevancy.  We  can  not 
therefore  treat  it  as  haying  been  improperly  admitted. 

It  was  made  to  appear  by  the  evidence  that  two  partition 
deeds  were  made  to  the  appellees;  that  there  was  a  mistake 
in  the  description  of  the  lands  in  the  first  deed,  and  that  the 
second  deed,  upon  which  the  appellees  relied  for  title,  was  exe- 
cuted to  correct  and  cure  the  mistake  in  the  first  deed.  Both 
deeds  were  read  in  evidence  at  different  periods  of  time  at  the 
trial,  and  it  is  objected  that  the  reading  of  the  first  deed  in 
evidence  was  erroneous. 

In  the  first  place,  nothing  has  been  suggested  from  which 
we  can  infer  any  injury  to  the  appellants  by  reason  of  the  in- 
troduction of  the  first  deed  in  evidence. 

In  the  next  place,  the  production  of  that  deed  tended  in- 
ferentially  to  rebut  some  statements  made  by  one  of  the  wit- 
nesses for  the  appellants.  Besides,  we  know  of  no  reason  why 
it  may  not  have  been  put  in  evidence  as  a  link  in  the  appel- 
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lee's  chain  of  title  if  they  chose  to  use  it  in  that  way.  The 
sixth  cause  for  a  new  trial  was^  therefore^  not  well  assigned. 

As  applicable  to  the  seventh  cause  for  a  new  trials  it  is  con- 
tended that  William  H,  Tucker  ought  not  to  have  been  per- 
mitted to  state  that  he  had  no  intention  of  defrauding  his 
creditors  when  he  had  his  wife's  name  inserted  in  the  parti- 
tion deed^  and  authorities  are  cited  in  support  of  that  assump- 
tion. 

It  has  been  held^  however^  by  this  court  that  since  parties 
have  been  admitted  as  competent  witnesses  in  a  cause^  they 
may,  as  a  legitimate  consequence,  be  permitted  to  swear  to  the 
intent  with  which  they  did  any  material  act.  Shookey  v.  MUlBf 
71  Ind.  288  (36  Am.  R.  196) ;  Bidinger  v.  Bishop,  76  Ind. 
244 ;    Parrish  v.  Thurston,  87  Ind.  437. 

The  agreements  and  stipulations  sworn  to  by  Aurilla  Tucker 
as  having  been  made  with  her  husband  from  time  to  time  con- 
cerning their  several  property  interests,  and  which  appeared 
to  have  been  in  all  respects  very  similar  to  those  set  up  in  her 
separate  reply,  constituted  substantial  and  independent  fitcts 
as  to  which  she  was  competent  to  testify,  and  not  confidential 
communications  within  the  meaning  of  the  act  of  March  11th, 
1867,  supra.    Schaffner  v.  Reuter,  37  Barb.  44. 

It  is  not  necessary  that  an  agreement  or  stipulation  shall 
be  valid  and  binding  in  all  respects,  to  make  it  a  sufBcient  con- 
sideration to  support  a  conveyance.  If  the  circumstances  are 
such  as  to  make  it  impose  a  moral  obligation  only,  such  an  ob- 
ligation will  afford  a  good  consideration  for  a  deed  of  convey- 
ance without  being  in  writing.  Goff  v.  Rogers,  71  Ind.  459 ; 
Brown  v.  Bawlings,  72  Ind.  505. 

What  William  J.  Tucker  testified  to  was  merely  corrobo- 
rative of  that  which  Aurilla  had  stated  as  to  one  item  of  in- 
debtedness claimed  to  have  been  due  to  her  from  her  husband. 

This  is  all  that  need  be  said  as  to  the  matters  embraced  in 
the  ninth,  tenth  and  thirteenth  causes  for  a  new  trial. 

The  first  instruction  given  hy  the  court  was,  in  brief,  that 
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the  controlling  question  was  whether  the  deed  relied  on  by  the 
appellees  was  or  was  not  fraudulent  as  to  the  creditors  of 
William  H.  Tucker. 

Under  the  pleadings  and  evidence^  that  appears  to  us  to 
have  been  a  fair  general  presentation  of  the  case  to  the  jury. 

The  second  instruction  was  more  in  detail,  but  in  sub- 
stance the  same  as  the  first,  and  for  the  same  reason  we  see  no 
objection  to  it.  We  think  the,  only  really  debatable  question 
between  the  parties  was  the  good  faith  of  the  last  partition 
deed  to  the  appellees. 

Tlie  third  instruction  told  the  jury  that  "  fraud  is  never 
presumed." 

It  is  claimed  that  this  declaration  is  too  broad  and  unlim- 
ited in  its  terms;  that  upon  the  establishment  of  certain  &ct8 
fraud  will  be  presumed. 

As  applicable  to  conveyances  alleged  to  have  been  fraudu- 
lent, the  question  as  to  the  fraudulent  intent  was  a  question 
of  fact  for  the  jury.  1  R.  S.  1876,  p.  506,  section  21.  The 
instruction  in  question  was  given  upon  the  evident  theory 
that  in  a  case  like  this  fraud  could  never  be  presumed  as  an 
existing  fact,  in  the  absence  of  any  evidence  on  the  subject  to 
which  the  charge  of  fraud  had  reference,  and  in  that  view  the 
instruction  stated  the  law  of  this  State  correctly.  Leasure 
v.  Coburriy  57  Ind.  274;  Luce  v.  Shoff,  70  Ind.  152. 

The  appellants  urge  as  one  of  the  strong  points  relied 
upon  by  them,  that  the  evidence  made  out  a  case  of  parol  par- 
tition only  in  the  first  instance,  as  between  the  heirs  of 
Ephraim  Tucker,  that  under  such  parol  partition  William 
H.  Tucker  went  into  the  possession  and  became  seized  in  his 
y  own  right  of  the  lands  in  controversy,  and  of  another  forty- 
acre  tract  since  sold  by  him,  before  any  deed  was  made  to 
him  and  his  wife,  that  the  partition  deeds,  so  called,  were  an 
after-thought  merely,  arid  conferred  no  new  title  and  no  title 
at  all  on  the  wife. 

It  was  shown  by  the  evideace  that  one  of  the  heirs  made  a 
map  of  the  lands  left  by  IQphraim  Tucker,  and  that  upon  that 
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map  be  marked  out  a  division  of  the  lands  into  eight  equal 
parts^  as  nearly  as  was  practicable^  situated  as  the  lands  were ; 
that  at  a  meeting  of  the  heirs  afterwards  held  it  was  agreed 
that  these  lands  so  mapped  off  should  be  put  up  to  public 
auction  as  between  themselves,  the  bonus  which  might  be  paid 
for  the  respective  choices  to  constitute  a  fund  to  be  thereafter 
divided ;  that  at  the  time  the  appellee  William  H.  Tucker  re- 
sided on  the  land  in  dispute,  which,  with  another  forty-acre 
tract  since  sold,  as  above  stated,  comprised  what  was  classed 
as  second  choice  of  the  respective  shares  into  which  it  was 
proposed  to  divide  the  entire  body  of  the  lands ;  that  Wil- 
liam H.  Tucker,  when  the  sale  took  place,  bid  off  the  second 
choice  of  shares,  as  above  designated,  at  a  bonus  of  $375 ; 
that  all  the  shares  were  bid  off  and  disposed  of  as  between 
the  heirs  at  public  sale  in  that  way ;  that  as  soon  thereafter 
as  practicable  the  heirs  proceeded  to  make  deeds  interchange- 
ably for  the  shares  as  they  were  respectively  disposed  of  at 
the  sale  above  stated ;  that  William  H.  Tucker  was  required 
to  pay,  and  did  pay,  the  bonus  of  $375  bid  by  him  for  his 
choice,  before  he  could  or  did  obtain  the  deed  to  him  and  his 
wife  described  in  the  complaint  in  this  cause. 

This  made  a  case  of  plain  and  undeniable  partition  by 
deed,  and  was  even  more  in  the  nature  of  a  sale  and  convey- 
ance as  between  the  heirs  than  partitions  usually  are. 

While  the  evidence  was  conflicting,  there  was  evidence  fairly 
tending  to  sustain  the  verdict.  What  has  been  said  practi- 
cally disposes  of  all  the  material  questions  presented  by  the 
record,  whether  arising  upon  the  pleadings  or  the  evidence, 
or  upon  instructions  given  or  refused,  and  no  sufficient  reason 
has  been  shown  for  a  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 
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The  Terre  Haute  and  Indianapolis  Railroad  Com- 
pany V.  Penn, 

Bailboass. — Killing  StocL-^OomplairU, — A  complaint  against  a  railroad 
company  for  killing  an  animail,  which|  with  the  other  necessary  aver- 
ments, alleges  that  the  railroad  "  was  not  securely  fenced,"  is  good, 
and  if  the  railroad  could  not  properly  be  fenced  at  the  place,  the  fact 
is  matter  of  defence,  concerning  which  the  complaint  need  not  make 
any  averment. 

From  the  Montgomery  Circuit  Court. 

J",  (t.  WiUiams,  for  appellant. 
A.  D.  Thomas,  for  appellee. 

Hammond^  J. — The  appellee  sued  the  appellant  in  a  com- 
plaint of  two  paragraphs.  In  the  first  paragraph  appellee 
claimed  damages  for  the  killing  of  a  young  mare  belonging 
to  him.  In  the  second  paragraph  he  claimed  damages  for  the 
crippling  of  the  same  animal.  The  death  and  injury  com- 
plained of  were  alleged  to  have  been  caused  and  done  by  the 
locomotive  and  cars  running  upon  a  railroad  used  and  oper- 
ated by  the  appellant,  at  a  place  where  '^  said  road  was  not 
securely  fenced,  and  there  were  no  sufficient  cattle-guards.^' 

Answer,  the  general  denial.  Trial  by  jury ;  verdict  for  ap- 
pellee for  $75 ;  motion  for  a  new  trial  overruled ;  exceptions ; 
judgment  on  verdict. 

The  errors  assigned  in  this  court  are,  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  that  the  court  below  erred  in  overruling  the  appellant's 
motion  for  a  new  trial. 

The  statutory  provisions  making  railroad  corporations,  etc.^ 
liable  for  stock  killed  or  injured  by  locomotives,  cars  and 
other  carriages  running  on  roads  controlled  or  operated  by 
them,  do  not  apply  to  any  railroad  "securely  fenced  in.'*  Sec- 
tion 4031,  R.S.  1881.  It  is  urged  that  each  paragraph  of 
the  complaint  in  this  case  is  defective  because  of  the  omission 
of  the  word  "  in  "  after  the  word  '^  fenced."    But,  as  already 
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decided  by  this  court,  the  words  "not  securely  fenced"  are 
equivalent  to  "  not  securely  fenced  in."  Detroitj  ete.^  R.  R,  Co. 
V.  BlodgeU,  61  Ind.  315. 

It  is  further  objected  to  the  complaint  that  it  does  not  aver 
that  the  place  in  question  on  the  appellant^s  road  was  where 
it  was  required  to  fence.  This  averment  was  unnecessary. 
If  it  was  not  the  duty  of  the  appellant  to  enclose  its  road  at 
said  place^  that  was  a  matter  of  defence*  Jeffersonville,  etc.,  R. 
R.  Co.  V.  Brevoorty  30  Ind.  324 ;  Jefferaonville,  etc.,  jB.  R.  Co. 
V.  Lyon,  72  Ind.  107 ;  Indianapolis,  etc.,  R.  R.  Co.  v.  Lindley, 
75  Ind.  426 ;  LouiaviUe,  etc.,  R.  W,  Co.  v.  Ktotia,  82  Ind.  357. 

We  think  the  complaint  would  have  been  good  on  demurrer. 
It  is  certainly  sufficient  on  objections  coming  after  verdict. 
The  reasons  stated  in  the  appellant's  motion  for  a  new  trial 
were,  that  the  verdict  was  contrary  to  law  and  not  sustained 
by  sufficient  evidence,  and  that  the  court  erred  in  giving  its 
oral  instructions  to  the  jury.  No  objection  to  the  instructions 
are  suggested  in  the  appellant's  brief,  nor  do  we  discover  any. 
They  were  applicable  to  the  evidence,  and  stated  the  law  cor- 
rectly. 

The  appellee's  mare  died  from  an  injury  which  the  evidence 
tended  to  show  was  received  from  a  moving  freight  train  on 
the  appellant's  road.  When  first  seen  afl;er  the  injury,  the  ani- 
mal was  lying  near  the  track  of  the  appellant's  road,  about 
twenty  feet  west  of  the  crossing  of  a  public  highway.  There 
was  evidence  showing,  that  the  mare,  with  a  number  of  horses, 
was  running  on  the  highway  in  the  direction  of  the  railroad, 
as  the  train  was  approaching  and  crossing  the  highway.  And 
there  was  evidence  tending  to  show  that  the  mare  ran  against 
one  of  the  cars  as  it  was  crossing  the  highway,  and  was  thrown 
or  carried  in  the  direction  of  the  place  where  she  was  found  af- 
ter the  injury.  But  the  evidence  also  tended  to  show  that 
there  was  an  opening  in  the  fence  next  to  the  railroad,  through 
which  the  horses,  as  they  approached  the  passing  train,  en- 
tered, and  that  the  mare  received  the  injury  after  thus  leav- 
ing the  highway.    The  evidence  tended  to  show  that  the 
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openiDg  iu  the  fence  was  made  some  time  prior  to  the  injury 
complained  of  by  the  appellant's  employes,  for  the  purpose  of 
constructing  a  ditch  by  the  railroad. 

Viewing  the  evidence  as  it  is  set  out  in  the  bill  of  excep- 
tions, we  can  not  say  that  the  trial  court  erred  in  overruling 
the  motion  for  a  new  trial. 

Judgment  affirmed,  at  the  appellant's  costs. 
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I  90  286  Appeabance. — Jurisdiaion, — Abatement. — After  demurrer  to  a  complaint, 

^  ^^^1  a  plea  in  abatement  questioning  jurisdiction  over  the  person  will  not  be 

entertained,  and  a  demurrer  to  such  plea  will  be  sustained. 

From  the  Warren  Circuit  Court. 

J.  McGabe  and  E.  F.  MoCabey  for  appellant. 
if.  Milford,  for  appellee. 

BiCKNELL,  C.  C. — Slauter  filed  a  complaint  for  a  review  of 
a  judgment  obtained  against  him  by  Hollowell  in  the  Warren 
Circuit  Court. 

The  complaint  alleged  error  of  law  appearing  in  the  pro- 
ceedings. A  demurrer  to  the  complaint,  for  want  of  sufficient 
&cts,  was  sustained ;  Slauter  excepted  and  appealed. 

The  only  error  assigned  is  that  the  court  erred  in  sustaining 
said  demurrer. 

In  the  original  action,  the  appellant  filed  a  demurrer  to  the 
complaint,  for  want  of  sufficient  &cts,  and  said  demurrer  was 
overruled ;  the  appellant  then  filed  an  answer  in  three  para- 
graphs, to  wit : 

1st.  The  general  denial. 

2d.  Payment. 

3d,  A  verified  plea  in  abatement,  alleging  that  appellant 
was  not  a  resident  of  Warren  county,  but  had  his  residence 
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in  Fountain  county,  Indiana ;  wherefore  the  court  had  no  jur- 
isdiction of  his  person. 

A  demurrer  to  this  plea  in  abatement  was  sustained,  and 
that  ruling  is  the  alleged  error  of  law  upon  which  the  com- 
plaint for  review  is  founded. 

The  appellant,  having  filed  a  demurrer  in  the  court  below, 
could  not  afterwards  plead  in  abatement  want  of  jurisdiction 
over  the  person ;  a  demurrer  is  a  full  appearance  to  the  ac- 
tion, and  admits  the  jurisdiction  of  the  court  over  the  person. 
Keffg  V.  Wdden,  10  Ind.  550;  Knight  v.  Low,  15  Ind.  374  ; 
City  of  OrawfordsviUe  v.  HaySy  42  Ind.  200 ;  Louisville,  ete.y 
R.  W.  Co.  V.  Nioholaon,  60  Ind.  158.  The  ruling  of  the  court 
below  upon  the  demurrer  to  the  plea  in  abatement  was  not 
erroneous,  and,  therefore,  the  demurrer  to  the  complaint  for 
review  was  rightly  sustained.  The  judgment  of  the  court  be- 
low  ought  to  be  afiSrmed. 

Per  Curiam. — It  is  therefore  ordered  by  the  court,  upon 
the  foregoing  opinion,  that  the  judgment  of  the  court  below 
be  and  the  same  is  hereby  in  all  things  affirmed)  at  the  cost» 
of  the  appellant. 

On  Petition  for  a  Rehearing. 

BiCKNELL,  C.  C. — In  this  case  the  question  is  whether  a 
plea  to  the  jurisdiction  of  the  court  over  the  person  can  be 
tolerated,  after  a  full  appearance  without  objection,  and  after 
the  determination  of  an  issue  of  law  by  the  court? 

In  other  words,  can  a  defendant,  who  has  deliberately  ad- 
mitted the  jurisdiction  of  the  court  over  his  person,  deny  it 
afterwards  in  the  same  suit? 

There  is  no  jurisdiction  of  the  person  of  a  defendant  unless 
there  be  either  process  or  a  voluntary  appearance.  Hawkins 
v.  Hawkins,  28  Ind.  66;  State  v.  Eanis,  74  Ind.  17;  JfcCbr- 
mack  V.  First  Nat.  Bank,  53  Ind.  466. 

A  full  appearance  has  always  been  held  to  admit  the  juris- 
diction of  the  court  over  the  defendant's  person.  It  was  so  in 
England.     Humble  v.  Bland,  6  T.  E.  255.     It  was  so  in  In- 
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diana  before  the  code,  Shirley  v.  Hagar,  3  Blackf.  225 ;  La- 
gow  V.  Patterson^  1  Blackf.  327 ;  Eldridge  v.  Folwell,  3  Blackf. 
207 ;  Lane  v.  Fox,  8  Blackf.  58. 

It  is  so  in  Indiana  under  the  code.  McCarthy  v.  McCarthy, 
66  Ind.  128;  LouismUe,  etc.,  R.  W.  Co.  v.  Stover,  57  Ind. 
559;  Aurora  Fire  Insurance  Co.  v.  Johnson,*  46  Ind.  315; 
Free  v.  Haworth,  19  Ind.  404;  Templeton  v.  Hunt^,  10 
Ind.  380.  In  a  very  late,  case,  where,  on  complaint  for  re- 
view, the  allegation  was  that  there  had  been  no  service  of  the 
summons,  but  the  record  accompanying  the  complaint  showed 
an  appearance  by  defendant,  it  was  held  that  such  appearance 
controlled  the  averment  of  want  of  service.  State  v.  Holmes, 
69  Ind.  577.  In  Collins  v.  Nichols,  7  Ind.  447,  which  was 
an  attachment  on  the  ground  of  alleged  non-residence,  it  was 
held  that  the  defendant,  after  appearance  and  trial,  could  not 
show  in  any  way  that  he  was  not  a  resident  of  the  county 
when  the  writ  was  issued. 

In  Louisville,  etc.,  R.  W.  Co.  v.'  Nicholson,  60  Ind.  158, 
this  court  held,  that  the  court  having  jurisdiction  of  the  sub- 
ject-matter, and  the  defendant  having  fully  appeared  without 
objection,  the  jurisdiction  over  the  defendant  became  com- 
plete, without  any  service  of  process. 

There  is  no  hardship  in  the  rule  thus  universally  adhered 
to.  The  defendant  has  a  remedy,  if  there  be  no  jurisdiction 
of  his  person.  He  may  appear  specially  and  move  to  set 
aside  the  summons  and  service.  New  Albany,  etc.,  R.  R.  Co. 
V.  Combs,  13  Ind.  490.  Such  a  limited  appearance  waives 
nothing,  and  enables  him  to  make  other  proper  motions.  Gar" 
son  V.  Steam  Boat  Talma,  3  Ind.  194. 

The  position  is,  therefore,  impregnable,  that  under  the  code, 
as  well  as  before,  a  full  appearance  without  objection  admits 
the  jurisdiction  of  the  court  over  the  defendant's  person,  as 
fully  as  an  agreement  in  writing  would  do  it.  But  a  demur- 
rer is  a  full  appearance.  There  never  was  a  time  when'  a 
party  would  be  permitted  to  appear  specially,  for  the  purpose 
of  demurring;  by  demurring  he  demands  the  judgment  of 
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the  court  upon  a  question  of  law^  and  can  not  be  permitted 
afterwards  to  deny  the  jurisdiction  over  his  person,  which  he 
has  thus  solemnly  invoked. 

The  code  has  not  changed  the  law  in  this  respect.  In  Kegg 
V.  Wdden,  10  Ind.  650,  decided  in  1858,  this  court  said :  "It 
is  insisted  that  the  court  had  no  jurisdiction  of  the  person  of 
said  James.  This  is  a  mistake.  There  was  full  appearance 
made  when  the  demurrer  was  filed." 

So,  in  Knight  v.  Low,  15  Ind.  374,  decided  in  1860,  a  gen- 
eral demurrer  to  the  complaint  was  overruled.  The  defend- 
ant  then  answered  denying  personal  service  of  process.  A 
demurrer  to  this  answer  had  been  sustained  by  the  court  be- 
low, and  this  court  affirmed  the  judgment. 

In  OUy  of  Orawfordsville  v.  Bays,  42  Ind.  200,  decided  in 
1873,  the  court  held  that  the' filing  of  demurrers  to  the  com- 
plaint amounted  to  a  full, appearance  to  the  action.  In  this 
case,  as  in  the  case  at  bar,  the  answer  in  abatement  was  filed 
after  demurrers  to  the  complaint  had  been  overruled,  and 
the  court  said  there  was  no  motion  in  the  circuit  court  to 
quash  or  set  aside  the  summons,  or  the  service  thereof.  Con- 
ceding that  a  defect  in  the  service  of  process  is  proper  mat- 
ter for  an  answer  in  abatement,  still  it  can  not  be  made 
available  aft;er  there  has  been  a  full  appearance  to  the  action, 
as  in  this  case.  The  foregoing  cases  show  that  under  the  de- 
cisions of  this  court,  both  before  and  since  the  adoption  of  the 
code,  a  full  appearance  by  the  defendant,  without  objection, 
admits  the  jurisdiction  of  the  court  over  his  person ;  and  they 
also  show  that  a  demurrer  to  the  complaint  is  a  fiiU  appear- 
ance. But  it  is  claimed  that  the  code  allows  a  defendant  to 
deny  jurisdiction  over  his  person,  aftier  having  admitted  it. 

»  The  language  of  the  statute  is  this :  "  When  any  of  the 
matters  enumerated  in  section  fifty  do  not  appear  upon  the  face 
of  the  complaint,  the  objection  (except  for  misjoinder  of 
causes),  may  be  taken  by  answer."  Civil  Code,  section  54. 
One  of  the  matters  '^«numerated  in  section  fifty"  is  want  of 
Vol.  90.— 19 
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jarisdictioo  of  the  court  over  the  person.  The  mle  is^  that 
a  statute  shall  not  be  construed  so  as  to  work  injustice  or  in* 
consistency^  4>ut  must  have  a  reasonable  construction  in  ac- 
cordance with  the  intention  of  the  Legislature^  which  will 
not  be  presumed  to  have  intended  that  a  party  may  solemnly 
admit  the  jurisdiction  of  the  court  over  his  person,  and  de- 
mand its  judgment  upon  a  question  of  law,  and  then,  after 
a  decision  of  the  court  against  him,  deny  its  jurisdiction  over 
his  person.  It  is  suggested  that  the  question  to  be  determined 
in  this  case  has  never  been  decided  in  this  State,  or  under 
any  other  code,  but  this  is  a  mistake ;  the  same  question  was 
expressly  decided  in  City  of  Oratofordsville  v.  Hays,  supra.  It 
was  there  held  that  a  plea  in  abatement,  questioning  the  juris- 
diction of  the  court  over  the  defendant's  person,  can  not  be 
made  available  after  a  full  appearance  by  demurrer.  See  also 
CoUins  v.  Nichols,  supra,  and  Louismlle,  etc.,  R.  W.  Co.  v.  Nichol- 
son, supra.     All  of  these  cases  were  decided  under  the  code. 

It  is  suggested  that  unless  the  defendaut  may  contest  the 
jurisdiction  of  the  court  over  his  person  aft^r  admitting  it, 
he  will  lose  some  advantage  given  him  by  the  statute,  but  the 
statute  upon  the^question  under  examination  makes  no  change 
as  to  the  effect  of  admissions.  It  was  the  law  before,  that  you 
could  demur  or  plead  but  could  not  do  both  at  once,  and  that 
after  your  demurrer  was  overruled  you  could  plead  "  matter 
which  did  not  appear  upon  the  &ce  of  the  complaint,''  but  in 
the  nature  of  things  you  could  not  deny  jurisdiction  over  the 
person  aftier  having  admitted  it,  and  that  rule  governs  the  con- 
struction of  the  statute,  just  as  it  governed  the  former  law 
which  the  statute  substantially  re-enacts. 

It  was  always  a  question  whether  it  would  be  better  to  plead 
or  demur,  and  always,  by  adopting  the  one  course,  the  party 
was  compelled  to  forego  some  advantage  which  might  be  en- 
joyed, or  incur  some  risk  which  might  be  avoided,  by  the 
other.     Stephen  PI.  151. 

The  decisions  of  this  court  upon  the  point  in  question  since 
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the  adoption  of  oar  code,  not  only  harmonize  with  tRe  older 
decisions  but  they  save  all  the  defendant's  essential  rights. 

He  may  appear  specially  and  make  all  proper  motions ;  he 
may  appear  and  plead  the  want  of  jurisdiction  over  his  per- 
son in  abatement;  if  he  appears  without  objection,  and  ad- 
mits the  jurisdiction  over  his  person  by  a  demurrer,  he  may 
thereby  question  the  suflSciency  of  the  complaint  for  any  of  • 
the  matters,  enumerated  in  section  50  of  the  code,  which  ap- 
pear upon  the  face  of  the  complaint ;  and,  if  his  demurrer  be 
overruled,  he  may  plead  any  of  the  matters  enumerated  in 
section  50  and  not  appearing  on  the  &ce  of  the  complaint, 
except  misjoinder  of  causes  of  action,  and  except  that,  having 
expressly  submitted  to  thi  jurisdiction  of  the  court  over  his 
person,  he  can  not  again  raise  the  question  of  such  jurisdic- 
tion. Whatever  would  make  a  statute  unreasonable  and  against 
natural  justice  must  be  regarded  as  excepted  from  it.  Potter's 
Dwarris  Stat.  238.  Certainly,  if  a  defendant  should  sign 
and  file  in  court  a  statement  as  follows :  ^'  I  hereby  admit  the 
jurisdiction  of  this  court  over  my  person,"  he  could  not  after- 
wards deny  it  by  plea,  but  that  admission  is  no  stronger  than 
the  admission  involved  in  a  demurrer. 

The  petition  for  a  rehearing  ought  to  be  overruled. 

Pee  Cubiam. — The  petition  for  a  rehearing  is  overruled 

Original  opinion  filed  at  the  November  term,  1882. 
Opinion  on  petition  filed  at  the  May  term,  1883. 
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Plea  OF  Estoppel. — SuffieUney  (^  Answer, — Demurrer. — Error. — It  is  error   \^^  4m 
to  overrule  a  deinurrer  to  an  answer  of  estoppel,  which  fails  to  show  that 
the  plaintiff  had  knowledge  of  the  facts  constituting  the  estoppel,  and 
which  does  show  that  the  defendant  had  knowledge,  or  the  means  at 
knowledge,  of  all  such  facts. 

From  the  Fountain  Circuit  Court, 
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5.  -F.  TTood  and  J.  Oopner,  for  appellant. 
M.  Milford,  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellant  against  the  ap- 
pellee^ to  recover  damages  for  the  alleged  wrongful  and  un- 
lawful taking  possession  and  conversion  of  certain  articles  of 
property.  The  cause  was  put  at  issue  and  tried  by  a  jury,  and 
a  verdict  was  returned  for  the  appellant,  assessing  her  dam- 
ages in  the  sum  of  $103.  The  appellee's  motion  for  a  new 
trial  was  sustained  by  the  court,  and  to  this  ruling  appellant 
excepted.  The  issues  joined  were  then  tried  by  the  court,  and 
a  finding  was  made  for  the  appellee,  and  judgment  was  ren- 
dered accordingly.  Appellant's  motion  for  a  new  trial  having 
been  overruled  by  the  court,  and  her  exceptions  saved  to  such 
ruling,  she  has  appealed  from  the  judgment  rendered  to  this 
court. 

The  first  error  complained  of  in  argument  by  appellant's 
counsel  is  the  decision  of  the  court  in  overruling  her  demur- 
rer, for  the  want  of  sufficient  &cts,  to  the  second  paragraph  of 
appellee's  answer.  In  this  paragraph  of  his  answer,  the  ap- 
pellee alleged,  in  substance,  that  at  the  respective  times  of  each 
of  the  acts  complained  of  in  appellant's  complaint,  he  was 
and  since  had  been  the  administrator  of  the  estate  of  Chris- 
tina Buck,  deceased,  and,  as  such  administrator,  took  posses- 
sion of  the  property  described  in  the  complaint,  and  made  an 
inventory  of  the  estate  of  said  Christina,  of  all  the  personal 
property  of  such  decedent,  including  the  property  described 
in  the  complaint ;  that  at  the  time  he  made  such  inventory  the 
appellant  was  present,  stood  by  and  made  no  claim  of  title  in 
or  to  the  property  contained  in  such  inventory,  and  the  prop- 
erty, contained  in  the  inventory,  was  all  the  property  appellee 
took  possession  of,  and  was  the  identical  property  described 
in  the  complaint,  and  the  appellee,  in  no  other  way,  had  pos- 
session thereof.  Wherefore  the  appellee  said  that  appellant 
was  estopped  to  claim  title  in  said  property,  and  ought  not  to 
recover  in  this  action. 
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We  are  of  opinion  that  the  facts  stated  in  this  paragraph 
were  not  sufficient  to  constitute  a  good  answer  in  estoppel,  and 
that  the  appellant^s  demurrer  thereto  ought  to  have  been  sus- 
tained. It  was  not  alleged  that  appellant  was  fully  apprised 
of  her  legal  rights  in  the  property,  described  in  her  complaint, 
at  the  time  appellee  included  such  property  in  his  inventory 
of  Christina  Buck's  estate ;  nor  was  it  alleged,  even,  that  ap- 
pellant  knew,  or  had  the  means  of  knowing,  that  appellee  was 
including  such  property  in  such  inventory.  It  was  not  alleged 
that  appellee  was  induced  by  the  presence  and  silence  of  the 
appellant  to  include  the  property,  described  in  her  complaint, 
in  the  inventory  of  his  decedent's  estate,  and  to  take  posses- 
sion thereof  and  convert  the  same  to  his  own  use ;  indeed,  it 
was  not  alleged  in  the  paragraph  of  answer  under  consider- 
ation, that  at  the  time  the  appellee  inventoried,  took  posses- 
sion of  and  converted  the  property  described  in  the  complaint, 
he  did  not  know,  nor  have  the  means  of  knowing,  that  such 
property  was  owned  and  possessed  by  the  appellant,  in  her  own 
right ;  nor  was  it  alleged  that  he  even  believed,  or  had  cause 
to  believe,  that  such  property  belonged  to  the  estate  of  Chris- 
tina Buck,  deceased.  It  is  well  settled  that,  to  cons^tute  a 
valid  estoppel  by  conduct,  there  must  be  knowledge  on  the 
part  of  the  party  sought  to  be  estopped,  and  a  want  of  knowl- 
edge on  the  part  of  the  party  relying  upon  the  estoppel.  The 
converse  of  this  must  also  be  true,  that  there  can  be  no  valid 
estoppel  where  there  is  a  want  of  knowledge  on  the  part  of 
the  party  sought  to  be  estopped,  and  knowledge,  or  the  means 
of  knowledge,  on  the  part  of  the  party  relying  upon  the  es- 
toppel. Gh'eenaburghf  do,.  Turnpike  Co.  v.  Sidener,  40  Ind.  424 ; 
Long  V.  Anderson,  62  Ind.  537 ;  Lash  v.  Rendell,  72  Ind. 
475;  Bobbins  v.  Magee,  76  Ind.  381. 

Our  conclusion  is,  therefore,  that  the  court  clearly  erred  in 
the  case  at  bar  in  overruling  the  appellant's  demurrer  to  the 
second  paragraph  of  the  answer. 

As  this  conclusion  requires  the  reversal  of  the  judgment, 
and,  perhaps,  the  formation  of  new  issues,  we  need  not  extend 
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this  opinion  in  the  consideration  of  the  other  errors  com- 
plained of^  as  these  will  hardly  occur  again  on  a  new  trial  of 
the  cause. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  sustain  the  demurrer  to  the  second 
paragraph  of  answer,  and  for  further  proceedings  in  accord- 
ance with  this  opinion. 

Petition  for  a  rehearing  overruled. 
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Smith  t;.  Moore. 

Office  and  Offices.— JtM2»cia/  Oj^'-OcmatUutional  LauK—EUffibUUy  to 
Office, — One  holding  a  judicial  office  bj  election  may,  under  the  consti- 
tution of  the  State,  B.  S.  18S1,  section  176,  be  elected  to  an  office,  not  ju- 
dicial, the  term  of  which  will  begin  after  his  judicial  term  expires. 

Same.— One  elected,  with  his  consent,  to  a  judicial  office,  but  who  does  not 
accept  the  office,  may,  under  the  constitution,  sec  176,  wpra,  be  afterwards- 
elected  to  an  office,  not  judicial,  the  term  of  which  will  run  during  the 
judicial  term  to  which  he  was  elected. 

Same. — Definition, — Eligible, — The  word  digihle,  in  section  16,  art.  7,  of  the 
State  Constitution,  means  UgaUy  qualified. 

Same. — Chses  Limited, — Language  found  in  the  opinions  in  Waldo  y.  Wal- 
looey  12  Ind.  569,  (Mvek  v.  Nem,  14  Ind.  93,  Howard^  v.  Shoemakery  35  Ind. 
Ill,  must  be  limited  to  cases  where  the  judicial  term  would  run  beyond 
the  commencement  of  the  term  of  the  office,  not  judicial,  to  which  the  per- 
son is  chosen.    Elliott,  J.,  dissents. 

From  the  Benton  Circuit  Court. 

D.  Smith,  R.  P.  Davidson  and  J,  C.  Davidaon,  for  appellant. 
T.  L.  Merrick,  R.  S.  Travis,  D.  Fi^aiser  and  F.  JS.  Everett, 
for  appellee. 

ZoLLARS;  J. — ^This  case  presents  for  decision  a  novel,  and 
somewhat  difficult  question,  involving,  as  it  does,  the  proper 
construction  and  application  of  section  16,  article  7,  of  the 
State  Constitution. 
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Upon  proper  request,  the  trial  court  made  a  special  finding 
of  fiicts. 

So  &r  as  they  need  be  set  out  in  this  opinion  they  are  sub- 
stantially-as  follows: 

At  the  general  election  in  1880,  appellee  was  duly  elected  for 
his  first  term,  treasurer  of  Benton  county  for  the  period  of  two 
years,  from  and  after  August  15th,  1881,  was  commissioned, 
duly  qualified,  entered  upon  the  discharge  of  the  duties  of  the 
office,  and  was  so  serving  at  the  time  of  the  general  election 
in  1882. 

At  this  last  election,  appellant,  appellee,  and  one  Finly 
-were  candidates  for  the  office  of  treasurer  of  Benton  county, 
for  the  term  of  two  years,  to  commence  on  August  15th,  1883. 

Appellant  received  a  majority  of  all  the  votes  cast,  which 
was  duly  certified  by  the  proper  board  of  convassers. 

At  the  April  election  in  1878,  appellant  was  elected  a  jus- 
tice of  the  peace  in  and  for  York  township,  in  Benton  county, 
for  the  term  of  four  years,  commencing  on  the  29th  day  of 
November,  1878,  was  duly  commissioned,  qualified,  and 
was  discharging  the  duties  of  the  office  at  the  time  of  the 
general  election  in  1882. 

At  the  April  election  in  said  York  township,  in  1882,  ap- 
j>ellant,  with  his  knowledge  and  consent,  was  voted  for,  for  the 
office  of  justice  of  the  peace  for  the  term  of  four  years,  com- 
mencing on  the  29th  day  of  November,  1882,  and  received 
127  votes,  being  the  whole  number  of  votes  cast  for  that  office. 

Proper  returns  were  made  of  this  election.  On  the  18th  day 
of  April,  the  Governor  issued  a  commission  to  appellant  as 
8uch  justice  for  a  term  of  four  years,  from  and  after  the  29th 
day  of  November,  1882. 

This  commission  was  forwarded  to  the  clerk  of  the  circuit 
•court,  where  it  still  remains,  appellant  n^ver  having  accepted 
the  same,  given  bond,  or  in  any  way  qualified  or  entered 
oipon  the  duties  of  the  office  for  the  term-  so  to  commence  on 
November  29th,  1882. 

On  the  27th  day  of  November,  1882,  appellant  notified 
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the  clerk  in  writing  that  he  refused  to  accept  or  qaalify  for 
the  second  term  as  justice  of  the  peace. 

The  court  below  found  as  conclusions  of  law  upon  these 
facts: 

Mrst.  That  on  the  7th  day  of  November,  1882,  appellee 
was  eligible  to  the  office  of  treasurer  of  Benton  county,  for 
the  term  to  commence  on  the  15th  day  of  August,  1883. 

Second.  That  appellant  on  November  7th,  1882,  was  not  in- 
eligible  to  election  to  said  office  of  treasurer  for  the  term  to 
commence  on  the  15th  day  of  August,  1883,  by  reason  of  hi» 
first  election,  commission  and  qualification  as  such  justice  of 
the  peace  from  November  29th,  1878,  to  November  29th,  1882. 

Third.  That  appellant  was  ineligible  to  election  on  No* 
vember  7th,  1882,  to  the  office  of  county  treasurer,  for  the  term 
commencing  August  15th,  1883,  by  reason  of  his  second  elec- 
tion as  such  justice  of  the  peace  for  the  term  of  four  years,, 
from  November  29th,  1882. 

Fourth.  That,  by  reason  of  appellant's  ineligibility,  appel- 
lee was  elected  and  entitled  to  the  office  of  treasurer  of  the 
said  county,  for  the  said  term,  commencing  on  the  16th  day 
of  August,  1883. 

Judgment  was  rendered  accordingly,  declaring  appellee, 
who  was  the  contestor,  entitled  t6  the  said  office  of  treasurer* 
From  this  judgment  appellant  prosecutes  this  appeal. 

The  section  of  the  Constitution  above  referred  to  is  as  fol- 
lows: 

'^  No  person  elected  to  any  judicial  office  shall,  during  the 
term  for  which  he  shall  have  been  elected,  be  eligible  to  any 
office  of  trust  or  profit  under  the  State,  other  than  a  judicial 
office." 

Appellant  contends  that  the  ineligibility  refers  to  the 
right  and  fitness  to  be  inducted  into,  and  discharge  the  duties 
of,  an  office  other  than  a  judicial  one,  and  that  the  term  elected 
has  reference  not  merely  to  receiving  a  majority  of  votes,  but 
also  the  acceptance  of  the  office. 

And  that,  hence,  although  appellant  may  have  been  in- 
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eligible  on  the  day  of  election^  1882,  by  reason  of  his  term 
of  office  as  justice  not  having  expired,  yet,  the  ineligibility 
was  removed  by  the  expiration  of  that  term  on  the  29th  day 
of  November,  1882,  and  he  might  rightfiiUy  and  legally  take 
and  hold  the  office  of  treasurer,  for  the  term  to  commence 
in  August,  1883. 

And  that,  although  appellant  was,  by  the  proper  vote,  at 
the  April  election,  1882,  chosen  for  a  second  term  as  justice, 
not  having  filed'the  bond  or  taken  the  oath  required  by  law, 
he  was  not  by  such  election  rendered  ineligible  to  the  office 
of  treasurer. 

On  the  other  hand,  it  is  contended  by  appellee  that  the 
ineligibility  has  reference  to  the  right  to  be  voted  for,  and 
that  as  the  term  for  which  appellant  had  been  elected  a  jus- 
tice of  the  peace  in  1878  had  not  expired  on  the  day  of  elec- 
tion in  November,  1 882,  all  of  the  votes  cast  for  him  counted 
for  nothing,  and  that  the  subsequent  expiration  of  such  term 
did  not  render  him  eligible  to  the  office  of  treasurer,  the 
term  of  which  did  not  commence  until  August,  1883.  And 
further,  that  having,  with  his  knowledge  and  consent,  re- 
ceived the  votes  for  the  office  of  justice  of  the  peace  in  April, 
1882,  and  having  received  a  majority  of  the  votes,  he  was 
elected,  and  thus  rendered  ineligible  for  four  years  to  hold  the 
office  of  county  treasurer,  although  he  declined  the  commis- 
sion, and  refused  to  file  a  bond,  take  the  oath,  or  accept  the 
office  of  justice  of  the  peace. 

These  conflicting  positions  are  maintained  with  much  learn- 
ing and  ability  by  the  counsel  for  the  respective  parties. 

After  a  careful  and  full  examination,  we  have  reached  the 
conclusion  that  the  position  of  appellant  is  the  correct  one 
in  this  case,  and  that  the  court  below  erred  in  its  conclusions 
of  law,  so  far  as  they  relate  to  the  ineligibility  of  appellant. 

"Legally  qualified ^^  is  the  meaning  that  should  be  given 
to  the  word  eligible,  as  used  in  the  section  of  the  Constitu- 
tion under  consideration. 

"Office"  has  been  defined  to  mean  public  employment,  and 
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its  legal  meaning  to  be^  an  employment  on  behalf  of  govern- 
ment in  any  station  of  public  trust ;  a  place  of  trusty  by  vir- 
tue of  which  a  person  becomes  charged  with  i!he  performance 
of  certain  public  duties.  5  Wait's  Actions  and  Defenses,  p. 
ly  et  ^e^.^and  authorities  cited.  With  this  definition  of  the 
words  "eligible'' and  "office,"  the  constitutional  provision 
may  be  read  as  follows:  No  person  elected  to  any  judicial 
office  shall,  during  the  term  for  which  he  shall  have  been 
elected,  be  legally  qualified  to  be  employed  on  behalf  of  gov- 
ernment in  any  station  of  public  trust,  other  than  a  judicial 
office.  In  other  words,  be  legally  qualified  as  an  officer,  to 
perform  the  duties  of  a  public  office,  other  than  judicial. 

This  interpretation  disposes  of  one  branch  of  the  case,  viz., 
the  alleged  ineligibility  of  appellant  on  account  of«  his  term 
as  justice,  which  expired  on  the  29th  day  of  November,  1882, 
more  than  eight  months  before  the  beginning  of  the  term  of 
office  as  county  treasurer,  for  which  he  received  a  majority  of 
the  votes  at  the  November  election,  in  1882. 

When  appellant  entered  upon  his  term  as  justice  of  the 
peace  on  the  29th  day  of  November,  1878,  he  became,  during 
the  continuance  of  that  term,  disqualified  to  hold  and  perform 
the  duties  of  any  public  office  except  a  judicial  one.  But 
while  he  could  not,  during  that  term,  hold  or  perform  the  duties 
of  a  public  office  other  than  judicial,  it  does  not  follow  that 
he  might  not,  during  that  term,  be  legally  voted  for  and  chosen 
to  an  office,  the  term  of  which  would  not  begin  until  after  the 
expiration  of  the  judicial  term  as  justice.  Suppose  that  the 
judicial  term  had  ended  on  the  8th  day  of  November^  1882, 
or  on  the  7th  day  of  November,  1882,  the  day  of  the  general 
election,  could  it  be  said  with  reason  that  appellant  might  not 
have  been  voted  for,  and  legally  chosen  to,  the  office  of  county 
treasurer  for  a  term  to  begin  in  August,  1883?  If  so,  then 
the  office  of  justice  of  the  peace  disqualified  him  for  holding 
and  performing  the  duties  of  that  office,  not  only  during  the 
terra  for  which  he  was  elected  a  justice  of  the  peace,  but  for 
almost  two  years  after  the  expiration  of  that  term.     Such 
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a  construction  would  make  the  Constitution  read  that  no 
person  elected  a  justice  of  the  peace  shall,  during  the  term  for 
which  he  shall  have  been  elected, be  eligible  to  be  voted  for,  for 
any  office  except  a  judicial  one.  Such  a  construction,  we  think, 
is  not  compatible  with  sound  reason  nor  a  proper  interpreta- 
tion of  the  Constitution. 

We  are  cited  by  appellee's  counsel  to  a  number  of  authori- 
ties, which,  they  contend,  support  their  interpretation  of  the 
constitutional  provision.  The  questions  for  decision  in  the 
case  at  bar  are  before  this  court  for  the  first  time,  and  hence, 
so  far  as  this  court  is  concerned,  we  are  upon  untrodden  ground. 
Isolated  expressions  are  found  in  some  of  the  earlier  cases, 
but  they  will  be  found  to  be  purely  dicta,  so  far  as  they  in  any 
way  bear  upon  the  questions  in  this  case.  They  were  not  nec- 
essary to  the  decision  of  the  questions  before  the  court,  and 
were  evidently  made  without  any  thought  of  deciding  or  in- 
timating a  decision  of  the  questions  here  involved.  We 
notice  those  cited : 

Waldo  V.  WaUa^-e,  12  Ind.  569.  Wallace  was  the  mayor 
of  the  city  of  Indianapolis.  During  the  continuance  of  his 
term  of  office  as  such,  he  resigned,  became  a  candidate,  and 
received  the  highest  number  of  votes,  for  the  office  of  sheriff 
for  Marion  county.  The  question  for  decision,  and  the  only 
one  decided,  was,  could  he,  during  such  term,  hold  and 
discharge  the  duties  of  the  office  of  sheriff.  It  was  decided 
that  he  could  not.  Of  the  correctness  of  this  decision  we  have 
no  doubt,  but  this  is  not  the  question  before  us  in  the  case 
at  bar. 

OtUick  V.  NeWy  14  Ind.  93.  The  facts  in  this  case  are  the 
same,  substantially,  as  in  the  case  of  Waldo  v.  WaUaee,  supra. 
In  this  case,  it  was  decided  that  Gulick,  the  competitor  of 
Wallace  for  the  office  of  sheriff,  was  entitled  to  the  office  be- 
cause of  the  ineligibility  of  Wallace.  Hanna,  J.,  used  this 
language :  "  Wallace,  the  person  shown  by  the  record  to  have 
been  the  competitor  of  Gulick,  was  ineligible  to  the  office  of 
sheriff  at  the  date  of  the  election."     In  construing  this  Ian- 
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guage^  it  must  be  remembered  that  Wallace's  term  of  office  as 
mayor  had  not  expired,  and  would  not  expire  before  the  be- 
ginning of  the  sheriff's  term  to  which  he  claimed  to  have 
been  elected.  At  the  time  the  proceeding  was  instituted,  the 
term  for  which  he  had  been  elected  mayor  had  not  expired ; 
Wallace  had  abandoned  it  by  a  resignation,  and  was  assuming 
to  act  as  sheriff.  It  was  not  necessary  to  decide,  and  the 
language  used  shows  no  attempt  to  decide,  that  if  Wallace's 
term  as  mayor  had  expired  before  the  beginning  of  the  sher- 
iff's term,  he  might  not  have  been  chosen  to,  and  legally  per- 
formed the  duties  of,  the  latter  office.  Perkins,  J.,  in  the 
same  case,  speaking  of  the  ground  upon  which  the  lower  court 
based  its  rulings,  used  language  similar  to  that'above  quoted 
from  Hanna,  J.  Without  disapproving  or  giving  sanction 
to  the  position  of  the  lower  court,  the  judge,  subsequently 
speaks  of  the  ineligibility  of  Wallace  at  the  time  he  was 
voted  for,  for  the  office  of  sheriff,  and  in  another  portion  of 
the  opinion,  of  his  disability  to  hold  the  office  of  sheriff.  The 
question,  and  the  only  question,  before  the  court  for  decision, 
was  the  right  of  the  minority  candidate  to  the  office,  Wallace 
being  ineligible  to  hold  it.  From  the  language  used  by  the 
learned  judge  in  deciding  that  question,  we  can  not  tell  what 
his  opinton  was  upon  the  question  of  ineligibility  under  the 
Constitution ;  whether  it  applies  to  the  right  to  be  voted  for^ 
or  to  the  right  to  hold  and  discharge  the  duties  of  the  office* 
Howard  v.  ShoeTnaker,  36  Ind.  111. 

In  May,  1869,  one  Sparks  was 'elected  mayor  of  Jefferson^ 
ville  for  the  term  of  two  years.  On  the  11th  day  of  Jan- 
uary, 1871,  before  the  expiration  of  the  two  years,  he  was 
elected  by  the  Legislature  a  director  of  the  Southern  prison, 
and,  having  qualified,  entered  upon  the  discharge  of  the  duties 
of  that  office.  In  May,  1871,  he  was  re-elected  mayor,  and 
took  upon  himself  the  discharge  of  the  duties  of  that  office* 
The  eligibility  of  Sparks  for  the  office  of  prison  director  was 
one  of  the  questions  before  the  court.  It  was  decided  that 
he  was  not  eligible.     This  was  manifestly  correct  under 
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former  decisions^  as  the  time  for  which  he  had  been  elected 
mayor  had  not  expired  at  the  time  he  entered  upon  the  dis- 
charge of  the  duties  of  director.  Downey,  C.  J.,  in  delivering 
the  opinion,  said  that  Sparks  was  ineligible  to  the  office  of  di- 
rector of  the  prison  during  the  term  for  which  he  was 
elected  mayor  in  1869,  and  consequently  ineligible  when  he 
was  elected  by  the  Legislature  in  January,  1871.  This  is  not 
authority  in  support  of  appellee's  position.  It  is  rather 
against  it.  The  ineligibility  at  the  time  of  the  election  by' 
the  Legislature,  seems  to  be  made  dependent  upon  the  ineligi- 
bility to  take  and  hold  the  office  of  director. 

It  will  be  seen  from  this  brief  review  of  the  cases  in  this 
court,  that  each  grew  out  of  an  attempt  to  take  and  hold  an- 
other office  during  the  term  of  a  judicial  office.  In  this  re- 
spect, they  differ  with  the  one  in  hearing.  The  decisions  made 
in  the  several  cases  are  authority  in  all  cases  of  similar  facts, 
but  are  not  applicable  to  a  case  like  this,  so  dissimilar  in  facts. 

We  are  also  referred  by  counsel  for  appellee  to  the  follow- 
ing cases : 

Searcy  v.  Grow,  15  Cal.  117.  Grow  was  returned  as 
elected  to  the  office  of  sheriff.  His  right  to  hold  that  office 
was  contested  on  the  ground  that  at  the  time  of  his  election 
he  was  postmaster.  He  had  resigned  that  office  at  the  time 
of  his  qualification  as  sheriff.  The  section  of  the  Constitu- 
tion upon  which  the  contest  was  based  is  as  follows :  '^  No 
person  holding  any  lucrative  office  imder  the  United  States 
or  any  other  power,  shall  be  eligible  to  any  civil  office  of 
profit  under  the  State,'*  etc.  The  court  decided  that  the  word 
'^  eligible,"  as  used  in  the  above  constitutional  provision,  is  an 
inhibition  upon  being  chosen,  and  that  Grow  could  not  hold 
the  office  of  sheriff,  although  he  had  resigned  the  Federal 
office. 

State,  ex  rd.,  v.  Clarke,  3  Nevada,  666.  This  case  arose 
under  a  constitutional  provision  similar  to  that  in  the 
Constitution  of  California,  above  set  out.  The  case  in  its 
fitcts  is  similar  to  the  case  in  16  Cal.,  supra.    The  decision 
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of  the  court  is  also  similar.  It  was  held  that^  while  the  pur- 
pose of  the  provision  in  the  Constitution  is  to  prevent  the 
holding  of  a  State  and  Federal  office  at  the  same  time^  in 
order  to  carry  out  the  intent  of  the  convention  that  formed 
the  Constitution,  the  word  "eligible'^  should  be  given  a  more 
extended  signification  than  is  generally  given  to  it,  and  should 
be  held  to  mean  incapable  of  being  chosen,  and  incapable  of 
holding.  The  judge,  in  delivering  the  opinion,  uses  sub- 
'  stantially  the  following  language :  The  etymology  of  the 
word,  and  the  meaning  generally  given  to  it  by  the  best  Eng- 
lish authors,  would  hardly  justify  this  interpretation;  but 
the  word,  as  usgi  in  various  constitutions,  seems  to  justify 
this  broader  and  more  comprehensive  interpretation.  These 
cases  are  in  point  in  support  of  appellee's  position,  that  the 
word  "  eligible  '^  has  reference  to  the  capability  of  being  chosen. 
But  we  are  not  satisfied  with  the  conclusions  reached  in  these 
cases,  nor  with  the  reasoning  by  which  they  were  reached.  We 
think  that  the  view  we  have  adopted  is  supported  by  better 
authority,  and  the  better  reason.  It  has  been  decided  by  the 
Supreme  Court  of  Wisconsin  that  a  person,  not  an  elector  of 
the  State,  is  ineligible  to  hold  a  public  office  therein,  although 
the  Constitution  and  statutes  of  the  States  do  not  expressly 
so  ordain,  and  that,  in  the  absence  of  a  constitutional  or  statu- 
tory provision  on  the  subject,  such  ineligibility  goes  only  to 
the  holding  of  the  office,  and  hence,  that  if  an  alien,  who  is 
not  an  elector,  receives  a  plurality  of  votes  for  an  office,  he 
may  lawfully  hold  and  exercise  the  same,  if  by  naturalization 
his  disability  is  removed  before  the  commencement  of  the  term 
of  office  to  which  he  has  been  elected.  State,  ex  rel,,  v.  Smithy 
14  Wis.  497 ;  State,  ex  rel,,  v.  Murray,  28  Wis.  96  (36  Am.  R. 
638) ;  State  v.  Trumpf^  50  Wis.  1 03.  In  the  case  last  cited,  it  ap- 
pears that  one  Geilfuss  received  a  majority  vote  for  treasurer 
of  the  city  of  Milwaukee.  At  the  time  he  was  voted  for,  he 
was  an  alien,  and  hence,  under  the  decision  in  14  Wis.,  eupra, 
was  ineligible  to  the  office.  Before  the  beginning  of  the  term 
of  office  to  which  he  was  chosen,  he  was  duly  admitted  to 
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citizenship  of  the  United  States,  and  at  the  proper  time  filed 
his  bond^took  the  required  oath  and  demanded  the  office. 
The  court  held  that  he  was  entitled  to  it,  the  ineligibility 
having  been  removed  by  naturalization  before  the  beginning 
*of  the  term.  See  also  Privett  v.  Bickford,  26  Kan.  52  (40 
Am.  R.  301). 

In  diflFerent  provisions  of  the  Federal  and  State  Constitu- 
tions, we  find  various  inhibitions  and  various  uses  of  the  word 
"  eligible/'  In  some  instances,  it  is  apparent  that  they  relate  to 
the  holding  of  office ;  in  others,  it  is  just  as  apparent  that  they 
relate  to  the  right  and  capacity  to  be  chosen  to  an  office.  Thus, 
in  sectjon  2,  of  article  1,  of  the  Constitution  of  the  United 
States,  it  is  provided  that  no  person  shall  be  a  Representative 
who  shall  not  have  attained  to  the  age  of  twenty-five  years, 
and  been  seven  years  a  citizen  of  the  United  States,  and  who 
shall  not,  wfien  elected,  be  an  inhabitant  of  that  State  in  which 
he  shall  be  chosen. 

It  is  very  plain  that,  under  this  provision,  the  person  elected 
must  be  an  inhabitant  of  the  State  when  elected.  On  the 
other  hand,  persons  have  been  admitted  as  members  of  the 
House,  who  were  of  proper  age  at  the  beginning  of  the  term 
for  which  they  were  elected,  although  they  were  not  of  such 
age  when  elected.  So,  too,  section  3,  of  the  Fourteenth  Amend- 
ment to  the  Federal  Constitution,  provides  that  no  person 
shall  be  a  Senator  or  Representative  in  Congress  who,  hav- 
ing previously  taken  an  oath  as  a  member  of  Congress,  etc., 
to  support  the  Constitution  of  the  United  States,  shall  have 
engaged  in  insurrection  or  rebellion,  etc.,  against  the  same. 
But  Congress  may,  by  a  two-thirds  vote,  remove  such  disability. 
Under  this  provision,  as  stated  by  Judge  McCrary,  it  has 
been  the  constant  practice  of  the  Congress  of  the  United 
States  since  the  Rebellion,  to  admit  persons  to  seats  in  that 
body  who  were  ineligible  at  the  date  of  the  election,  but  whose 
disabilities  had  been  subsequently  removed.  McCrary  Elec- 
tions, section  258. 

It  may  be  that  these  rulings  of  Congress  have  not  the 
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same  weight  as  judicial  determinations^  bnt  they  are  entitled 
to  very  great  respect.  Section  7,  art.  4,  of  the  Constitution  of 
this  State^  fixes  the  qualifications  of  members  of  the  General 
Assembly.  These  qualifications  are  all^  in  plain  langu^e^  made 
to  relate  to  the  election.  We  call  attention  to  these  sections 
because  they  show,  as  we  think,  that  when  the  intention  was 
to  fix  qualifications  and  limitations  to  the  election)  it  has  been 
plainly  stated,  and  that  when  such  expressions  as  ^^  eligible  to 
office ''  are  used,  they  relate  to  the  holding  of  oiBce. 

Section  2,  art.  6,  of  the  State  Constitution,  provides  that  no 
person  shall  be  eligible  to  the  office  of  clerk  more  than  eight 
years  in  any  period  of  twelve.  Here  the  phrase  "  eligible 
to  office ''  has  reference  to  the  qualification  to  hold  the  office, 
and  not  to  the  election ;  hence  it  has  been  held  that  while  a 
person  might  properly  be  elected,  he  could  not  hold  beyond 
the  eight  years.  Oaraon  v.  MoPhetridgey  16  lnd,S27.  And,  so, 
"  eligible  to  any  office,"  as  used  in  the  section  of  the  Consti- 
tution under  consideration  in  this  cause,  has  reference  to  the 
qualification  to  hold  office,  and  not  to  the  choosing  or  election 
to  such  office. 

We  conclude  therefore,  that  the  term  for  which  appellant 
was  elected  a  justice  of  the  peace  in  1878,  having  expired  on 
the  29th  day  of  November,  1882,  he  was  and  is  qualified  to 
hold  the  office  of  county  treasurer,  the  term  of  which  com* 
menced  on  the  15th  day  of  August,  1883,  and  that,  having  re- 
ceived a  majority  of  the  votes  for  such  office  at  the  general 
election  in  1882,  he  is  entitled  to  the  office. 

It  is  insisted,  however,  and  the  court  below  so  decided,  that 
appellant  is  disqualified  for  the  office  of  county  treasurer  be- 
cause, at  the  spring  election  in  his  township  in  1882,  he  was 
voted  for,  and  received  a  majority  of  the  votes  for  the  office 
of,  justice  of  the  peace,  the  term  to  begin  on  the  29th  day  of 
November,  1882,  although  he  did  not  accept  the  commission, 
file  a  bond,  take  the  oath,  or  in  any  way  accept  such  office, 
but  declined  it.  We  can  not  adopt  this  view,  because  we  do 
not  think  it  in  harmony  with  a  proper  interpretation  of  the 
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provision  of  the  constitution^  or  with  the  intent  of  the  framers 
of  that  instrument  and  the  people  in  its  adoption^  and  because 
it  leads  to  a  ^^redudio  ad  ab&urdum"  In  the  construction  of 
statutes  and  constitutions^  the  prime  object  is  to  ascertain  and 
carry  out  the  purpose  and  intent  of  the  authors.  To  do  this^ 
the  words  used  in  the  instrument  should  be  first  considered  in 
their  literal  and  ordinary  signification.  But^  if  by  giving 
them  such  a  signification  the  meaning  of  the  whole  instrument 
is  rendered  doubtful,  or  is  made  to  lead  to  possible  injustice 
and  contradictions,  or  absurd  results^  the  intent  as  collected 
from  the  whole  instrument  must  prevail  over  the  literal  im- 
port of  terms,  and  control  the  strict  letter  of  the  law  or  con- 
stitution. State,  ex  rd.,  v.  Mayor,  eto.,  28  Ind.  248 ;  Baker  v. 
Kirk,  33  Ind.  517;  McDo7ielY.  State,  pod,  p.  320;  Smith 
Stat.,  section  488 ;  People,  ex  rel.,  v.  Potter,  47  N.  Y.  375,  and 
authorities  cited.  As  we  have  seen,  the  provision  of  the  con- 
stitution under  consideration  provides  that  ^^  No  person  elected 
to  any  judicial  office  shall,  during  the  term  for  which  he 
shall  have  been  elected,  be  eligible  to  any  office,'^  etc. 

The  language  of  the  section  is  not,  that  a  party  shall  be  in- 
eligible during  the  time  for  which  he  shall  have  been  elected, 
but  during  the  term  for  which  he  shall  have  been  so  elected. 
This,  we  think,  implies  that  there  shall  be  a  term  by  which 
the  ineligibility  shall  be  measured,  and  that  the  term  in  con- 
templation begins,  and  can  only  begin,  with  the  acceptance 
of  the  office  by  proper  qualification.  It  is  contended,  on  one 
side,  that  the  purpose  of  the  convention  in  the  adoption  of  this 
provision  was  to  insure  a  stable  judiciary ;  that  by  thus  ren- 
dering the  judges  ineligible,  the  result  is  to  keep  them  in  their 
places  during  the  term  for  which  they  may  have  been  elected. 
On  the  other  side,  it  is  insisted  that  the  purpose  was  to  keep 
the  judges  of  the  courts  free  from  political  alliances,  and  pre- 
vent them  using  their  positions  as  a  means  of  acquiring  other 
offices.  Judging  from  the  debates,  we  might  conclude  that  the 
convention  had  both  objects  in  view.  However  that  may  be, 
Vol.  90.— 20 
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the  section^  without  doubt^  was  meant  to  apply  to  judges  in 
office,  and  not  to  persons  who  may  be  chosen  simply,  but 
never  qualify  or  enter  upon  the  discharge  of  official  duties. 
In  order,  then,  to  carry  out  the  purpose  and  full  intent  of  the 
section,  the  word  ^' elected,^'  as  used  therein,  can  not  be  taken 
in  the  narrow  sense  contended  for  by  appellee,  but  must  be 
construed  to  include,  not  only  being  chosen  to,  but  an  accept- 
ance of,  the  office. 

Let  us  suppose  that  A.  and  B.  are  rival  aspirants  for  an 
office  not  judicial.  In  order  to  render  B.  ineligible  to  that 
office,  and  thus  dispose  of  him  as  such  rival,  A.  procures  the 
voters  of  B.'s  township  to  vote  for  him  for  the  office  of  justice 
of  the  peace.  Having  received  a  majority  of  the  votes,  A. 
contends  that  B.  is  elected  to  that  office,  and^  without  ac- 
cepting or  qualifying,  is  rendered  ineligible  to  the  other  for 
the  period  of  four  years.  Such  a  contention  on  the  part  of 
A.  would  strike  the  common  understanding  as  entirely  un- 
tenable and  unreasonable.  Nor  could  it  make  anr  diffi^renco 
whether  such  election  might  be  with  the  knowledge  and  con- 
sent of  B.  or  without  his  knowledge. 

An  office  is  not  obtained  nor  held  by  contract.  McCi'ary 
on  Elections,  216 ;  Pomeroy  Const.  Law,  sec.  647.  It  can 
not  be  said,  with  reason,  that  such  consent  to  be  voted  for  is, 
in  any  sense,  an  acceptance  of  the  office.  Until  the  consent- 
ing party  is  known  to  have  received  a  majority  vote,  there  is 
nothing  for  him  to  accept.  If  being  voted  for  and  re- 
ceiving a  majority  of  the  votes  is  an  election,  in  the  sense  in 
which  the  word  "elected"  is  used  in  this  section  of  the  Con- 
stitution, it  can  make  no  difference  whether  such  votes  are 
cast  with  or  without  the  knowledge  and  consent  of  the  party 
voted  for.  To  say  that  if  the  votes  are  cast  with  the  knowl- 
edge and  consent  of  the  party  voted  for,  he  is  thereby  elected^ 
and  if,  without  such  knowledge,  he  is  not  elected,  is  to  depart 
from  the  literal  signification  of  the  word  "elected,"  as  con- 
tended for  by  appellee.  To  adopt  this  view,  it  would  become 
necessary  to  construe  the  word  "elected,"  and  make  the  Con- 
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stitntiou  read :  No  person  elected,  with  his  knowledge  and 
consent,  to  a  judicial  office  ishall  be  eligible,  etc.  And  further, 
it  would  impose  upon  the  courts,  in  every  case  of  contest  like 
this,  under  this  section,  the  unreasonable  and  difficult  duty  of 
deciding  whether  or  not  the-  party  thus  elected  was  voted  for, 
with  his  knowledge  and  consent.  Other  questions  are  argued 
by  counsel,  but  it  will  not  be  necessary  for  us  to  consider  them. 

Without  further  extending  this  opinion,  we  hold  that  ap- 
pellant was  eligible  to  the  office  of  county  treasurer  to  which 
he  was  chosen,  is  entitled  to  it,  and  that  the  court  below  erred 
in  its  conclusions  of  law.  The  judgment  of  the  trial  court  is 
therefore  in  all  things  reversed,  at  the  costs  of  appellee,  and 
the  cause  remanded,  with  instructions  to  that  court  to  make 
its  conclusions  of  law,  and  render  judgment  in  accordance  with 
this  opinion. 

Hammond,  J.,  was  absent  during  the  consideration  of  this 

cause. 

Dissenting  Opinion. 

Elliott,  J. — In  my  judgment  our  own  cases  have  given  a 
construction  to  section  16,  of  article  7,  of  our  Constitution,  and 
their  interpretation  is,  as  I  think,  correct  in  principle  and 
sustained  by  authority. 

There  are  points  decided  in  Waldo  v.  TFaKoce,  12  Ind.  569, 
and  GiUick  v.  New,  14  Ind.  93,  to  which  I  yield  assent  only 
upon  the  rule  of  dare  decisis.  These  cases,  however,  have  not 
only  been  again  and  again  approved,  but  the  prevailing  opinion 
in  the  present  case  also  recognizes  them  as  correct  expressions 
of  the  law,  and  as  this  is  done  they  ought,  I  deferentially  sub- 
mit, be  taken  in  their  full  force  and  not  stripped  of  their  only 
support.  The  central  position  in  these  cases  is  that  the  term 
"  eligible  ^^  refers  to  the  time  of  the  election ;  this  proposition  is 
assumed,  and  upon  it  the  cases  are  built.  It  is  logically  in- 
conceivable that  electors  should  be  required  to  take  notice  of 
ineligibility  at  any  other  time,  than  that  at  which  they  cast 
their  votes.  It  is  impossible  to  make  anything  else  of  these 
decisions  than  a  bundle  of  inconsistencies  upon  any  other 


308  SUPREME  COURT  OF  INDIANA, 

Smith  V.  Moore. 

basis ;  without  it  the  reasoning  is  foandationless.  The  whole 
theory  of  the  decisions,  the  entire  framework  of  the  opinions, 
and  the  language  of  the  writers,  refer  to  the  time  the  electors 
cast  their  ballots.  It  id  then  that  the  candidate  must  be 
eligible ;  it  is  then  that  he  must  have  capacity  to  receive  the 
suffrage  of  the  voters.  Subsequent  cases  unhesitatingly  give 
this  effect  to  these  decisions.  In  Garson  v.  McPhetridgey  15 
Ind.  327,  it  was  said :  "The  terra  eligible,  as  used  in  our  Con- 
stitution, relates  to  capacity  of  holding,  as  well  as  the  capacity 
of  being  elected.'^  Can  anything  be  clearer  than  that  this 
means  that  the  person  voted  for  must  be  eligible  when  elected 
as  well  as  eligible  to  hold  after  he  is  chosen  ?  In  Juries  v. 
Bowe,  63  Ind.  592,  the  court  thus  expressed  its  view :  "  The 
term  eligible  means,  not  only  eligible  to  be  elected  to  the  office, 
but  also  eligible  to  hold  it  after  the  election.'^  The  decision  in 
Howard  v.  Shoemaker,  35  Ind.  Ill,  turns  upon  the  meaning 
of  the  constitutional  provisions  under  discussion,  and  it  was 
held  that  eligible  means  eligible  at  the  time  of  the  election. 
The  language  in  which  the  controlling  and  pivotal  proposi- 
tion of  the  case  is  stated  is  this :  "  The  mayor  of  a  city  is  a 
judicial  officer  within  the  meaning  and  intent  of  sec.  16,  art. 
7,  of  the  constitution  of  the  State,  and  that,  therefore.  Sparks 
was  ineligible  to  the  office  of  director  of  the  prison  during  the 
term  for  which  he  was  elected  mayor  in  1869,  and  consequently 
iueligible  when  he  was  elected  by  the  Legislature  in  January, 
1 871.''  In  Reynolds  v.  State,  ex  rel,,  61  Ind.  392,  the  court  held 
that  an  information  filed  in  proceedings  in  the  nature  of  a  quo 
warranto  by  one  claiming  an  office,  was  bad,  because,  to  borrow 
the  language  of  the  opinion,  "  it  did  not  contain  any  averment, 
either  that  the  relator  was  eligible,  or  of  the  facts  which  would 
have  shown  that  he  was  eligible,  at  the  date  of  said  election.'^  In 
the  recent  case  of  State,  ex  reL,  v.  Bieler,  87  Ind.  320,  the 
case  cited  is  expressly  approved.  Bouvier,  Abbott  and  Law-r 
son  adopt  the  definition  of  the  word  given  by  our  cases,  and 
say  that  it  means  capacity  to  be  elected  as  well  as  to  hold.  In 
the  case  of  Searcy  v.  Grow,  15  Cal.  721,  it  is  said:  "We  un- 
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derstand  the  word  eligible  to  mean  capable  of  being  chosen — 
the  subject  of  selection  or  choice.^'  A  forcible  illustration  is 
given  in  the  opinion  in  that  case,  which  I  borrow :  "  Suppose 
a  man,  when  elected,  under  sentence  and  conviction  for  crime — 
if  such  a  case  can  be  supposed — would  a  pardon  before  quali- 
fication give  him  a  right  to  hold  the  office  V^  In  the  case  of 
State  V.  Clarke,  3  Nevada,  566,  the  decision  is  that  a  person 
ineligible  at  the  time  of  the  election  can  not  be  legally  elected 
although  before  the  time  comes  for  him  to  take  the  office  he 
becomes  eligible.  In  the  cases  of  Miller  v.  Boardy  etc,,  25  Cal. 
93,  and  People  v.  Sanderson,  30  Cal.  160,  and  Searcy  v.  Grow, 
supra,  the  same  point  is  decided.  The  case  of  the  Parker  v. 
Smith,  3  Minn.  240,. also  holds  thai  where  one  is  required  to 
be  eligible  to  hold  office,  the  eligibility  should  be  consummate 
at  the  time  of  his  election.  I  think  that  State,  ex  rel,,  v. 
Murray,  28  Wis.  96,  will,  when  carefully  studied,  be  found 
to  be  not  hostile  to  the  position  here  taken.  In  that  case,  it 
was  admitted  that  ^^The  term  ineligible'  means  as  well 
disqualification  to  hold  an  office,  as  disqualification  to  be 
elected  to  an  office ; ''  and  it  was  said  that  the  question  was 
not  affected  by  any  constitutional  or  statutory  provision.  The 
real  point  decided  was,  that  the  general  rule  does  not  apply  in 
cases  where  the  disqualification  is  one  which  the  person  may 
remove  by  his  own  act.  I  quote  from  the  opinion :  "  In  my 
judgment  it  is  not  that  a  person  who  is  not  an  elector  only 
because  of  some  disqualification  which  he  has  the  power  to 
remove  at  any  time,  is  thereby  rendered  ineligible  to  be  elected 
to  a  public  office  for  a  term  which  is  to  commence  at  a  future 
time."  It  is  obvious  that  the  decision  does  not  apply  here, 
because  we  have  a  constitutional  prohibition,  and  because  the 
disqualification  is  one  which  the  person  can  not  remove.  A 
constitutional  barrier  can  not  be  thrown  down.  What  is  said 
of  the  case  j  ust  cited  is  true  of  the  Kansas  case  built  upon  it.  In 
i^ate,  ex  rel,  v.  Smith,  14  Wis.  497,  Chief  Justice  DixoN,  speak- 
ing for  the  court,  said  that  there  were  two  questions  in  the 
case,  and  thus  stated  the  first :    ^^  1st.  Whether  the  defend- 
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ant^  being  an  alien  and  not  a  qualified  elector  at  the  time  of 
his  election,  was  eligible  to  the  office/^  and  assumes  in  the 
entire  argument  that  the  eligibility  refers  to  the  time  of  the 
election.  In  a  work  of  recognized  worth  it  is  said :  "  If  an 
election  is  made  of  a  person,  who  is  ineligible,  that  is^  inca- 
pable of  being  elected,  the  election  of  such  person  is  abso- 
lutely void."  Cush.  Pari.  Law,  section  175.  This  author  recog- 
nizes the  difference  between  disabilities  which  may  be  removed 
by  the  act  of  the  party,  and  those  which  the  person  can  not 
divest  himself  of,  and  says  that  the  latter  prevents  a  valid 
election.  He  also  says, "  where  the  following  terms  are  used, 
namely, — ^^ shall  be  incapable  of  being  elected;^ — 'shall  be 
eligible  to  a  seat;* — 'shall  be  eligible  as  a  candidajte  for;' — 
'shall  be  ineligible;'  the  disqualification  relates  to  the  time 
of  election."     Cush.  Pari.  Law,  sec.  78. 

It  is,  as  I  read  the  decisions,  a  mistake  to  suppose  that  the 
cases  of  OuLick  v.  NeWy  supra,  Waldo  v.  WaUace,  supra,  Oar'- 
son  V.  McPhetridgCy  supra,  and  Howard  v.  Shoemaker,  supra, 
do  not  give  meaning  and  effect  to  the  constitutional  provisions 
here  under  consideration.  The  vital  question  in  these  cases 
was  the  construction  of  that  provision.  It  was  the  impor- 
tant, the  controlling  question ;  without  a  decision  of  it  no 
conclusion  was  logically  possible.  Upon  it  the  cases  turned. 
The  whole  provision  was  the  subject  of  discussion.  The 
questions  in  those  cases  were  not  as  to  mere  individual  rights, 
nor  were  they  confined  to  mere  isolated  and  collateral  ques- 
tions of  individual  eligibility — not  these  by  any  means — ^but 
the  question  which  controlled  the  decisions  and  gave  them 
tone  and  character  was  as  to  the  force  and  meaning  of  this  pro- 
vision of  our  organic  law.  I  see  not  how  the  conclusion  can 
be  escaped,  that  the  question  as  to  the  meaning  of  this  pro- 
vision has  been  forever  set  at  rest  by  judicial  decisions. 

It  seems  to  me  that  the  question  has  not  only  been  de- 
cided, but  that  it  has  been  correctly  decided.  The  purpose 
of  the  framers  of  the  Constitution  was  to  prevent  one  chosen 
to  a  judicial  office  from  going  before  the  people  for  any  other 
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than  a  judicial  office.  This  was  the  view  of  this  court  in  the 
:first  case  which  came  before  it^  involving  a  discussion  of  the 
oonstitutional  provision.  It  was  said  in  that  case  of  the  per- 
son who  received  the  highest  number  of  votes  for  the  office 
of  sheriff:  "  Wallace,  having  voluntarily  accepted  a  position 
under  that  law,  was,  by  that  act,  and  by  force  of  the  con- 
stitutional prohibition,  placed  in  a  condition  that  his  mind 
was  left  free  to  dischp.rge  judicial  functions,  for  the  term  for 
which  he  accepted,  without  being  disturbed  by  seeking  pre- 
ferment, for  the  time  being,  in  either  of  the  other  depart- 
ments.'^ This  is  a  clear  expression  of  the  views  of  the 
court,  and  it  reflects  the  intention  of  the  framers  of  the  Con- 
stitution, for  they  meant  that  during  the  term  of  the  judicial 
office  no  disturbance  of  the  judge's  mind  should  be  caused 
by  political  aspirations  or  contests.  In  speaking  of  a  simi- 
lar provision  in  the  Constitution  of  California,  it  was  said  in 
People  V.  Sanderson,  30  Cal.  160,  that  "This  provision  of  the 
Constitution,  so  far  as  it  relates  to  the  judicial  department 
of  the  State,  is,  in  our  judgment,  eminently  wise.  One  of  its 
objects  seems  to  have  been  to  confine  judges  to  the  perform- 
ance of  judicial  duties;  and  another  to  secure  them  from  en- 
tangling alliances  with  matters  concerning  which  they  may  be 
called  upon  to  sit  in  judgment ;  and  another  still  to  save.them 
from  the  temptation^  to  use  their  vantage  ground  of  position 
and  influence  to  gain  for  themselves  positions  and  places 
from  which  judicial  propriety  should  of  itself  induce  them  to 
refrain."  The  purpose  of  the  Constitution  was  to  keep  ju- 
dicial officers,  during  the  time  they  are  serving  as  such,  from 
becoming  candidates  for  office,  and  the  mischief  intended  to 
be  prevented  is  that  of  a  judge,  holding  in  his  hands  personal 
interests  and  property  rights  with  power  to  favor  attorneys 
and  parties,  or  to  annoy  and  injure  them,  from  entering  a 
contest  where  such  power  might  give  him  undue  influence  or 
lead  to  unjust  favoritism  and  corrupt  results.  The  evil  against 
^hich  the  constitutional  provision  is  directed  is  the  entrance 
into  the  political  contest  by  one  who  is  at  the  time  a  judicial 
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officer.  The  prohibition  shuts  the  judicial  officer  from  the 
political  race.  If  he  be  such  an  officer^  he  can  not  be  a  con- 
testant. In  some  of  the  counties  of  the  State,  ministerial 
officers  are  elected  nearly  two  years  before  they  can  be  in- 
ducted into  office  (this  has  occurred  because  of  changes  in 
the  statutes  and  by  amendment  to  the  Constitution  changing 
the  time  of  elections),  and  if  the  construction  of  the  Consti- 
tution for  which  I  am  contending  be  not  correct,  then  a  judge 
may  be  a  candidate,  may  b^  elected  and  yet  serve  as  judge 
for  two  years,  or  until  the  time  the  ministerial  office  is  en- 
tered into,  and  surely  the  Constitution  never  meant  to  per- 
mit such  a  result.  But  take  the  ordinary  case,  officers  are 
elected  in  November ;  they  usually  become  contestants  weeks 
before,  sometimes  months,  and  not  unfrequently  years  before 
the  election,  and  if  a  judge  becomes  a  competitor  for  the  office, 
he  is  during  all  this  period  engaged  in  a  political  strife,  the  very 
thing  the  Constitution  intended  to  prevent.  The  only  way 
to  avoid  such  a  result  is  to  give  effect  to  the  plain  language 
of  the  Constitution  and  hold  that  a  judge  can  not  be  a  com- 
petitor in  a  strife  for  political  preferment,  but  that  while  he 
is  a  judge  he  must '^beware  of  an  entrance'^  into  a  political 
contest.  This  is  the  result  the  Constitution  was  intended  to  ac- 
complish, and  the  purpose  is 'a  wise  one,  for  judges  ought  not 
to  be  allowed  to  be  scramblers  for  political  places.  The 
judge  must  wait  until  his  term  of  office  expires  before  he  can 
enter  the  strife  for  political  office,  and  as  long  as  he  is  barred 
from  entering  into  a  contest,  he  is  not  eligible. 

In  this  case,  the  appellant  was  still  in  office  by  virtue  of  a 
prior  election  and  qualification,  and  was  also  an  officer  elect, 
having  been,  at  his  own  will,  chosen  his  own  successor.  I 
can  not  escape  the  conclusion  that  haviug  been  elected  at  his 
request,  whether  express  or  implied  is  not  material,  he  became 
ineligible  to  election  to  a  ministerial  office.  It  can  not  be 
doubted  that  when  it  is  said  of  one  that  he  is  elected  to  an 
office,  it  is  ordinarily  meant  that. he  has  been  chosen  or 
selected.     It  is  never  meant,  I  think  it  not  too  much  to  say, 
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that  he  has  been  chosen  and  has  also  been  inducted  into  office, 
or  has  qualified  by  giving  bond  and  taking  an  official  oath. 
All  will  agree,  I  dare  say,  that  as  to  the  public,  the  candidate 
who  has  been  legally  chosen  is  elected  when  so  declared  by 
the  proper  authorities.  As  to  the  public  then,  the  question  is 
without  difficulty,  for  the  candidate  declared  chosen  is  elected. 

A  citizen,  however,  has  individual  rights,  and  it  would  re- 
sult in  injury  and  lead  to  injustice  to  declare  that  whenever 
he  is  chosen  to  the  office  of  justice  of  the  peace,  or  any  other 
judicial  office,  he  can  seek  no  political  preferment,  even 
though  he  may  have  been  chosen  against  his  will.  A  con- 
struction of  the  Constitution  that  would  result  in  making  a 
man  a  judicial  officer  against  his  will  would  put  it  in  the 
power  of  those  desiring  to  obstruct  his  way  to  other  offices 
to  disfranchise  him,  and  this  the  Constitution  never  intended 
should  occur.-  We  can  not,  therefore,  I  agree,  hold  that  a 
man  selected  or  chosen  against  his  will  or  consent  is,  so  far  as 
concerns  his  own  rights,  elected  within  the  meaning  of  the 
Constitution,  however  it  may  be  as  to  the  public. 

I  agree,  too,  that  there  must  be  some  acceptance  on  his 
part.  Here  comes  the  point  of  divergence  upon  this  branch 
of  the  case.  The  majority  of  the  court  think  that  acceptance 
can  only  come  after  election  and  by  qualification,  and  I,  that 
it  may  come  before  as  well  as  after,  and  that  election  and 
qualification  are  essentially  distinct  and  difierent  things.  To 
my  mind  it  is  clear  that  consent  or  acceptance  may  be  given 
as  effectually  before  as  after  election ;  that  an  acceptance  is 
acceptance  whensoever  made. 

I  can  not  see  that  it  is  any  more  difficult  to  prove  accept* 
ance  before  an  election  than  it  is  to  prove  it  afterwards.  In 
any  event,  it  is  a  question  of  fact  to  be  determined,  like  all 
other  questions  of  iact,  upon  evidence.  If  it  leads  to  a  re- 
dtLctio  ad  absurdum  in  the  one  case,  to  hold  consent  essential, 
it  no  less  does  so  in  the  other.  It  seems  to  me  that  it  is 
much  more  unreasonable  to  permit  a  man  to  cast  aside  an  of- 
fice which  he  has  sought,  after  he   has  secured  the   votes 
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•of  the  electors,  by  his  own  eflTorts,  than  to  hold  that  when 
he  has  done  this  he  must  abide  the  consequences  of  his 
own  voluntary  act.  If  men  are  not  held  to  keep  what 
they  have  sought  and  obtained,  they  are  at  unrestrained  lib- 
erty to  lightly  toss  about  offices  conferred  upon  them  at  their 
own  solicitation. 

If  the  view  which  I  take  adds,  which  I  deny,  a  provision 
to  the  Constitution,  so,  I  say  with  deference,  does  that  of  the 
majority,  for  it  in  effect  adds  the  provision  '^and  qualified/^ 
If  for  this  reason  one  theory  is  erroneous,  so  also  is  the  other^ 
for  the  one  adds  the  element  of  qualification,  which  the  Con- 
stitution itself  makes  a  distinct  and  different  thing. 

We  add  nothing  to  the  Constitution  in  either  case.  If  my 
view  is  adopted,  then  we  say  the  provision  does  not  apply  to 
an  individual  who  has  not  assented  to  his  selection ;  if  the 
view  of  the  majority  is  adopted,  then  we  say  that  it  does  not 
apply  to  one  who  has  not  consented  and  evidenced  his  consent 
by  qualifying.  In  neither  case  is  there  addition  or  subtrac- 
tion ;  simply  and  only  a  denial  of  applicability  to  an  individual 
who  has  not  assented.  This  objection  lies  not  against  either 
theory,  but  if  in  this  I  am  in  error,  then,  surely,  I  am  not 
when  I  affirm  that  if  it  lies  against  one,  so  it  does  against 
both,  and  this  would  drive  us  to  stand  on  the  bare  words  of 
the  Constitution,  and  to  hold  it  applicable  whether  there  was 
or  was  not  assent  befol^  or  after  the  election. 

Acceptance  is  the  vital  element ;  without  it  the  candidate 
voted  for  and  chosen  is  not  within  the  purview  of  the  con- 
stitutional provision.  But  whether  this  acceptance  precedes 
or  follows  the  election  is  not  material.  Assent  on  the  part 
of  the  individual  brings  him  within  the  prohibition,  gives  it 
applicability  to  him.  This,  I  understand,  we  all  affirm,  but 
the  majority  think  that  the  only  evidence  of  binding  assent  is 
the  qualification,  for  it  is  said  that  "  the  term  in  contempla- 
tion begins  with  the  acceptance  of  the  office  by  proper  quali- 
fication.^'  I  heartily  agree  that  the  term  contemplated  is  that 
to  which  the  person  is  chosen  with  his  assent,  but  can  not 
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think  that  assent  implies  or  requires  qualification ;  I  believe 
that  election  precedes  qualification. 

Oar  statutes  make  a  clear  and  broad  distinction  between 
election  and  qualification.  Our  Constitution  does  so  in  no  un- 
•certain  terms.  It  declares  that  ^^  Every  person  elected  or  ap- 
pointed to  any  office  under  this  Constitution  shall,  before  enter- 
ing on  the  duties  thereof,  take  an  oath  or  affirmation  to  support 
the  Constitution  of  this  State  and  of  the  United  States,  and 
a).so  an  oath  of  office,''  Is  it  not  clear  from  this  that  election 
precedes  qualification,  that  before  a  man  can  qualify  he  must 
be  elected  ?  It  is  manifest  that  election  and  qualification  are 
as  distinct  as  things  pertaining  to  one  general  subject  can  pos- 
sibly be.  If,  then,  one  must  be  elected  before  he  can  qualify, 
can  it  be  logically  conceivable  that  in  order  to  make  it  appear 
that  he  was  elected  within  the  meaning  of  the  Constitution  it 
must  be  shown  that  he  qualified  ?  To  hold  this  is  to  reverse 
the  order  of  things  established  by  our  organic  law,  our  stat- 
utes, and  our  decisions. 

Our  Legislatures,  through  a  long  series  of  years,  have  used 
the  word  "  elected ''  in  a  uniform  sense,  and  have  never,  so  far  as 
I  can  find  after  a  somewhat  careful  search,  used  it  as  meaning 
selection  and  qualification.  Thus,  in  the  section  of  the  stat- 
ute prescribing  the  duties  of  the  board  of  canvassers,  it  is  de- 
clared that  "  Such  board  shall  declare  the  person  having  the 
highest  number  of  votes  given  for  any  office  to  be  filled  by  the 
voters  of  a  single  county  duly  elected  to  such  office.''  R.  S. 
1881,  sec.  4718.  In  another  section  it  is  written :  "  Where 
any  person  is  elected  to  an  office,"  not  commissioned  by  the 
Governor,  the  clerk  shall  issue  a  certificate  of  election.  But 
further  quotations  are  unnecessary,  for  all  statutory  provisions 
make  like  use  of  the  word. 

Sedulous  care  has  been  taken  by  the  framers  of  our  Consti- 
tution and  laws  to  confine  the  word  "elected"  to  its  popular 
and  legal  signification,  and  to  contradistinguish  the  term 
''elected"  from  the  term  "qualified."  Especially  is  this  ap- 
parent, where  the  purpose  has  been  to  prevent  a  vacancy  in 
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oi&ce.  In  all  such  cases  there  is  a  careful  conj  unction  of  the 
terms  "  elected  '^  and  "  qualified."  Courts  have  with  equal  care 
marked  this  distinction.  It  is  the  rule  that  if  one  is  elected 
to  office  and  dies  before  qualification^  there  is  a  holding  over^ 
but  if  he  dies  after  election  and  qualification,  there  is  no  hold- 
ing over,  but  a  vacancy.  People  v.  Lordy  9  Mich.  227 ;  Stale^ 
ex  rel,y  v.  Seay,  64  Mo.  89  (27  Am.  R.  206).  Many  cases  might  be 
cited  to  show  that  the  courts  never  use  the  word  "elected"  as  in- 
cluding "qualified."  Clarke  v.  Irwin^  5  Nev.  Ill;  StcAe^  ex  rel., 
V.  Tucker,  54  Ala.  205;  Magruder  y.8ioanny25  Md.  173.  It 
would  ruffle  the  current  of  judicial  opinion,  do  violence  to 
language,  and  throw  into  hopeless  confusion  our  constitu- 
tional and  statutory  law,  to  hold  that  one  can  not  be  deemed 
elected  until  he  has  qualified.  No  such  result  will  follow  by 
holding  that  as  to  the  public  the  candidate  chosen  is  elected,  and 
as  to  the  individual  chosen  that  if  he  assented,  before  or  after 
election,  he  is  within  the  Constitution  and  bound  by  its  terms. 
The  conclusion  for  which  I  contend  is  the  only  one  which 
will  effect  the  purpose  of  the  makers  of  the  Constitution.  They 
never  meant  that  one  chosen  to  a  judicial  office  should  wait 
until  the  time  for  the  induction  into  place  arrived  before  it 
could  be  said  that  he  was  elected.  They  never  meant  that 
one  chosen  might,  during  the  time  intervening  between  his 
selection  and  induction  or  qualification,  become  a  candidate 
for  a  ministerial  office.  They  never  meant  that  one  so  chosen 
should  in  this  interim  play  fast  and  loose ;  nor  did  they  mean 
that  one  so  chosen  might  have  it  in  his  own  power  to  make 
the  provision  apply  or  not  as  he  himself  willed.  If  qualifi- 
cation is  necessary  to  make  the  constitutional  provision  apply^ 
then  there  is  an  interim  in  all  cases  of  a  considerable  period 
of  time,  in  others  of  a  long  time — ^long,  at  all  events,  as  con- 
trasted with  the  term  of  office,  aft;er  the  result  of  the  election  is 
declared  before  the  candidate  is  elected.  In  some  of  the  cir- 
cuits, judges  were  elected  in  1 882,  but  their  terms  can  not  begin 
until  November,  1884.  In  such  a  case  can  the  judge  elect,  by 
delaying  to  qualify  until  October,  1884,  make  an  interim  of 
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twenty-three  months,  in  which  he  can  not  be  said  to  be  elected, 
although  at  his  own  solicitation  the  majority  cast  their  votes 
for  him  ?  If  we  say  that  the  meaning  of  elected  "  is  elected 
and  qualified,'^  we  have  this  remarkable  result ;  but  if  it  be  held 
that  assent  perfects  the  choice,  then  this  result  with  all  its  evil 
consequences  is  avoided,  for  there  is  then  no  interim.  Suppose 
— ^and  I  do  no  more  than  assume  what  in  the  main  is  a  real  case 
— assume,  I  say,  that  A.  was  elected  judge  in  November,  1882 ; 
that  the  term  does  not  begin  until  November,  1884;  suppose 
further  that  he  becomes  a  candidate  for  some  profitable  min- 
isterial office ;  that  for  this  he  is  defeated ;  that  then  he  &lls 
•back  upon  his  first  election  and  qualifies  for  anfl  claims  the 
judicial  office  held  in  abeyance.  If  he  be  not  elected  until 
qualified  there  is  no  way  to  prevent  this,  and  the  judge  elect 
is  at  liberty  to  take  or  reject  the  judicial  office,  and  to  use  the 
position  given  by  his  selection  for  selfish  purposes.  The  evil 
of  permitting  one  elected  to  a  judicial  office  to  hold  it  in  sus- 
pension is  even  greater  than  that  of  allowing  one  actually  in 
office  to  seek  political  preferment,  for  it  gives  him  a  position 
of  vantage  equally  as  great  because  it  enables  him  to  use  his 
place  as  an  officer  elect  to  unduly  influence  voters.  It  tends 
to  degrade  the  judicial  office,  for  it  sufiers  it  to  become  a  thing 
to  be  tossed  about  at  the  will  of  an  unworthy  man.  It  either' 
leaves  unfilled  the  office  which  the  voters  had  done  all  they 
could  to  fill,  or  else  leaves  one  there  whose  only  claim  is  that 
a  successor  has  not  been  elected  and  qualified.  These  are  re- 
sults to  be  deplored,  and  which  the  Constitution  intended  to 
prevent.  If  it  be  held  that  a  man  who  has  sought  the  office 
is  elected  when  the  voters  give  him  their  suffi-ages  this  is  pre- 
vented, and  no  wrong  is  done  the  public,  and  surely  none  to 
the  man  who  fireely  sought  or  accepted  what  was  put  before 
him.  If  he  be  held  to  keep  what  he  sought,  he  has  no  reason 
to  complain,  but  if  he  be  allowed  to  toss  it  about  at  will, 
the  voters  have  just  reason  for  complaint. 

I  concur  in  the  conclusion  reached  by  the  trial  court  upon 
this  question,  and  am  for  affirming  the  judgment. 
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Instruction. — Evidence, — Question  for  Jury, — Error. — Where,  on  the  trial 

of  a  civil  action,  the  plaintiff  introduces  evidence  tending  to  sustain  the 

lS    flu  material  allegations  of  his  complaint,  it  is  error  for  the  court  to  invade 

90  318  the  province  of  the  jury  and  instruct  th«m  to  return  a  verdict  for  the 

^^^-^  defendant. 

From  the  Hendricks  Circuit  Court. 

<7.  O,  Nave,  for  appellant. 
L,  M.  GampbeUy  for  appellee. 

HowK,  J. — The  appellant  sued  the  appellee  in  a  complaint 
of  one  paragraph,  wherein  he  alleged  in  substance  that  on  the 
15th  day  of  November,  1871,  he  was  a  minor,  aged  thirteen 
years,  and  then  unfortunately  and  accidentally  had  both  bones 
of  his  left  leg  broken,  just  above  the  ankle;  that  his  em- 
plover  called  on  the  appellee,  who  was  then  and  there  a  prac- 
ticing physician  and  surgeon,  and  another  physician  and  sur- 
geon who  had  since  died,  to  attend  to,  treat  and  adjust  the 
broken  bones  of  appellant's  leg ;  that  the  appellee,  as  such 
physician  and  surgeon,  then  and  there  undertook  the  treatment 
•and  care  of  the  appellant,  and  then  and  there  proceeded  andat- 
tempted  to  set  and  adjust  the  broken  bones  of  the  appellant's 
left  leg,  but  that  the  appellee  so  negligently,  unskilfully  and 
wrongfully  set  and  adjusted  the  broken  bones  of  appellant's 
leg  as  to  leave  the  same  in  a  dangerous  and  crooked  shape 
and  condition ;  that  when  the  appellee  was  informed  that  the 
broken  bones  were  not  properly  set  and  adjusted,  but  were  in 
a  crooked  condition,  he  refused  and  neglected  to  set  and  ad- 
just the  appellant's  broken  leg,  and  to  attend  on  him  in  a 
proper  and  skilful  manner,  and  thereby  the  appellant  was  con- 
fined to  his  bed  for  months  thereafter ;  that,  owing  to  the  care- 
less and  unskilful  acts  of  appellee  in  the  premises,  the  appel- 
lant's left  leg  had  been  and  then  was,  without  the  appellant's 
fault,  crooked  and  not  in  a  proper  and  healthy  condition. 
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whereby  appellant  had   sastaiDed  damages  in  the   sum  of 
$6,000.     Wherefore,  etc. 

The  cause  was  put  at  issue  and  submitted  to  a  jury  for 
trial,  and,  under  the  instructions  of  the, court,  a  verdict  was 
returned  for  the  appellee,  the  defendant  below.  Over  the 
appellant's  motion  for  a  new  trial  and  his  exception  saved, 
the  court  rendered  judgment  against  him  for  the  appellee's 
costs. 

Error  is  assigned  here  by  the  appellant  upon  the  overrul- 
ing of  his  motion  for  a  new  trial.  In  this  motion  the  first 
cause  assigned  for  such  new  trial  was  in  substance  as 
follows :  That  the  court  erred  in  giving  to  the  jury,  of  ita^ 
own  motion  (over  the  objection  of  the  plaintiff),  the  follow- 
ing instruction : 

"The  plaintiff  has  foiled  by  the  evidence  given  by  him  iw 
this  cause  to  make  out  a  case  against  the  defendant,  and 
therefore  the  jury  will  return  a  verdict  in  fiivor  of  the  de- 
fendant and  against  the  plaintiff,  without  retiring  from  the 
jury-box." 

There  are  cases  in  which  the  court  may  very  properly  instruct 
the  jury  to  return  a  verdict  for  the  one  party  or  the  other, 
without  usurping  or  invading  the  province  of  the  jury,  and 
simply  in  the  discharge  of  the  court's  own  duty.  Dodge  v. 
Gaylord,  53  Ind,  365 ;  Moss  v.  WUn^as  Printing  Oo,,  64  Ind. 
125;  Amerieanlna.  Go.  v.  BvMer^  70  Ind.  1.  It  is  insisted,, 
however,  by  the  appellant's  counsel,  that  in  this  case  the 
court  did  invade  the  province  of  the  jury,  and  by  its  instruction 
assumed  to  decide  the  questions  of  fact  which  the  parties  had. 
submitted  to  the  jury  for  decision.  In  such  a  case,  if  there 
is  evidence  introduced  which  tends  to  sustain  the  material 
allegations  of  the  complaint,  its  sufficiency  or  insufficiency  is 
a  question  for  the  decision  of  the  jury,  and  it  is  error  for  the 
court,  by  its  instructions,  to  control  or  direct  the  verdict. 
The  evidence  is  in  the  record,  and  it  is  of  such  a  character 
that  if  the  jury  had  returned  a  verdict  thereon  for  the  ap- 
pellant, this  court  could   not,  under  its  well  settled  rules, 
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have  disturbed  the  verdict  on,  the  weight  or  for  the  want  of 
evidence.  From  our  reading  of  the  evidence,  ^  it  appears 
in  the  record,  it  fairly  tends,  we  think,  to  sustain  the  mate- 
rial allegations  of  the  appellant's  complaint.  We  are  of  the 
opinion,  therefore,  that  the  case  is  one  in  which  the  appellant 
had  a  clear  and  undoubted  right  to  a  trial  by  jury  and  to  a 
verdict,  wholly  uninfluenced  by  any  opinion  of  the  court  in 
relation  to  the  evidence.  The  court  invaded  the  province  of 
the  jury  in  the  instruction  complained  of,  and  as  applied  to 
this  case  it  was  clearly  erroneous. 

For  this  error  of  law,  we  think,  the  motion  for  a  new  trial 
ought  to  have  been  sustained. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  sustain  the  motion  for  a  new 
trial  and  for  further  proceedings. 


No.  11,190. 

McDoNEL  V.  The  State. 

• 

PRACfnoE.— iVoc^ion  o/Artidea  Used  as  Evidence, — A  motion,  based  on  mat- 
ters not  within  judicial  knowledge,  for  the  production  of  certain  named 
articles  in  open  court  for  inspection,  should  be  supported  by  affidavit 
showing  the  facts  and  some  reason  for  invoking  the  action  of  the  court. 

JTmou.—0(mpeieney  o/.—Alitfu—SUUtUe  Coiutrued.— The  statute,  R.  S.  1881, 
section  1793,  which  makes  alienage  a  cause  of  challenge  of  a  juror, 
requires  only  that  he  be  a  citizen  of  this  State,  and  not  that  he  shall 
be  a  citizen  of  the  United  States. 

Wmnsas. — ImpeaehmerU  of. — Evidence. — Where  a  witness  testifies  in  his  ex- 
amination in  chief  that  the  reputation  of  a  party  is  good  with  respect  to 
some  quality  or  disposition,  it  is  competent  to  show  by  cross-examina- 
tion that  he  has  heard  reports  at  variance  with  the  reputation  he  has 
given  the  party.     Oliver  v.  PdUf  43  Ind.  132,  distinguished. 

Criminal  Law. — Evidence. — A  denial  by  one  accused  of  crime,  of  a  fact 
which  tends  to  show  guilt,  is  itself  a  criminating  circumstance,  and 
proper  evidence  against  him. 

Same. — In^aedion  af  Weapons  by  Juror. — It  is  entirely  proper,  as  part  of  the 
res  gestosy  to  allow  the  jury  to  inspect  a  weapon  by  which  an  offence  is  al- 
leged to  have  been  committed. 
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Practice. —  Witness, —  Misconduct  of  OaimseL —  Persistence  of  counsel  in 
putting  proper  questions  to  a  witness,  which  the  court  erroneously  re- 
fused to  allow,  is  not  subject  to  criticism  in  the  Supreme  Court. 

From  the  Criminal  Court  of  Allen  Countv. 

» 

8.  E,  Sindair,  H.  0.  Hannay  H.  Oolerick  and  W.  8.  Oppen- 
keim,  for  appellant. 

F.  T.  Hordy  Attorney  General,  C.  M.  Dawson,  Prosecuting 
Attorney,  and  W.  G.  Oolerick,  for  the  State. 

Hammond,  J. — Indictment  charging  the  appellant  with 
murder  in  the  first  degree.  A  trial  by  jury  resulted  in  con- 
viction, fixing  the  death  penalty  as  the  punishment.  Over  ap- 
pellant's motion  for  a  new  trial,  and  exception  to  the  ruling, 
judgment  was  pronounced  upon  the  verdict. 

The  record  properly  presents  many  questions  as  to  the  rul- 
ings of  the  trial  court,  but,  regarding  all  others  as  waived,  we 
will  consider  such  only  as  appellant's  counsel  have  discussed 
in  this  court : 

1.  The  indictment  was  returned  April  7th,  1883,  and  the 
trial  began  on  the  7th  of  the  following  month.  Three  days 
after  the  return  of  the  indictment  the  appellant  moved  the 
court  in  writing  for  an  order  to  require  the  prosecuting  at- 
torney to  produce  in  open  court,  for  the  inspection  and  exam- 
ination of  appellant's  counsel,  certain  named  articles,  alleged 
in  the  motion  to  be  in  the  possession  of  the  prosecuting  at- 
torney, and  to  have  been  introduced  in  evidence  by  the  State 
at  the  examination  before  the  justice  of  the  peace ;  and  ask- 
ing, upon  the  production  of  the  same,  that  they  should  be 
placed  in  the  custody  of  an  officer  of  the  court,  for  the  inspec- 
tion of  either  party  in  the  presence  of  such  officer.  The  mo- 
tion was  overruled.  The  ruling  was  correct.  No  affidavit 
accompanied  the  motion.  The  court  could  not  take  judicial 
notice  that  the  articles  referred  to  were  in  the  custody  of  the 
State's  attorney,  nor  that  they  had  been  introduced  in  evidence 
before  the  justice  at  the  preliminary  examination,  nor  that 
Vol.  90.— 21 
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their  production  for  the  inspection  of  appellant's  counsel  was 
necessary  or  material  for  his  defence.  Analogous  motions  in 
civil  cases  are  expressly  required  by  statute  to  be  supported 
by  aflBdavit.  Section  480,  R.  S.  1881.  Grood  practice  in  all 
cases  requires  that  where  a  motion  is  founded  upon  matters 
not  within  the  judicial  knowledge  of  the  court,  there  should 
be  an  affidavit  as  to  the  existence  of  the  facts  upon  which  it 
is  based,  showing  their  materiality  and  the  necessity  for  in- 
voking the  aid  of  the  court  with  reference  thereto. 

2.  In  empanelling  the  jury  to  try  the  case,  one  Henry 
Bushing  was  called  as  a  juror.  He  stated  under  oath,  as  to 
his  competency,  that  he  was  a  voter,  and  a  freeholder  and 
householder,  in  the  city  of  Fort  Wayne ;  that  he  had  not 
formed  or  expressed  any  opinion  as  to  the  guilt  or  innocence 
of  the  accused ;  that  he  wa^  born  in  Grermany ;  was  thirty- 
three  years  of  age ;  that  his  parents  lived  in  Germany ;  that 
he  had  resided  in  the  United  States  and  in  this  State  seven- 
teen years;  that  he  had,  at  the  clerk's  office,  in  the  court- 
house,, in  Fort  Wayne,  six  years  after  coming  to  this  country, 
taken  out  his  first,  but  had  never  taken  out  his  second,  nat- 
uralization papers ;  and  that  he  had  been  voting  for  ther  past 
ten  years.  The  appellant  objected  to  the  juror,  on  the  ground 
that  he  was  an  alien,  but  his  objection  was  overruled  by  the 
court,  and  to  this  ruling  he  excepted.  On  his  peremptory 
challenge.  Bushing  was  then  excused  from  the  jury,  and  an- 
other was  called  and  accepted  in  his  place.  The  peremptory 
challenge  which  excused  Bushing  was  the  thirteenth  and  last 
peremptory  challenge  exercised  by  the  appellant.  It  i^claimed 
that  the  challenge  for  cause  should  have  been  allowed,  and 
that  its  refusal  by  the  court  was  error,  for  which  appellant 
was  entitled  to  a  new  trial. 

Section  1793, R.  S.  1881,  provides  that  "The  following, and 
no  other,  shall  be  good  causes  for  challenge  to  any  person 
called  as  a  juror  in  any  criminal  trial ;      *         *         *         * 

"Ninth.  That  he  is  an  alien." 

The  evidence  of  Bushing  on  his  voire  dire  showed  that  al- 
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though  he  was  not  a  citizen  of  the  United  States,  he  was  a  cit- 
izen and  a  voter  of  the  State,  under  section  2  of  art.  2  (sec- 
tion 84,  R.  S.  1881)  of  our  State  Constitution.  One  may  be 
a  citizen  of  a  State  and  yet  not  a  citizen  of  the  United  States. 
Thomasson  v.  State,  15  Ind.  449 ;  Cory  v.  Garter ,  48  Ind. 
327  (17  Am.  R.  738) ;  MoCaHhy  v-  Froelke,  63  Ind.  507 ;  la 
Be  WeMUz,  16  Wis.  443. 

It  is  proper,  therefore,  to  consider  whether  the  ninth  cause 
for  challenge  of  a  person,  called  as  a  juror,  in  section  1793^ 
supra,  relates  to  one  who  is  not  a  citizen  of  the  United  Statesjp 
or  merely  to  one  who  is  not  a  citizen  of  this  State.  It  must 
be  conceded  that  the  word  "alien"  almost  uniformly  applies  to 
one  born  beyond  the  jurisdiction  of  the  United  States,  and 
not  naturalized  comformably  to  the  laws  of  the  United  States. 
It  is  not  improbable,  however,  that  this  general  use  of  the 
word  obtains  from  the  fact  that  in  most  of  the  States  of  the 
Union  persons  who  are  not  citizens  of  the  UniteS  States  arc 
not  admitted  to  State  citizenship.  In  this  State,  however,  a 
declaration  of  intention  to  become  citizens  of  the  United 
States,  with  the  requisite  residence  in  this  State,  not  only  con- 
fers«upon  male  persons  of  foreign  birth  the  elective  franchise, 
but  renders  them  eligible  to  any  office  in  the  State,  except 
Go vemor,Lieutenant Governor,  Senator  and  Representative  in 
the  Legislature.  Sections  103  and  133,  R.  S.  1881 ;  McCar- 
thy V.  Frodke,  mpra. 

Mr.  Proffatt,  in  his  treatise  on  trial  by  jury,  section  116, 
says:  "It  is  necessary  that  a  juror  should  be  a  citizen  of 
the  Stale,  a  qualified  elector,  and  that  he  has  not  forfeited 
any  of  his  political  rights  by  a  conviction  for  crime.  Alien- 
age, therefore,  is  good  ground  for  the  exclusion  of  a  person 
from  a  jury."  The  word  "alienage"  seems  to  be  used  by  the 
author  with  reference  to  one  who  is  not  a  citizen  of  the  State;. 
By  section  1386,  R.  S.  .1881,  the  jury  commissioners,  in  se- 
lecting jurors,  are  directed  to  take  their  names  from  those  on 
the  tax-duplicate,  who  are  legal  voters  and  citizens  of  the 
United  States;  "and  they  shall  not  select  the  name  of  anj 
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person  who  is  not  {^  voter  of  the  county,  or  who  is  not  either  a 
freeholder  or  householder"  of  the  county.  The  wording  of 
the  section  warrants  the  construction  that  the  part  relating  to 
citizens  of  the  United  States  is  simply  directory,  while  that 
respecting  legal  voters  and  householders  or  freeholders  is 
mandatory.  Section  13&3,  R.  S.  1881,  defining  the  qualifica- 
tions of  a  juror,  is  as  follows :  "  To  be  qualified  as  a  juror,  a 
person  must  be  a  resident  voter  of  the  county  and  a  free- 
holder or  householder."  It  will  be  seen  that  the  definition 
does  not  require  the  juror  to  be  a  citizen  of  the  United  States. 
We  are  of  the  opinion  that  the  ninth  cause .  for  challenge  in 
section  1793,  aupra,  has  reference  to  the  qualification  of  a 
juror  as  defined  in  section  1393,  supra,  or,  in  other  words, 
that  the  term  "alien,"  as  used  in  the  statute,  relates  to  one 
who  is  not  a  citizen,  nor  a  voter  of  the  State. 

This  construction  is  in  harmony  with  the  spirit  and  policy 
of  our  Constitution  and  laws  respecting  citizens  of  the  State 
of  foreign  birth,  who  may  not  be  citizens  of  the  United  States. 
For  it  would  seem  incompatible  with  the  spirit  of  our  laws 
to  exclude  one  from  the  jury-box  who  was  eligible  to  act  as 
jury  commissioner  in  selecting  jurors;  or  as  sheriff  in  em- 
panelling a  jury ;  or  as  judge  to  preside  at  the  trial.  The  con- 
struction we  give  the  statute  avoids  this  inconsistency,  and  we 
think  should  be  adopted.  We  must,  therefore,  hold  that  there 
was  no  error  in  refusing  the  appellant's  challenge  to  Bushing 
on  the  ground  of  alienage. 

3.  There  was  evidence  at  the  trial  tending  to  show  that  the 
motive  for  the  homicide  was  to  obtain  money  belonging  to  the 
deceased. 

Louise  Cavalier,  a  witness  for  appellant,  testified  that  at 
the  time  of  the  commission  of  the  crime  she  was  acquainted 
with  his  general  reputation  for  humanity  and  honesty  in  the 
neighborhood  where  he  resided,  and"  that  such  reputation  %vas 
good.  She  was  cross-examined  by  counsel  for  the  State,  and 
asked  a  series  of  questions  as  to  whether  she  had  heard  certain 
rumors,  specifically  named,  which,  had  she  admitted  hearing 
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them,  would  have  materially  weakened  the  force  of  her  evi- 
dence in  chief  as  to  appellant's  reputation.  To  each  of  the 
questions  thus  asked  her  on  cross-examination  the  .court  sus- 
tained the  appellant^s  objection ;  but  he  complained  and  ob- 
jected to  the  persistence  of  counsel  for  the  State  in  asking 
what  he  claims  were  improper  questions.  It  is  urged  that 
the  course  of  counsel  for  the  State  in  this  respect  preju- 
diced the  rights  of  the  accused  by  making  on  the  minds  of 
the  jury  the  impression  that  he  had  been  guilty  of  the  offences 
about  the  rumors  of  which  the  questions  were  asked.  Had 
the  questions,  numerous  as  they  were,  been  wholly  irrelevant, 
we  are  not  prepared  to  say  that  the  conduct  of  the  State's 
counsel  would  not  have  been  open  to  criticism ;  but  we  are 
clearly  of  the  opinion  that  the  questions  asked  the  witness  on 
cross-examination  were  proper,  and  that  the  court  erred  against 
the  State  in  sustaining  appellant's  objections  thereto.  The  ques- 
tions were  relevant,  not  to  prove  that  the  appellant  had  been 
guilty  of  the  offences  referred  to  in  the  questions,  but  to  elicit 
testimony  which  might  affect  the  credibility  of  the  witness's 
evidence  in  chief  as  to  the  appellant's  reputation  for  humanity 
and  honesty.  One's  reputation  consists  in  the  general  esti- 
mation in  which  he  is  held  by  his  neighbors.  This  is  to  be 
ascertained  from  what  they  generally  i^y  of  him.  When  a 
witness  testifies^  that  such  reputation  is  good  with  respect  to 
some  quality  or  disposition,  it  is  competent  to  show  by  his 
cross-examination  that  he  has  heard  reports  at  variance  with 
the  reputation  he  has  given  the  party ;  and  if  his  admissions 
of  hearing  such  adverse  rumors  go  to  the  extent  of  showing 
that  they  were  general  in  the  neighborhood  where  the  party 
resided,  the  effect  of  the  witness's  testimony  in  chief  would 
be  destroyed.  Wills  Cir.  Ev.  165-6.  Oliver  v.  Pate,  43  Ind. 
132,  cited  by  appellant's  counsel,  is  not  in  conflict  with  this 
view.  There  the  questions  asked  the  witnesses  on  cross-ex- 
amination were  as  to  what  they  had  heard  the  neighbors  say 
as  to  the  honesty  of  a  party  whose  reputation  for  truth  and 
veracity  they  had  testified  was  good.   The  questions  asked  on 
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cross-examination  in  that  case  were  properly  held  to  be  im- 
pertinent to  the  matter  testified  to  by  the  witnesses  in  their 
examination  in  ch|ef. 

4.  The  State  introduced  as  a  witness  one  Arthur  Dodge. 
He  testified  that  he  went  to  the  jail  where  appellant  was  con- 
fined, with  a  certain  gun  and  pawn  ticket,  and  asked  the  ap- 
pellant in  the  presence  of  one  Erastus  Shuman,  if  he  knew 
the  gun,  and  if  he  had  signed  the  ticket,  and  that  the  appel- 
lant denied  knowing  the  gun,  and  also  denied  signing  the 
ticket.  Witness  testified  that  he  then  asked  Shumail,  in  ap^ 
pellant's  presence, if  appellant  signed  that  ticket;  that  Shu* 
man  replied  that  he  did ;  and  that  appellant  then  said  that  he 
did  not  sign  it,  and  also  said  that  he  had  never  seen  the  gun 
or  the  ticket. 

The  gun  was  identified  by  other  witnesses  as  having  been 
the  property  of  the  deceased  at  the  time  of  the  homicide, 
which  occurred  on  March  23d,  1883.  Shuman  testified  that 
he  was  a  pawnbroker  in  Fort  Wayne ;  that  on  March  28th, 
1883,  which  was  before  the  discovery  of  the  crime,  the  ap- 
pellant brought  this  gun  to  the  witness's  place  of  business 
and  pawned  it  to  him  for  $10,  signing  two  pawn  tickets,  one 
of  which  the  witness  retained,  giving  the  oth^  to  the  appel- 
lant. Other  evidence  showed  that  the  pawn  ticket,  which 
Shuman  identified  as  the  one  he  gave  appellant,  was  found 
concealed  at  a  place  where  the  appellant  had  been  seen  to  go. 
The  conversation  at  the  jail  about  a  pawn  ticket  related  to 
the  one  given  by  Shuman  to  the  appellant.  It  is  earnestly 
insisted  that  the  conversation  testified  to  by  Dodge  was  im- 
properly admitted.  We  are  of  a  contrary  opinion.  If  the 
jury  believed  from  the  evidence  that  the  gun  belonged  to  the 
deceased,  and  that  it  was  pawned  J)y  the  appellant  as  Sher- 
man testified,  the  appellant's  denial  of  ever  having  seen  the 
gun,  or  of  having  signed  the  pawn  ticket,  was  a  circumstance 
proper  for  the  jury  to  consider,  with  other  circumstances,  in 
determining  his  guilt.  Where  one  charged  with  a  crime  de- 
nies, or  gives  a  false  account  of  a  circumstance  or  suspicious 
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feet,  tending  to  connect  him  with  the  offence,  such  denial  may 
be  regarded  as  a  criminal  circumstance  proper  to  go  to  the 
jury.  Whart.  Crim.  Ev.,  section  761.  There  was  no  error 
in  admitting  the  testimony  objected  to. 

5.  The  evidence  showed  quite  conclusively  that  the  mor- 
tal wound  was  inflicted  with  a  hatchet,  identified  by  the  evi- 
dence as  found  in  the  cabin  where  the  body  of  the  deceased 
was  discovered  several  days  after  his  death.  After  it  was 
thus  identified  at  the  trial,  one  of  the  counsel  for  the  State 
said :  "  We  desire  that  the  jury  inspect  this  hatchet,"  at  the 
same  time  placing  it  in  the  hands  of  one  of  the  jurors.  It 
was  immediately  taken  from  the  juror  by  order  of  the  court. 
The  conduct  of  counsel  for  the  State,  in  this  matter,  was  ob- 
jected to  by  appellant's  counsel.  Thereupon  the  court  said 
to  the  jury :  "I  do  not  think  that  these  articles  can  be  given 
to  the  jury.  The  fact  that  the  juror  had  placed  in  his  hand 
what  was  alleged  to  be  the  hatchet  with  which  the  fatal  blow 
was  given,  you,  Gentlemen  of  the  Jury,  will  not  consider  that 
in  evidence,  or  as  any  part  of  the  evidence,  and  you  are  not  to 
take  into  consideration  the  marks,  if  any,  that  you  saw  upon 
it,  nor  consider  that  as  evidence  when  you  retire  to  make  up 
your  verdict  in  this  case,  and  you  must  not  speak  of  it,  or  re- 
fer to  it  in  the  jury  room,  as  it  is  not  evidence." 

Had  the  conduct  of  counsel,  in  handing  the  hatchet  to  the 
juror,  been  as  flagrant  a.  breach  of  propriety  as  it  is  claimed 
to  have  been,  we  would  still,  in  view  of  the  court's  prompt 
-and  broad  admonition  to  the  jury,  think  such  conduct  was 
rendered  harmless  in  its  effect.  Jurors  are  presumed  to  be 
men  of  conscience  and  intelligence,  honestly  striving  to  do 
impartial  justice.  Where,  in  the  course  of  a  trial,  there  oc- 
curs an  irregularity,  such  as  that  under  consideration  is 
claimed  to  have  been,  but  is  promptly  and  fully  disapproved 
by  the  court  in  an  instruction  to  the  jury,  it  can  not  be  pre- 
sumed that  the  jury  will  disregard  the  court's  caution  and  al- 
low the  misconduct  to  bias  their  minds.  Our  opinion  is,  how- 
ever, that  the  State  had  a  right  to  have  the  hatchet  inspected 
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by  the  jary.  It  is  well  settled  that  all  instruments  by  which 
an  o£fence  is  alleged  to  have  been  committed  may  be  in- 
spected by  the  jury.  All  clothing  of  the  parties  concerned 
and  all  materials  in  any  way  forming  part  of  the  rea  gestcBy 
fix)m  which  inferences  of  guilt  or  innocence  may  be  drawn, 
are  proper  to  be  produced  at  the  trial  for  the  inspection  of 
the  jury.  Oom.  v.  Brovm,  121  Mass.  69 ;  People  v.  Oonzcdez, 
35  N.  Y.  49 ;  Gardiner  v.  PeopU,  6  Parker  C.  C.  155 ;  StaU 
V.  Mordecai,  68  N.  C.  207 ;  State  v.  Oraham,  74  N.  C.  646. 

There  was  no  error  respecting  the  inspection  of  the 
hatchet  by  the  jury^  of  which  the  appellant  can  complain. 

6.  The  appellant's  counsel  insist  that  the  seventeenth  in- 
struction given  by  the  court  on  its  own  motion  does  not 
state  the  law  correctly  upon  the  subject  of  malice.  The  in- 
struction is  as  follows : 

^47.  Malice,  within  the  meanii)g  of  the  law,  includes  not  only 
hatred  and  revenge,  but  every  other  unlawful  and  unjustifia- 
ble act.  Malice  is  not  confined  to  ill-will  towards  an  indi- 
vidual, but  it  is  intended  to  denote  an  action  flowing  from 
any  wicked  and  corrupt  motive ;  a  thing  done  with  a  wicked 
mind,  and  attended  with  such  circumstances  as  plainly  indi- 
cate a  heart  regardless  of  social  duty  and  fully  bent  on 
mischief 

The  fiiult  of  the  above  charge,  if  any,  was  rather  in  fiivor 
of  the  appellant.  Its  definition  of  malice  seems  to  exclude 
its  existence  unless  there  be  hatred  and  revenge  connected 
with  the  doing  of  every  unlawful  and  unjustifiable  act.  It 
is  not  open  to  the  objection  urged  by  appellant's  counsel, 
that  it  informed  the  jury  that  the  doing  of  any  unlawfiil  or 
unjustifiable  act  would,  of  itself,  denote  malice.  The  in- 
structions, taken  altogether,  were  quite  as  &vorable  to  the 
appellant  as  he  could  have  expected. 

7.  Finally,  it  is  urged  that  the  verdict  of  the  jury  is  not 
sustained  by  the  evidence.  We  have  examined  the  evidence 
carefully.  It  is  circumstantial,  but  the  circumstances  are  so- 
clearly  proved,  and  point  so  conclusively  to  the  guilt  of  the 
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appellant,  that  there  appears  to  be  no  ground  for  reasonable 
doubt.  We  think  that  the  jury,  in  finding  the  appellant 
guilty,  as  charged  in  the  indictment,  reached  a  correct  con- 
clusion. 

We  have  thus,  deeply  impressed  with  the  importance  and 
magnitude  of  the  case,  involving,  as  it  does,  the  life  of  a  human 
being,  given  each  question  presented  our  best  consideration. 
Our  acknowledgments  are  due  to  counsel,  both  for  the  appel- 
lant and  for  the  State,  for  their  able  briefe  and  oral  arguments, 
which  have  been  of  great  assistance  in  our  labor. 

The  record  does  not  disclose  any  error  prejudicial  to  the 
legal  rights  of  the  appellant. 

Judgment  affirmed. 


No.  10,376. 

The  Louisville,  New  Albany  and  Chioaqo  Railway 

cjompany  v.  boitntbee. 

PBAcmciL — Imte  aawi  TriaL —  Withdrawal  of  Appearance  and  Anmoer, — MoHom 
to  Set  Amde  D^avlL — Error, — ^There  is  no  error  in  overruling  a  motion  to 
set  aside  a  default,  when  the  record  shows  there  was  no  default,  but  that 
after  issue  joined  and  trial  had,  and  before  the  announcement  of  the 
finding,  the  defendant's  counsel  merely  withdrew  their  appearance  and 
the  answer  to  the  complaint 

From  the  Montgomery  Circuit  Court. 

A.  D.  Thomas,  for  appellant. 

iJ.  B,  F,  Peiroe,  Q.  W.  Hurley  and  B.  Orane,  for  appellee^ 

HoWK,  J. — ^Upon  the  record  of  this  cause  the  appellant, 
the  defendant  below,  has  assigned  as  errors  the  following  de- 
cisions of  the  circuit  court : 

1.  In  overruling  its  motion  to  set  aside  the  de&ult  and 
judgment  in  this  cause ; 

2.  In  overruling  its  motion  for  a  new  trial  of  such  motion. 
Appellee's  counsel  insist,  in  argument,  that  the  judgment 

in  this  case  was  rendered  against  the  appellant,  not  upon  its 
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default^  but.  upon  a  trial  of  the  cause  by  the  court  by  the  con- 
sent of  the  parties,  the  coming  of  a  jury  being  waived,  and 
upon  the  finding  of  the  court  for  the  appellee.  Counsel  claim, 
therefore,  that  appellant's  only  remedy  was  a  motion  for  a  new 
trial,  and  that  it  can  not  treat  the  trial  had  with  its  consent 
as  no  trial,  and  ask  to  have  the  proceedings  and  judgment 
<;onsidered  as  had  upon  default. 

The  record  shows  that  the  suit  was  commenced  by  appellee 
on  the  15th  day  of  February,  1881 ;  that  the  cause  was  con- 
tinued on  the  12th  day  of  March,  and  again  on  the  25th  day 
of  May,  1881 ;  that  on  the  27th  day  of  September,  1881,  the 
&ppellant  appeared  by  L.  B.  Willson,  Esq.,  its  attorney,  and 
filed  a  demurrer  to  the  complaint,  which  was  overruled,  and 
then  filed  its  answer  to  the  complaint ;  that,  on  the  next  day, 
the  appellant  filed  two  affidavits  in  support  of  its  motion  for 
a  continuance  of  the  cause ;  that,  on  the  next  day,  the  parties 
appeared,  and  the  court  sustained  the  motion  on  account  of 
the  absence  of  appellant's  witness,  J.  C.  Reeves,  whereupon 
the  appellee  admitted  that  the  witness  Reeves  would  swear  to 
the  statements  set  out  in  the  affidavit;  that  thereupon,  on  the 
same  day,  "  this  cause  is,  by  consent  of  parties,  submitted  to 
the  court  for  trial,  and  the  coming  of  a  jury  is  waived,  and  the 
court  having  heard  the  evidence  the  further  consideration  of 
the  cause  is  postponed ; ''  that  afterwards,  on  the  4th  day  of 
October,  1881,  Messrs.  Kennedy  and  Brush  came,  and,  by  leave 
of  the  court,  withdrew  the  appellant's  answer  theretofore  filed 
herein,  and  withdrew  also  their  appearance  for  the  appellant; 
and  that,  on  the  same  day,  the  court,  being  sufficiently  advised, 
announced  its  finding  for  the  appellee,  and  assessed  his  dam- 
ages in  the  sum  of  $800.06,  with  costs,  and  rendered  judgment 
accordingly. 

The  record  further  shows  that  four  days  after  the  rendition 
of  such  judgment  the  appellant  moved  the  court  in  writing 
"  to  vacate  and  set  aside  the  default  and  judgment,  heretofore 
taken  in  said  cause,  on  the  ground  of  the  inadvertence,  sur- 
prise and  excusable  neglect  of  said  defendant,  and,  in  sup- 
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port  of  its  motion^  files  affidavits  herewith  to  which  it  refers^ 
and  asks  leave  of  the  court  to  file  additional  affidavits  in  sup- 
port hereof  within  a  reasonable  time." 

These  are  the  &cts  of  this  cause,  as  shown  by  the  record 
before  us,  and,  upon  this  showing,  we  ar^  of  opinion  that  the 
point  made  by  appellee's  counsel  is  well  taken ;  that  the  judg- 
ment below  was  rendered,  not  upon  the  default  of  the  appel- 
lant, but  upon  a  trial  had  and  finding  made  by  the  court,  by 
and  with  the  consent  as  well  of  the  appellant  as  of  the  appel- 
lee ;  and  that  the  appellant  could  not,  after  such  trial,  by  the 
action  of  its  attorneys  in  withdrawing  its  answer  and  their 
appearance,  be  heard  to  claim  that  the  finding  and  judgment 
had  been  made  and  rendered  upon  its  default,  through  its  in- 
advertence, surprise  and  excusable  neglect.  It  seems  tQ  us 
that  the  appellant  has  mistaken  its  remedy,  if  any  it  had,  in 
this  case.  It  should  have  filed  its  motion  .for  a  new  trial,  as- 
signing as  reason  therefor  the  third  statutory  cause,  namely : 
^'Accident  or  surprise,  which  ordinary  prudence  could  not 
have  guarded  against."  Section  559,  R.  S.  1881.  Possibly, 
the  affidavits  appearing  in  the  record  might  have  sustained, 
or  tended  to  sustain,  such  a  cause  for  a  new  trial ;  but,  cer- 
tainly, neither  the  affidavits  nor  the  record  showed,  or  tended 
to  show,  that  the  judgment  below  was  rendered  upon  default. 
It  may  well  have  been,  therefore,  that  the  court  overruled  the 
appellant's  motion  to  set  aside  the  default,  upon  the  ground 
that  its  own  record  conclusively  showed  that  the  judgment 
had  not  in  fact  been  rendered  upon  default.  In  this  state  of  the 
record,  we  can  not  say  that  the  court  erred,  and,  therefore,  we 
are  bound  to  say  that  it  did  not  err,  in  overruling  appellant's 
motion  to  set  aside  the  alleged  default.  For  the*  legal  pre- 
sumption is,  that  the  court  did  not  err  in  overruling  appel- 
lant's motion,  and  this  presumption  is  not  removed  or  over- 
come by  any  matter  apparent  in  the  record.  Myers  v.  Murphy^ 
60  Ind.  282 ;  StoU  v.  Smith,  70  Ind.  29&;  Morris  v.  Stem,  80 
Ind.  227. 

The  judgment  is  affirmed,  with  costs. 
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MoBTQAQE. — Foredomre, — Jfaities. —  TSrual  and  TnuUe, — Endonar  and  En- 
<ior8ee.-r- Where  a  note  secured  by  mortgage  is  purchased  hy  a  bank,  and 
endorsed  to  its  cashier,  he  is  trustee  of  an  express  trust,  and  maj  sue  to 
foreclose  in  his  own  name,  under  the  code. 

Same. — Natumal  Bajiks.  -^May  ParchoM  Mortgage  on  Real  Estate  to  PratedL 
JwMor  LiefL, — A  national  bank,  lawfully  holding  a  mortgage  on  real  es- 
tate, may,  to  protect  its  interests,  purchase  a  prior  mortgage  on  the 
same  real  estate. 

Same. — Chntraet, — I^omiaaory  Note. — Eorbearance  to  Sw. — Bayment  oflrUeretl^ 
— Oonsideration, — An  agreement  not  to  sue  upon  a  promissory  note  which 
I  is  due,  in  consideration  of  the  payment  at  the  end  of  each  year  of  in- 

terest not  exceeding  the  rate  provided  for  by  the  note,  such  agreement 
to  pay  being  made  not  by  the  maker  of  the  note  but  by  one  who  haa 
purchased  real  estate  mortgaged  to  secure  it,  is  without  consideration, 
and  will  not  bar  a  suit  to  foreclose,  nor  is  it  admissible  in  evidence  in 
such  suit  .  • 

Prom  the  Boone  Circuit  Court. 

P.  H,  DiUch, Davidaon, Baker ,  J.  W.  CleTnenJtSy, 

0.  P.  Mahan,  H.  N.  Spaan  and  P.  Heiner,  for  appellants. 
O.  W.  Chapman  and  U.  J.  Hammond^  for  appellee. 

NiBLACK,  C.  J. — Action  by  John  M.  Boyd,  cashier  of  the 
First  National  Bank  of  Tfaorntown,  for  the  use  and  benefit 
«  of  that  bank,  against  Ira  N.  Holmes  and  Amanda  D.  Holmes, 

his  wife,  Patrick  H.  Dutch  and  Mary  A.  Dutch,  his  wife^ 
and  Charles  A.  Dryer,  assignee  in  bankruptcy  of  the  said  Ira 
N.  Holmes,  and  commenced  on  the  3d  day  of  December, 
1878.  The  complaint  alleged  that  on  the  1st  day  of  Jan* 
uary,  1869,  the  said  Ira  N.  Holmes  executed  to  one  Arm- 
strong Boss,  his  promissory  note  for  $3,000,  payable  on  or 
before  the  1st  day  of  January,  1870,  without  relief  from 
valuation  laws,  and  with  ten  per  cent,  interest  from  date; 
that  on  the  5th  day  of  January,  1869,  the  said  Holmes  and 
wife,  to  secure  the  payment  of  said  note,  executed  a  mortgage 
on  certain  described  real  estate  in  Boone  county,  which  was 
duly  recorded ;  that  on  the  12th  day  of  December,  1877,  the 
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said  Holmes  and  wife  executed  a  mortgage  to  the  plaintiff,  as 
such  cashier,  on  the  same  lands,  to  secure  a  prior  indebted- 
ness of  Holmes  to  the  bank,  in  the  sum  of  $7,000 ;  that  after- 
wards it  became  necessary,  in  order  to  protect  the  interests 
of  the  bank  in  the  mortgaged  lands,  that  the  plaintiff  should 
purchase  the  note  and  senior  mortgage  executed  to  the  said 
Ross,  as  ab6ve  stated,  and  accordingly,  on  the  30th  day  of 
November,  1878,  he,  as  such  cashier,  purchased  and  received 
by  proper  assignment  to  him,  as  such,  in  writing,  said  note 
and  mortgage  from  the  said  Ross,  copies  of  which  note, 
mortgage  and  assignments  were  filed  with  the  complaint ;  that 
the  said  Charles  A.  Dryer,  as  such  assignee  in  bankruptcy, 
and  the  said  Patrick  H.  Dutch  and  Mary  A.  Dutch,  all 
claimed  to  have  some  interest  in  the  mortgaged  lands,  and  were 
all  required  to  answer  as  to  their  said  interests.  Wherefore  the 
plaintiff  demanded  judgment  on  the  note  and  a  foreclosure *of 
the  mortgage.  Payments  of  interest  were  endorsed  on  the 
copy  of  the  note  filed  with  the  complaint  up  to  and  including 
January  1st,  1878.  The  last  two  endorsements  of  interest 
paid  were  as  follows:  "January  1,  1877,  received  $300,  it 
being,  the  interest  up  to  this  date  on  the  within  note." 

"  Received  on  the  within  $300,  being  the  interest  to  this 
date,  January  1, 1878,  (of)  Mary  A.  Dutch." 

Holmes  and  wife  and  Patrick  H.  Dutch  demurred  sepa- 
rately to  the  complaint,  but  the  complaint  was  held  suffi- 
cient as  to  them.  Mrs.  Holmes  and  Patrick  H.  Dutch  made 
no  further  defence,  and  Dryer  made  default.  Holmes  and 
Mrs.  Dutch  answered  separately. 

In  her  fifth  paragraph  of  answer  Mrs.  Dutch  pleaded  in 
abatement  that  prior  to  the  1st  day  of  January,  1 878,  she  be- 
came the  owner  of  the  mortgaged  lands,  and  then  continued  to 
be  such  owner ;  that,  on  the  5th  day  of  January,  1878,  she  and 
her  husband  Patrick  H.  Dutch  entered  into  an  agreement 
with  Armstrong  Ross,  who  was  then  the  owner  of  the  note 
and  mortgage  sued  on,  that  she  should  pay  the  interest  due 
on  the  note  on  the  first  day  of  that  month,  and  interest  at  the 
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rate  often  per  cent,  for  the  year  1878,  to  be  paid  on  the  first 
day  of  January,  1879,  and  interest  at  the  rate  of  eight  per 
cent,  for  the  year  1879,  to  be  paid  January  Ist,  1880 ;  that  in 
consideration  thereof  the  said  Ross  would  extend  the  time  for 
the  payment  of  said  note  until  the  1st  day  of  January,  1880; 
that  thereupon  she  paid  to  the  said  Ross  the  sum  of  $300 
in  pursuance  of  said  agreement;  that  upon  receiving  said 
sum  of  money  said  Ross  reduced  the  said  Agreement  to  writ- 
ing, and  signed  the  same  as  follows : 

"  Whereas,  Mary  A.  Dutch  has  bought  of  Ira  N.  Holmes  a 
certain  tract  of  land  in  Sugar  Creek  township,  Boone  county, 
Indiana,  on  which  I  hold  a  mortgage;  and  whereas,  she 
has  this  day  paid  me  $300  interest  on  said  note  secured 
by  said  mortgage,  the  same  being  the  interest  up  to  1st 
day  of  January,  1878 :  Now,  then,  if  the  said  Mary  A.  Dutch 
shall  pay  me  ten  per  cent,  interest  promptly,  for  this  year, 
on  said  note  and  mortgage,  on  the  1st  day  of  January, 
1879,  and  8  per  cent,  interest  for  the  year  1879,  payable  on  the 
1st  of  January,  1880, 1  agree  to  extend  the  payment  of  said 
note  and  mortgage  two  years  from  this  1st  of  January,  1878, 
provided  interest  is  paid  as  herein  stated,  January  5th,  1878. 

"Armstrong  Ross." 

That  the  note  and  mortgage  referred  to  in  the  foregoing- 
agreement  were  the  same  note  and  mortgage  described  in  the 
complaint;  that  the,  plaintiff  afterwards  purchased  the  note 
and  mortgage  with  full  knowledge  of  the  existence  of  the 
agreement  above  set  out,  and  had  commenced  this  action  be- 
fore any  further  interest  was  due  under  such  agreement.. 
Wherefore  she  demanded  that  this  action  should  abate. 

Issue ;  trial  by  a  jury ;  verdict  for  the  plaintiff,  finding 
that  the  sum  of  $3,519.16  was  due  upon  the  note,  and  that 
the  plaintiff  was  entitled  to  a  foreclosure  of  the  mortgage. 

A  motion  for  a  new  trial  being  first  denied,  the  court  ad' 
judged  that  the  amount  found  to  be  due  by  the  jury  was  due 
upon  the  note,  and  decreed  a  foreclosure  of  the  mortgage. 

Questions  af9  ma6e  here  upon  the  sufficiency  of  the  com- 
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plaint  as  against  Holmes  and  wife  and  Patrick  H.  Dutch 
upon  demurrer,  and  upon  the  refusal  of  the  court  to  admit 
the  agreement  in  writing  between  Armstrong  Ross  and  Mrs. 
Dutch^  set  out  as  above,  in  evidence  at  the  trial. 

The  first  objection  urged  to  the  complaint  is  that  the  bank 
ought  to  have  been  the  plaintiff  instead  of  Boyd. 

The  bank,  doubtless,  might  have  treated  the  assignments 
of  the  note  and  mortgage  as  having  been  made  directly  to  it,, 
and  have  sued  as  the  sole  plaintiff,  but  these  assignments  made 
Boyd  a  trustee  of  an  express  trust,  and,  hence,  he  was  au- 
thorized to  sue  without  joining  the  bank,  for  the  benefit  of 
which  the  assignments  were  evidently  intended.  R.  S.  1881, 
section  252;  Daniel  Negotiable  Inst.,  section  417;  Baldwin 
V.  Bank,  1  Wal.  234 ;  Waddle  v.  Harbeck,  33 .  Ind.  231 ; 
Heavenridge  v.  Mondy,  34  Ind.  28 ;  Woloott  v.  Standley,  62  Ind. 
198 ;  Garton  v.  Union  City  Nat.  Bank,  34  Mich.  279. 

The  next  objection  to  the  complaint  is,  that;  upon  the  facts 
averred,  Boyd  was  not  permitted  to  purchase  the  mortgage 
from  Ross  for  the  bank,  and  that  for  that  reason  the  assign- 
ment of  the  mortgage  to  Boyd  was  void. 

It  is  true,  that  national  banking  associations  can  not 
purchase,  hold^  or  convey  real  estate  except  in  certain  speci- 
fied cases. 

Some  of  these  excepted  cases  are  where  real  estate  is  mort- 
gaged to  such  associations  in  good  faith  by  way  of  security 
for  debts  previously  contracted,  where  real  estate  is  con- 
veyed to  them  in  satisfaction  of  debts  previously  contracted,^ 
in  due  course  of  business,  and  where  they  buy  real  estate  at 
sales  under  judgments,  decrees,  or  mortgages,  held  by  them^ 
or  purchase  that  kind  of  property  to  secure  debts  due  to 
them.  R.  S.  U.  S.,  section  5137 ;  Heaih  v.  Second  NaJPl  Bank 
of  LafayettCy  70  Ind.  106. 

No  objection  is  made  to  the  validity  of  the  junior  mortgage 
taken  by  Boyd  to  secure  a  pre-existing  debt  due  to  the  bank.. 
The  authority  to  take  this  junior  mortgage  being  conceded, 
the  right  of  acquiring  such  further  interest  in  the  mortgaged 
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lands  as  was  necessary  for  the  protection  of  the  security  af- 
forded by  the  junior  mortgage  appears  to  us  to  have  followed 
as  a  necessary  consequence. 

No  restriction  is  imposed  upon  a  banking  association  in 
taking  a  mortgage  to  secure  a  debt  previously  contracted. 
When^  therefore,  a  national  bank  takes  a  mortgage  for  such  a 
purpose,  it  becomes  invested  with  all  the  rights  which  usually 
belong  to  a  mortgagee.  Among  these  is  the  right  to  protect 
itself,  by  all  the  usual  business  methods,  against  the  disastrous 
consequences  likely  to  result  from  older  liens  upon  the  mort- 
gaged property.  First  NaiH  Bank  v.  NcJ^l  Exchange  Bank, 
92  U.  8. 122.  We,  consequently,  know  of  no  ground  on  which 
the  authority  of  Boyd  to  purchase  the  note  and  mortgage  in 
suit,  for  the  use  of  the  bank  represented  by  him,  can  be  seri- 
ously questioned.  Upton  v.  NaPl  Banky  120  Mass.  153;  Omn 
V.  MerehantaNaiH  Bank,  16  Kansas,  341 ;  Spafford  v.  First 
Naei  Bank,  37  Iowa,  181  (18  Am.  R.  6). 

Furthermore,  as  has  been  seen,  national  banking  associa- 
tions are  expressly  authorized  to  purchase  real,  estate,  which 
may,  of  course,  include  any  interest  in  such  property,  when 
necessary  to  secure  debts  already  due  them. 

A  contract  for  forbearance  in  suing  upon  a  promissory  note, 
or  other  similar  instrument,  in  writing,  after  it  has  become  a 
binding  obligation  upon  the  makers,  must  be  upon  some  new 
consideration.  This  rule  applies  not  only  to  cases  in  which 
the  rights  of  sureties  are  affected,  but  extends  to  all  con- 
tracts of  that  character.  A  distinct  and  adequate  consid- 
eration is  an  essential  requisite  in  all  contracts  of  forbearance 
to  sue.  Chitty  Con.  289 ;  1  Parsons  Con.  440 ;  2  Parsons  Con. 
26 ;  Abel  v.  Alexander,  45  Ind.  523  (15  Am.  R.  270) ;  Buck  v. 
Smiley,  64  Ind.  431 ;  Starret  v.  BurkhaUer,  70  Ind.  285 ;  iewi- 
mon  V.  Whitman,  75  Ind.  318  (39  Am.  R.  150). 

As  the  note  was  overdue  when  Mrs.  Dutch  paid  $300  upon 
it  as  in  full  of  interest  due  upon  it  up  to  the  1st  day  of  Jan- 
uary, 1878,  the  appellants'  claim,  upon  the  authority  of  Bums 
V.  Anderson,  68  Ind.  202  (34  Am.R.250),  that  it  was  then  draw- 
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ing  only  six  per  cent,  interest/ and  that^  consequently,  the 
amount  of  interest  paid,  and  agreed  to  be  paid,  by  Mrs. 
Dutch  being  in  excess  of  that  rate  of  interest,  constituted  a 
sufficient  consideration  for  the  agreement  to  extend  the  time 
of  payment  of  the  note. 

At  the  time  their  brief  was  filed  this  claim  of  the  appel- 
lants raised  a  question  of  some  interest  with  reference  to  som^ 
of  our  decided  cases,  but  since  that  time  the  case  of  Bums  v. 
Anderson,  supra,  relied  upon,  has  been  overruled  by  this  court, 
and  the  doctrine  of  the  case  of  Kilgore  v.  Potoers,  6  Blackf. 
22,  re-asserted  and  re-established.  The  amount  of  interest 
which  Mrs.  Dutch  paid,  as  well  as  agreed  to  pay,  was  not,  for 
that  reason,  in  excess  of  the  lawful  interest  accruing,  and  to 
accrue,  upon  the  note.  Shaw  v.  Rigby,  84  Ind.  375  (43 
Am.  R.  96). 

Neither  the  payment  of  interest  already  accrued,  nor  a 
promise  to  pay  such  interest  as  may  thereafter  lawfully  accrue, 
upon  a  note,  will  afford  a  sufficient  consideration  for  an  agree- 
ment to  extend  the  time  of  payment  of  the  note.  Slaaret  v. 
BurhhuUer,  svpra. 

Mrs.  Dutch  neither  paid,  nor  agreed  to  pay,  a  greater 
rate  of  interest  than  was  specified  in  the  note,  and  neither 
paid,  nor  promised  to  pay,  any  interest  in  advance.  There 
was,  therefore,  no  new  consideration  to  support  the  agreement 
for  the  extension  of  time  entered  into  with  Boss.  The  agree- 
ment was,  in  consequence,  ineffectual  as  a  contract  for  forbear- 
ance, and  inoperative  for  any  other  practical  purpose. 

The  circuit  court  did  not  err  in  refusing  to  permit  the  agree- 
ment to  be  read  in  evidence. 

Other  questions  have  been  incidentally  discussed  by  coun- 
sel, but  they  are  not  presented  in  such  manner  as  to  require 
any  decision  upon  them. 

The  judgment  b  affirmed,  with  costs. 
Vol.  90.— 22 
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No.  10,807. 

Little  v.  The  State. 

CoNTEicpts. — Leffidative  Power  to  D^me. — The  power  to  protect  itself  from 
contempts  and  also  to  determine  what  is  a  contempt,  is  inherent  in  every 
court  of  superior  jurisdiction,  and  it  is  not  in  the  power  of  the  Legisla- 
ture to  prevent  the  one  or  abridge  the  other. 

Same. — Proposed  to  Bribe  Juror  or  Officer  of  OourL — An  attempt,  for  the  pui^ 
pose  of  gain,  to  create  the  belief  that  a  juror  or  an  officer  of  court  hav- 
ing active  duties  to  perform  upon  a  trial,  can  be  bribed,  is  a  contempt  of 
court 

From  the  Criminal  Court,  of  Marion  County. 

J.  B.  Etam,  for  appellant. 

F.  T.  Hordy  Attorney  Gteneral^  W.  T.  Broum,  Prosecuting 
Attorney,  and  (7.  F,  Bobbins,  for  the  State. 

Elliott,  J. — Rudolph  E.  Jeter  was  in  attendance  at  the 
trial  of  his  son  upon  a  charge  of  murder,  and  iT^hile  visiting 
his  son  at  the  jail  during  a  recess  of  the  court,  Little  ap- 
proached him,  enquired  if  he  was  the  father  of  the  young  man 
on  trial,  and,  receiving  an  affirmative  answer,  said :  '^I  am 
a  friend  of  yours  and  would  like  to  do  you  all  the  good  I 
can,  and  think  I  can  be  of  some  assistance  to  you.  I  am 
well  acquainted  with  the  prosecuting  attorney;  I  used  to 
work  with  him  at  the  rolling  mill,  and  I  think  I  can  in- 
fluence him.''  He  also  enquired,  of  Jeter  if  he  knew  that 
money  could  be  used  on  the  jury,  to  which  Jeter  responded 
that  he  did  not,  and  would  not  use  money  if  he  could,  where- 
upon Little  left  him,  saying  he  would  see  him  again.  A  few 
days  after  this  conversation  took  place,  Little  met  Jeter  and 
said  to  him :  ^*  There  are  two  or  three  of  those  jurymen  who 
live  here,  and  I  know  I  can  have  a  great  deal  of  influence 
over  them,  and  if  you  will  furnish  (200  I  can  assure  you  of 
the  acquittal  of  your  son."  Jeter  again  refused  to  attempt 
to  corrupt  the  jury,  and  Little  then  said:  ''If  you  can  not 
get  (200,  can  not  you  get  $100;  I  can  do  a  great  deal  of  good 
with  $100.''    For  a  second  time,  Jeter  met  him  with  a  re- 
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fbsal.  A  third  time  the  proposition  was  renewed  and  a  third 
time  rejected.  In  the  testimony  given  by  the  appellant^  he 
admitted  that  he  had  endeavored  to  aecare  money  from  Jeter ; 
denied  that  he  had  attempted  or  expected  to  corrupt  any 
juror  or  officer ;  asserted  that  his  purpose  was  not  to  secure 
money  to  corrupt  the  jury^  but  that  he  intended  to  swindle 
Jeter  out  of  his  money  by  false  pretences  of  ability  to  cor- 
ruptly influence  the  jurors.  Appellant  was  adjudged  guilty 
of  contempt^  and  from  that  judgment  prosecutes  this  appeal. 

Courts  of  justice  possess  powers  which  were  not  given  by 
legislation^  and  which  no  legislation  can  take  from  them. 
Judicial  power  exists  only  in  the  courts ;  it  can  not  live  else- 
where. Underwood  w.McDuffeey'ib  Mich.  361 ;  Chandler  v. 
Nashy  5  Mich.  409;  Shcmliz  v.  MoPheeters,  79  Ind.  373. 
There  are  inherent  powers  resident  in  all  courts  of  superior 
jurisdiction.  These  powers  springs  not  from  legislation,  but 
from  the  nature  and  constitution  of  the  tribunals  themselves. 
United  States  v.  Hudson,  7  Cranch,  32 ;  Sanders  v.  Statey  85 
Ind.  318  (44  Am.  R.  29) ;  (hvanaugh  v.  Smith,  84  Ind.  380 ; 
Nealis  v.  Dicks,  72  Ind.  374.  The  judiciary  is  a  co-ordinate 
department  of  the  government,  and  is  not  a  mere  subordi- 
nate branch,  dependent  for  existence  and  powet  upon  the  leg- 
islative will.  Purely  judicial  powers,  inherent  in  courts  as 
of  the  essence  of  their  existence,  are  not  the  creatures  of  leg- 
islation, and  these  powers  are  inalienable  and  indestructible. 

Among  the  inherent  powers  of  a  court  of  superior  jurisdic- 
tion is  that  of  maintaining  its  dignity,  securing  obedience  to 
its  process  and  rules,  protecting  its  officers  and  jurors  from 
indignity  and  wrong,  rebuking  interference  with  the  con- 
duct of  business,  and  punishing  unseemly  behavior.  This 
power  IS  essential  to  the  existence  of  the  court.  Without  the 
power  to  punish  for  contempt,  no  others  could,  as  decided  in 
United  States  v.  Hudson,  supra,  be  eflFectively  exercised. 
There  is  no  doubt  that  the  power  to  punish  for  contempt  is 
an  inherent  one,  for,  independent  of  legislation,  it  exists,  and 
has  always  existed,  in  the  courts  of  England  and  America.    It 
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IB,  in  truths  impossible  to  conceive  a  superior  court  as  exist- 
ing without  such  a  power. 

The  Legislature  may  regulate  the  exercise  of  this  power — 
-may  prescribe  rules  of  practice  and  procedure,  but  it  can 
neither  take  it  away  nor  materially  impair  it.  In  the  case  of 
Neel  V.  State,  9  Ark.  259,  the  court  said:  "The  right  to 
punish  for  contempts  in  a  summary  manner,  has  been  long  ad- 
mitted as  inherent  in  all  courts  of  justice  and  in  legislative 
assemblies,  founded  upon  great  principles,  which  are  co-eval, 
and  must  be  co-existent,  with  the  administration  of  justice 
in  every  country — ^the  power  of  self-protection.  *  *  *  * 
It  is  a  branch  of  the  common  law  brought  from  the  mother 
<50untry  and  sanctioned  by  our  Constitution.^'  In  another 
opinion  by  the  same  court  it  is  said :  "The  Legislature  may 
regulate  the  exercise  of,  but  can  not  abridge  the  express  or 
necessarily  implied  powers,  granted  to  this  court  by  the  Con- 
stitution. If  it  could,  it  might  encroach  upon  both  the  judi- 
cial and  executive  departments,  and  draw  to  itself  all  the  pow- 
ers of  government :  and  thereby  destroy  that  admirable  system 
of  checks  and  balances  to  be  found  in  the  organic  framework 
of  both  the  Federal  and  State  institutions,  and  a  favorite  theory 
in  the  governments  of  the  American  people.''  State  v.  MorrUlj 
16  Ark.  384.  In  that  case  the  whole  subject  is  well  discussed, 
and  it  was  held  that  the  Legislature  could  not  restrict  the 
power  to  punish  for  contempt  to  acts  defined  and  enumerated  in 
a  statute.  The  Supreme  Court  of  Illinois,  in  Peopk  v.  Wihofiy 
64  111.  195,  declare  a  like  doctrine,  the  court  saying :  "This 
<M)urt  held,  in  an  early  case,  that  the  power  to  punish  for  con- 
tempts was  an  incident  to  all  courts  of  justice,  independent 
of  statutory  provisions.  Glark  v.  The  People,  Breese,  340. 
Courts  in  other  States  have  also  announced  the  doctrine  that 
this  power  is  inherent  in  all  courts  of  justice — necessary  for 
self-protection,  and  an  essential  auxiliary  to  the  j>ure  adminis- 
tration of  the  law."  In  our  own  reports,  we  have  cases  em- 
phatically asserting  the  doctrine  that  the  power  to  punish  for 
contempt  is  inherent  in  courts  of  justice,  and  exists  without 
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and  independent  of  legislative  enactment.  Ex  parte  SmUh, 
28  Ind.  47 ;  Brown  v.  Brovm^  4  Ind.  627.  There  are  many 
cases  sustaining  this  doctrine,  and  we  cite  a  few  of  the  many : 
State  V.  MaUhenoSy  37  N.  H.  450 ;  Gom.  v.  DandridgCy  2  Vir. 
Cases,  408 ;  Ex  parte  Biggs,  64  N.  C.  202. 

As  the  court  possessed  the  inherent  power  to  punish  con- 
tempts independenUy  of  legislation,  it  is  not  material  that 
acts  such  as  that  committed  by  the  appellant  are  not  defined 
in  our  statute  concerning  contempts  of  court.  The  &ct  that 
the  act  is  not  embraced  in  any-  of  the  statutory  definitions  of 
a  contempt  does  not  deprive  th6  court  of  the  power  to  treat 
and  punish  it  as  a  contempt,  if  it  be  really  such.  Where  the 
act  constitutes  a  contempt,  then  the  courts  may  so  ac^udge  it, 
although  it  is  not  within  the  statutory  provisions  upon  the 
subject.  It  is  not  the  legislative  declaration  that  constitutes 
an  act  a  contempt ;  it  may  be  such  although  there  is  no  stat- 
ute so  declaring.  It  is,  indeed,  not  for  the  Legislature  tode- 
clare  what  the  courts  shall  or  shall  not  consider  to  be  a  con- 
tempt ;  that  power  rests  with  the  judiciar^r ;  for  to  hold  differ- 
ently would  result  in  placing  the  whole  subject  within  the 
absolute  d^ntrol  of  the  legislative  department,  and  would  thus 
withdraw  from  the  courts  one  of  the  primary  and  essential  ele- 
ments of  their  constitution  and  existence. 

One  who  does  a  wrongful  act  for  the  purpose  of  bringing 
unmerited  disgrace  upon  the  officers  of  the  court,  or  the  mem- 
bers of  the  jury,  is  guilty  of  a  contempt.  One  who,  for  the 
purpose  of  securing  money  for  himself,  &lsely  pretends  to  an- 
other interested  in  the  result  of  a  cause,  that  he  can  corruptly 
influence  with  money  the  jurors  trying  the  cause  to  return 
such  a  verdict  as  he  desires,  is  guilty  of  a  contempt.  Such  an 
act  tends  to  disgrace  and  degrade  the  jury  in  the  mind  of  the 
person  to  whom  the  corrupt  proposition  is  submitted.  No  man 
has  a  right  to  fitlsely  insinuate  that  he  can,  by  corrupt  means, 
influence  jurors  in  the  performance  of  their  duty.  It  would 
be  a  reproach  to  the  law,  if  shameless  men  were  permitted  to 
slander  honest  officers  and  jurors  by  vile  insinuations ;  but 
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the  law  is  not  subject  to  this  reproach,  for  it  lodges  in  the 
courts  ample  authority  to  punish  such  men,  and  to  fully 
protect  jurors  and  officers  from  such  calumniators.  It  is 
the  purpose  of  the  law  to  secure  a  pure  and  unobstructed  ad- 
ministration of  justice,  to  preserve  the  jurors  from  tempta- 
tion and  evil,  and  to  banish  from  the  court-rooms  all  who  are 
base  enough  to  suggest  the  bribery  of  officers  or  jurors.  It  is 
also  the  purpose  of  the  law  that  honest  officers  and  jurors 
shall  not  be  degraded  or  disgraced  by  unprincipled  slanderers, 
who,  for  selfish  purposes,  make  fitlse  charges  against  them.  It 
is  likewise  the  intention  of  the  law  that  courts  shall  have  the 
means  of  commanding  merited  respect  not  only  for  them- 
selves but  also  for  all  who  are  engaged  in  the  administration 
of  the  law  as  officers  or  jurors  of  the  court. 

It  is  not  every  light  remark  made  of  a  juror  or  an  officer, 
criticising  his  conduct  or  questioning  his  motives,  that  will 
constitute  a  contempt  within  the  meaning  of  the  law ;  but 
where,  for  the  purpose  of  securing  money,  a  charge  is  made 
against  ajuror  in  a  pendingtrial  that  he  can  be  corruptly  influ- 
enced with  money,  there  is  a  contempt,  and  one  deserving 
prompt  punishment.  This  was  in  effect  the  statement  made 
by  the  appellant ;  it  was  not,  as  counsel  ingeniously  argue, 
like  a  light  remark  hastily  dropped,  or  one  made  in  angry 
criticism,  but  it  was  an  insinuation  deliberately  made  for  a 
corrupt  purpose,  and  one  which  tended  to  disgrace  and  degrade 
jurors  then  engaged  in  the  discharge  of  their  duties  in  a  cause 
of  great  importance.  The  deliberate  purpose  in  making  the 
statement  was  to  create  in  the  mind  of  the  hearer  a  belief  that 
the  jurors  were  dishonest  and  could  be  bribed,  and  this  is  very 
different  from  cases  put  by  counsel  of  merely  disparaging  re- 
marks made  by  persons  of  courts,  officers  and  jurors.  In  the 
one  case,  there  is  the  deliberate  and  corrupt  purpose  to  create 
a  belief  of  the  dishonesty  of  the  jury ;  in  the  other,  these  ele- 
ments are  absent. 

Judgment  affirmed. 
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CbdcinaIi  Law. — Change  of  Vame, — OrigvnaL  Jtqsers. — Affdaimt, — On  a 
change  of  venue  in  a  criminal  cause,  the  affidavit  for  such  change  of 
venue  is  not  an  **  original  paper,''  within  the  meaning  of  that  expression 
as  used  in  section  1771,  B.  S.  1881. 

"Same. — MoHon  «n  Arrest  qf  JudgmenL — Bkndenoi. — A,  motion  in  arrest  of 
judgment  in  a  criminal  cause  questions  only  the  jurisdiction  of  the 
cause  and  the  sufficiency  of  the  indictment  or  affidavit  and  information^ 
in  no  case  does  such  motion  call  in  question  the  sufficiency  of  the 
evidence  to  sustain  the  verdict. 

From  the  Hancock  Circuit  Court. 

D.  S.  Oooding  and  Jf.  B.  Oooding,  for  appellant. 
F.  T.  Hordy  Attorney  Greneral,  2/.  P.  Newby,  Prosecuting 
-Attorney,  and  W.  B.  Hord,  for  the  State. 

HowK,  J. — In  this  case  the  appellant  was  indicted,  tried 
by  a  jury  and  found  guilty  of  the  crime  of  pegury ;  and, 
over  his  motions  for  a  new  trial  and  in  arrest  of  Judgment,  he 
was  sentenced  to  the  Staters  prison  for  the  term  prescribed  in 
the  verdict. 

In  this  court  the  only  error  insisted  u{)on  by  the  appel- 
lant is  the  overruling  of  his  motion  in  arrest  of  judgment. 
The  motion  in  arrest  was  in  writing,  and  the  following  causes 
were  assigned  therein  for  such  arrest : 

1.  Because  the  grand  jury,  who  found  the  indictment,  had 
no  legal  authority  to  enquire  into  the  offence  charged. 

2.  Because  the  &cts  stated  in  the  indictment  do  not  con- 
43titute  a  public  offence. 

3.  Because  the  jury  &iled  to  find  a  verdict  on  the  second 
<sount  of  the  indictment,  and  were  discharged  without  the  de- 
fendant's consent. 

In  section  1843,  R.  S.  1881,  it  is  provided  as  follows :  ^'A 
motion  in  arrest  of  judgment  is  an  application  in  writing,  on 
the  part  of  the  defendant,  that  no  judgment  be  rendered  on 
a  plea  or  verdict  of  guilty  or  finding  of  the  court,  and  may 
be  granted  by  the  court  for  either  of  the  following  causes : 
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^^  First,  That  the  grand  jury  which  found  the  indictment 
had  no  legal  authority* to  enquire  into  the  o£Eence  charged, 
by  reason  of  its  not  being  within  the  jurisdiction  of  the  court. 

^^ Second.  That  the  fects  stated  in  the  indiotment  or  infor- 
mation do  not  constitute  a  public  offence. 

"  The  court  may  also,  on  its  view  of  any  of  these  defects,, 
arrest  the  judgment  without  motion/' 

It  is  manifest,  therefore,  that  the  third  cause  assigned  in 
appellant's  motion  is  wholly  unauthorized  by  the  statute  and 
affords  no  ground  whatever  for  the  arrest  of  the  judgment. 
^'A  motion  in  arrest  of  judgment,  in  a  criminal  case,  will  lie  on 
but  two  grounds:  1.  That  the  court  had  no  jurisdiction  of 
the  case ;  2.  That  the  facts  stated  do  not  constitute  a  public 
offence."  -SfemcA;  v.  State^  63  Ind.  327,  and  cases  cited.  If 
it  appear  on  the  &ce  of  the  indictment  or  information,  either 
that  the  offence  charged  is  not  within  the  jurisdiction  of  the 
court,  or  that  the  &ct8  stated  in  the  indictment  or  information 
do  not  constitute  a  public  offence,  a  motion  in  arrest  of  judg- 
ment will  lie,  and  must  be  sustained. 

In  the  case  at  bar,  the  charge  of  peijury  in  both  counts  of 
the  indictment  was  predicated  upon  an  affidavit  subscribed 
and  sworn  to  by  the  appellant,  at  and  in  the  county  of  Han- 
cock, in  this  State,  on  the  7th  day  of  November,  1881,  before 
a  notary  public  of  said  county.  It  was  charged,  among  other 
things,  that  the  affidavit  was  then  and  there  made  by  the  ap- 
pellant for  the  express  purpose  of  aiding  and  assisting  Henry 
Presser  to  have  and  obtain  a  new  trial  in  a  certain  criminal 
cause  there  pending  before  the  court  below,  wherein  the  State 
was  plaintiff  and  Henry  Presser  and  another  were  defendants, 
charged  with  the  crime  of  assault  and  battery  with  intent  to 
kill  and  murder,  said  charge  having  been  legally  preferred 
by  indictment  in  the  circuit  court  of  Hamilton  county,  in 
this  State,  against  said  Henry  Presser  and  others,  and  the 
venue  of  said  cause,  as  to  said  Henry  Presser  and  another^ 
afterwards  legally  changed  to  the  circuit  court  of  Hancock 
county,  etc. 
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In  discassing  the  alleged  error  of  the  trial  court  in  over- 
ruling the  motion  in  arrest  of  judgment,  the  appellant^s  coun- 
sel say :  '^  This  motion,  we  think,  should  have  been  sus- 
tained by  the  court  below,  because  the  evidence  shows  that 
the  original  papers  in  the  case  of  SicUe  v.  Henry  Preiser  (77 
Ind.  274),  on  indictment  for  assault  and  battery  with  intent 
to  kill  and  murder,  on  change  of  venue  from  the  Hamilton 
Circuit  Court  to  the  Hancock  Circuit  Court,  were  never  filed 
in  the  clerk's  office  of  the  Hancock  Circuit  Court.  The  origi- 
nal paper,  never  filed,  was  the  affidavit  for  the  change  of  venue 
from  Hamilton  county.  This  affidavit  was  an  original  paper 
in'  that  case,  without  the  filing  of  which  in  the  clerk^s  office 
of  the  Hancock  Circuit  Court  that  court  could  have  no  juris- 
diction of  the  case.'* 

It  is  clear,  we  think,  that  the  sufficiency  or  insufficiency  of 
the  evidence  in  a  criminal  cause  can  not  be  called  in  question 
by  a  motion  in  arrest  of  judgment.  But  if  it  were  other- 
wise, it  would  seem  to  us  that  counsel  are  mistaken  in  assum- 
ing, as  they  do,  that  an  affidavit  for  a  change  of  venue  in  a 
criminal  cause  is  an  '^  original  paper,*'  within  the  meaning 
of  that  expression  as  used  in  section  1771,  B.  S.  1881,  or 
that  the  jurisdiction  of  the  court  to  which  the  change  of 
venue  is  taken  depends  upon  the  filing  of  the  affidavit  for 
such  change  in  the  clerk's  office  of  that  court.  What  is  meant 
by  the  expression  "  original  papers,'^  as  used  in  the  statute, 
is  the  original  indictment,  or  the  original  affidavit  and  infor- 
mation in  which  the  defendant  is  charged  with  a  public  of- 
fence. In  Duncan  v.  State,  84  Ind.  204,  afler  citing  sec- 
tions 1771  and  1772,  R.  S.  1881,  this  court  said :  *  *  *  * 
^'  When  these  papers,  the  original  indictment  and  the  tran- 
script of  the  proceedings  of  the  Clark  Circuit  Court,  were 
deposited  in  the  office  of  the  clerk  of  Jennings  county,  by 
the  letter  of  the  statute  the  jurisdiction  of  the  court  below 
was  complete,  nothing  further  being  necessary  in  the  court 
below  to  show  that  jurisdiction ;  and  upon  appeal  copies  of 
those  documents  and  of  the  notation  of  the  filing  of  them  set 
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forth  in  the  transcript,  and  that  duly  certified,  are  sufficient 
to  show  that  the  circuit  court  had  acquired  jurisdiction.  Doty 
V.  State,  7  Blackf.  427;  Fawedt  v.  SlaU,  71  Ind.  690;  Ledie 
V.  State,  83  Ind.  180.^'  App  v.  State,  ante,  p.  73 ;  Keith  v. 
State,  ante,  p.  89. 

We  are  of  opinion,  therefore,  in  the  case  in  hand,  that  the 
court  committed  no  error  in  overruling  appellant's  motion  in 
arrest  of  judgment. 

The  judgment  is  affirmed,  with  costs. 


No.  9641. 

Hogg  v.  Link. 

QuTETma  Title. — Pleading, — Drfenees. — EMenoe, — In  an  action  to  quiet 
title  to  real  estate,  any  matter  of  defence,  either  legal  or  equitable,  may 
be  given  in  eyidence  under  the  general  denial. 

Judgment. — Proeuremeat  of  by  Fraud, — EquUabk  Defence, — Fraud  in  ob- 
taining a  judgment  is  an  equitable  defence  to  such  judgment,  under  the 
code. 

Same. — How  AJUadoedfor  Fraiud. — ^Fraud  in  the  procurement  of  a  judgmofit 
constitutes  ground  for  a  direct  attack  upon  the  judgment  by  a  party 
thereto,  by  an  application  corresponding  to  an  original  bill  in  equity. 

SAifE. —  When  Vendee  May  Not  AUaek  Judgment  Procured  by  Fraud  Againgt 
Vendor. — Where  a  purchaser  of  real  estate  takes  a  conveyance  with 
covenants  of  warranty,  with  legal  notice  of  a  judgment  lien  upon  the  land, 
though  he  pay  full  value,  he  must  rely  upon  his  grantor's  covenants 
and  the  equities  arising  out  of  the  relation  thus  voluntarily  tissumed, 
withont.the  right  to  impeach  the  judgment  for  fraud  practiced  against 
the  judgment  defendant  alone  in  the  procurement  of  the  judgment. 

Same. — Case  Stated, — H.,  by  a  fraud  practiced  upon  R,  obtained  a  judg- 
ment against  the  latter,  which  became  a  lien  upon  the  real  estate  of  B., 
which  B.  afterwards  sold  and  conveyed  to  L.  by  deed,  with  full  cove- 
nants. Subsequently,  H.  became  the  purchaser  of  the  land  under  execu- 
tion issued  upon  his  fraudulent  judgment,  and  took  a  manhal's  deed 
upon  his  purchase.  ^ 

Sddf  that  though  B.  could  have  protected  his  title  by  attacking  the  judg- 
ment collaterally  for  the  fraud,  yet  L.,  his  grantee,  could  not. 

From  the  LaPorte  Circuit  Court. 
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L.  A.  Oole  and  Cf.  H.  TruesdcUe,  for  appellant. 
M.  H.  Wdr,  W.  B.  BiddU,^A.  C.  Harris  and  W.  H.  OcUh- 
insy  for  appellee. 

Black^  C. — ^The  appellee  brought  suit  against  the  appellant 
<and  three  others^  who  have  declined  to  join  in  this  appeal. 

The,  complaint  alleged,  that  appellee  was  the  owner  in  fee 
^simple  of  certain  land  in  LaPorte  county,  and  that  the  defend- 
4Uits,  and  each  of  them,  were  asserting  some  adverse  title  or 
interest  therein  without  foundation  in  law  or  equity,  and 
thereby  there  was  a  cloud  upon  appellee's  title.  Prayer  that 
4ippellee's  title  be  quieted  in  him,  and  that  the  defendants  be 
restrained  from  asserting  title. 

Appellant  answered  by  general  denial,  and  filed  a  cross 
-complaint,  in  which  he  asserted  his  ownership  of  the  land  in 
fee  simple,  and  sought  to  quiet  his  title  and  to  enjoin  his  co- 
-defendants and  the  appellee  from  asserting  title. 

No  answer  to  the  cross  complaint  appears  in  the  record. 

Two  of  the  other  defendants  filed  disclaimers ;  the  third 
does  not  appear  to  have  been  notified,  and  he  did  not  appear. 

The  cause  was  submitted  to  the  court  for  trial,  and  the  court, 
upon  request,  stated  the  &cts  in  writing,  with  conclusions  of 
law  thereon,  as  follows : 

*'  This  cause  having  been  submitted  to  the  court  for  trial, 
tit  the  request  of  the  plaintiff,  the  court  states  in  writing  the 
&ct8  found,  as  follows : 

^'  1.  The  court  finds,  upon  the  admission  of  the  defendant, 
made  upon  the  trial,  that  upon  the  21st  day  of  March,  1870, 
one  Benjamin  Ruffner  became  seized  by  perfect  title  in  fee 
simple  of  all  the  lands  described  in  the  complaint. 

"2,  That  on  the  9th  day  of  May,  1870,  the  said  Benjamin 
Buffner  conveyed  all  the  lands  described  in  the  complaint,  by 
warranty  deed,  in  fee  simple,  to  the  plaintiff,  which  deed  was 
duly  acknowledged  and  recorded  in  the  recorder's  office  of 
this  county  on  the  7th  day  6f  July,  1870. 

"  3.  That  on  the  17th  day  of  December,  1866,  the  defend- 
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ant  Hogg  recovered  a  judgment  m  the  circait  court  of  the 
United  States  for  the  District  of  Indiana^  against  the  said 
Benjamin  Rufiher,  for  the  sum  of  $28,992.89^  the  same  being 
the  balance  of  a  certain  debt  secured  by  mortgage,  over  and 
above  the  amount  realized  from  the  sale  of  the  mortgaged 
premises ;  upon  which  judgment  an  execution  was  issued  Feb- 
ruary 26th,  1872,  levied  upon  the  land  in  controversy  on  the 
16th  day  of  March,  1872,  and,  on  the  19th  day  of  April,  1872, 
after  compliance  with  all  the  requirements  of  the  law  in  ad- 
vertising the  same,  said  land  was  sold  by  the  marshal ;  that 
the  defendant  became  the  purchaser  at  said  sale  of  all  the  said 
lands,  and  the  said  execution  was  duly  returned  on  the  27th 
day  of  July,  1872. 

"  4.  That  on  the  25th  day  of  January,  1876,  the  defendant 
received  a  deed  of  conveyance  from  the  marshal  upon  said 
sale,  conveying  to  him  all  the  lands  mentioned  in  the  com- 
plaint, which  deed  was  duly  recorded  by  the  recorder  of  this 
county,  on  the  2d  day  of  February,  1876;  and  the  defend- 
ant claims  title  to  said  lands  under  said  marshal's  deed. 

"  5.  That  prior  to  the  rendition  of  said  judgment  in  favor 
of  the  defendant  against  the  said  Benjamin  Rufiner,  to  wit,  on 
the  iSth  day  of  May,  1865,  the  defendant  entered  into  an 
agreement  with  the  said  Ruffner,  whereby,  upon  a  valid  and 
valuable  consideration,  the  entire  indebtedness  upon  which 
said  judgment  was  rendered  was  fully  satisfied  and  discharged^ 
and  it  was  then  and  there  agreed  between  the  defendant  and 
said  Rufiher  that  in  the  foreclosure  proceedings  then  pending^ 
there  should  be  no  judgment  rendered  against  said  Ruffner  for 
any  balance  of  the  debt  secured  by  said  mortgage  so  being 
foreclosed,  over  and  above  the  amounts  realized  from  the  sale 
of  the  mortgaged  premises ;  that  after  making  said  agreement 
the  defendant,  in  the  absence  of  said  Ruffner  and  his  attor- 
neys, and  without  their  knowledge  or  consent,  caused  aaid 
judgment  to  be  entered  against  said  Rufiher ;  and  that  said 
judgment  was  procured  by  the  defendant  through  fraud. 
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'^  Upon  the  foregoing  fiicts  the  court  states  the  following  con- 
clusions of  law : 

''  1.  That  the  said  judgment  rendered  in  the  circuit  court 
of  the  United  States^  in  favor  of  the  defendant,  against  the 
said  Benjamin  Bufiher,  was  and  is  void,  on  account  of  the 
fraud  practiced  by  the  defendant  in  procuring  it ;  and  that 
•said  judgment  does  not  sustain  the  sale  and  deed  of  convey- 
ance made  by  the  marshal,  under  which  the  defendant  claims 
title  to  the  land  in  controverisy. 

''  2.  The  plaintiff  is  the  owner  in  fee  simple  of  the  lands 
described  in  his  complaint,  and  is  entitled  to  have  his  title 
thereto  quieted  in  him  as  against  the  defendant/^ 

Appellant  excepted  to  the  conclusions  of  law,  and  judgment 
was  rendered  as  prayed  in  the  complaint. 

Appellant  moved  for  a  new  trial.  The  motion  was  over- 
ruled. The  assignment  of  errors  questions  the  correctness  of 
the  conclusions  of  law  stated  in  the  special  finding,  and  the 
correctness  of  the  action  of  the  court  in  overruling  the  motion 
for  a  new  trial. 

In  an  action  to  quiet  title  to  real  estate,  any  matter  of  de- 
fence, either  legal  or  equitable,  may  be  given  in  evidence 
under  the  general  denial.  Sections  596,  611,  612,  Code  of 
1852;  Sections  1055,  1070, 1071,  R.  S.  1881 ;  Graham  v. 
Oraham,  56  Ind.  23. 

No  question  is  made  as  to  the  want  of  an  issue  on  the  cross 
complaint.  The  parties,  without  objection,  tried  the  cause  as 
if  the  cross  complaint  had  been  answered  by  denial,  and  the 
case  is  to  be  treated  here  as  if  there  had  been  a  denial  of  the 
cross  complaint. 

The  question  which  must  control  the  decision  of  the  case  is 
whether  the  appellee  could  properly  be  permitted  to  attack 
appellant's  judgment  against  Buffner,  by  proving  that  it  was 
procured  by  fraud. 

It  is  a  well  settled  and  familiar  doctrine,  that  in  courts  of 
equity  a  judgment  may  be  enjoined  for  fraud  in  obtaining  it^ 
at  the  suit  of  the  injured  party. 


350  SUPREME  COURT  OF  INDIANA, 

Hogg  V.  Link. 

A  judgment  can  not  be  thus  attacked  for  fraud,  the  ques- 
tions concerning  which  were  litigated  in  such  judgment; 
but  fraud  used  in  obtaining  a  judgment  is  regarded  as  per- 
petrated upon  the  court,  as  well  as  upon  the  injured  party,, 
and  the  judgment  so  obtained  may  be  attacked  therefor. 
Pomeroy  Eq.  Jur.,  section  919. 

That  the  circumstances  under  which  the  judgment  against 
Ruffner  was  obtained,  as  shown  by  the  special  finding,  con- 
stituted such  a  fraud  as  would  authorize  the  interposition  of 
a  court  of  equity  upon  a  direct  application  by  the  judgment 
defendant  for  that  purpose,  has  often  been  held.  See  Nealis 
V.  DickSf  72  Ind.  374,  and  cases  cited ;  Blakedey  v.  John6ony 
13  Wis.  592 ;  Freeman  Judg.,  section  492. 

Under  the  radical  changes  introduced  by  the  modern  pro- 
cedure, resort  to  a  separate  proceeding  for  the  purpose  of  ob- 
taining equitable  relief  is,  under  some  cirpumstances,  ren- 
dered wholly  unnecessary.  In  the  pne  "  civil  action ''  pro- 
vided by  that  procedure,  "The  court  may  determine  "hny  con- 
troversy between  the  parties  before  it,  when  it  can  be  done 
without  prejudice  to  the  rights  of  others,  or  by  saving  their 
rights"  (section  22,  Code  of  1852 ;  section  272,  R.  S.  1881)  ; 
and  "  The  defendant  may  set  forth  in  his  answer  as  many 
grounds  of  defence,  counter-claim,  and  set-off,  whether  legal 
or  equitable,  as  he  shall  have."  Section  56,  Code  of  1852  ; 
section  347,  R.  8.  1881. 

Whether,  in  a  case  requiring  a  decision  of  the  question, 
fraud  in  obtaining  a  judgment  has  or  has  not  been  expressly 
and  distinctly  recognized  by  this  court  as  an  equitable  de- 
fence under  the  reformed  procedure,  it  has  been  so  regarded 
and  admitted  by  other  courts  and  by  learned  expositors,  and 
the  proposition  is  beyond  question.  Dobson  v.  Pearce,  12  N. 
Y.  156 ;  MandeinOe  v.  Reyndda,  68  N.  Y.  528 ;  Stowell  v. 
Eldredy  26  Wis.  504 ;  Rogers  v.  Gwinn,  21  Iowa,  58 ;  Pom- 
eroy Eq.  Jur.,  section  86,  n.  1 ;  Id.,  section  919 ;  Bliss  Code 
Plead.,  section  347-351  and  notes. 

Runner  was  not  a  party  to  this  suit.    The  appellee  did 
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not  and  coald  not  complain  of  the  judgment  on  Ruffiier's- 
behalf^  but  he  sought  to  protect  his  own  interest  in  the  land 
against  the  judgment  plaintiff's  claipi  of  title  through  the 
sale  and  conveyance  of  the  land  to  him^  under  his  judgment. 
At  the  time  of  its  r^ndition^  the  judgment  did  not  affect  any 
rights  of  the  appellee.  Afterward  the  judgment  defendant 
conveyed  the  land  to  the  appellee  by  warranty  deed  in  fee 
simple. 

Could  the  appellee  ask  a  court  to  interfere  in  his  behalf,  as- 
against  the  conveyance  to  the  judgment  plaintiff^  under  his 
judgment? 

Appellee  received  his  conveyance,  with  constructive  notice 
of  appellant's  judgment  lien,  and  it  does  not  appear  from 
the  finding  whether  or  not  he  had  actual  notice^  if  that  could 
affect  the  matter. 

It  does  not  appear  that  there  was  any  collusion  in  the 
procurement  of  the  judgment  for  the  purpose  of  defrauding 
the  appellee. 

The  burden  was  upon  the  appellee  to  impeach  the  appel- 
lant's title.  He  does  not,  upon  the  &cts  stated^  appear  ta 
have  any  right  to  attack  that  title.  French  v.  ShotweU,  5 
Johns.  Ch.  555 ;  ShufeU  v.  Shufdt,  9  Paige,  137 ;  Marriner 
V.  Smith,  27  Cal.  649 ;  Bigelow  Fraud,  175. 

The  judgment  should  be  reversed. 

Per  Curiam. — It  is  Ordered,  upon  the  foregoing  opinion,, 
that  the  judgment  be  reversed,  at  appellee's  costs,  and  that 
the  cause  be  remanded,  with  instructions  to  state  conclusions 
of  law  in  accordance  with  said  opinion,  and  to  enter  judgment 
accordhigly. 

On  Petition  fob  a  Rehearing. 

Black,  C — ^We  have  examined  again  the  question  involved 
in  this  case,  under  a  petition  for  a  rehearing,  and  after  care- 
ful consideration  we  have  found  no  reason  to  modify  the  con- 
clusion before  reached.  We  take  this  occasion  to  indicate 
more  definitely  the  grounds  of  our  decision. 
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A  judgment  of  a  court  having  jurisdiction  is  conclusive  of 
the  issue  involved,  as  between  the  parties  and  their  privies. 
Fraud  in  the  procurement  of  the  judgment  is  an  extrinsic  and 
collateral  fSeuct,  and  constitutes  ground  for  a  direct  attack  upon 
the  judgment  by  a  party  thereto,  by  an  application  correspond- 
ing to  an  original  bill  in  equity.  Whether  there  is  in  this 
State  any  other  mode  of  direct  attack  for  such  cause,  as  by 
application  for  a  new  trial,  we  need  not  here  examine.  Whether 
a  party  to  a  judgment  should  be  permitted  to  impeach  it  col- 
laterally for  fraud  in  obtaining  it,  is  a  question  which  presents 
no  difficulty  under  the  code,  which  permits  equitable  defences, 
as  we  took  occasion  in  our  original  opinion  to  show,  by  way 
of  introduction  and  in  agreement  with  the  position  assumed 
on  that  point  .in  the  argument  of  counsel  for  the  appellee. 
But  here  there  is  no  contest  between  the  parties  to  the  judg- 
ment. The  appellant  properly  introduced  the  judgment  in 
evidence  as  the  foundation  of  his  claim  of  title.  The  appel- 
lee was  not  a  party  or  privy  to  that  judgment,  but  was  a 
stranger.  His  certain  property  was  subject  to  the  judgment 
to  the  extent  to  which  it  might  exhaust  that  property,  pur- 
chased by  him  subject  to  the  lien  thereof. 

A  stranger  to  a  judgment  or  decree  may  impeach  it  collat- 
erally, at  law  or  in  equity,  for  fraud  in  its  concoction.  This 
is  a  general  statement  of  limited  applicability,  and  needs  illus- 
tration. It  is  sometimes  said  that  fraud  renders  void  a  judg- 
ment procured  thereby ;  and  it  is  thereupon  insisted  on  be- 
half of  the  appellee  that  the  judgment  in  question  must  be 
treated  as  a  nullity ;  but  such  expression,  like  that  in  refer- 
ence to  the  impeachment  of  judgments  and  decrees  by  stran- 
gers, must  be  interpreted  by  the  &cts  of  the  cases  in  which  it 
is  used.  When  it  is  said  of  a  judgment  of  a  domestic  court, 
in  a  cause  in  which  the  court  had  jurisdiction  of  the  subject- 
matter  and  of  the  parties,  and  the  contrary  is  not  pretended, 
that  it  is  void  because  of  fraud  in  its  procurement,  this  must 
be  understood  in  a  qualified  sense.  It  means  that  the  judg- 
ment will  be  treated  as  a  nullity  when  the  fraud  has  been 
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shown  in  a  proper  proceeding  between  proper  parties^  and  by 
competent  evidence.  Until  this  has  been  done^  the  judgment^ 
valid  on  its  face^  ia  voidable  only^  and  must  be  treated  and  en- 
forced as  a  valid  judgment. 

Counsel  have  mentioned  no  ease^  and  we  have  found  none^ 
which  seems  to  us  to  sustain  the  appellee's  attack  upon  the 
judgment  in  question. 

In  Duchess  of  Kingston's  Casey  2  Smith's  Leading  Cas. 
609^  it  was  said  in  the  opinion  of  the  judges^  pronounced 
by  Lord  Chief  Justice  DeGrey  :  "  In  civil  suits,  allnetrangers 
may  falsify,  for  covin  "  (that  is,  collusion), "  either  fines,  or  real 
or  feigned  recoveries ;  and  even  a  recovery  by  a  just  title,  if 
collusion  was  practiced  to  prevent  a  &ir  defence ;  and  this, 
whether  the  covin  is  apparent  upon  the  record,  as  not  essoin- 
ing or  not  demanding  the  view,  or  by  suffering  judgment  by 
confession  or  default ;  or  extrinsic,  as  not  pleading  a  release, 
collateral  warranty,  or  other  advantageous  pleas ; ''  and  that 
'' collusion,  being  a  matter  extrinsic  of  the  cause,  may  be  im- 
puted by  a  stranger,  and  tried  by  a  jury."  The  case  was  a 
prosecution  of  the  Duchess  of  Kingston  before  the  House  of 
Lords  for  bigamy,  and  the  language  above  quoted  was  in  an 
opinion  in  response  to  interrogatories  propounded  by  the 
Lords.  It  was  held  by  the  judges  that  a  sentence  in  a  suit  for 
jactitation  of  marriage,  which  was  not  in  rem,  but  was  in^per^ 
sonam,  brought  by  the  defendant  in  the  criminal  action  against 
her  first  husband,  was  not  conclusive  against  the  crown  in  the 
criminal  action,  the  parties  not  being  the  same ;  and  it  was  said 
that,  admitting  the  sentence  of  jactitation  to  be  conclusive 
upon  an  indictment  for  bigamy,  the  counsel  for  the  crown 
might,  nevertheless,  be  admitted  to  avoid  the  effect  of  such 
sentence  by  proving  the  same  to  have  been  obtained  by  fraud 
or  collusion. 

The  fraud  in  the  suit  for  jactitation  of  marriage  was  not 
fraud  practiced  by  one  party  to  the  suit  upon  the  other  party, 
but  was  collusion  of  the  parties,  and  public  policy  was  a  suf- 
VOL.  90.— 23 
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ficient  reason  for  permitting  impeachment  by  the  crown  on 
the  ground  of  collusion. 

In  Shedden  v.  PcUrick,  1  Macq.  Ap.  Cas.  535, 607,  the  Lord 
Chancellor  said  he  did  not  wish  it  to  be  understood  that  he 
concurred  in  the  suggestion  '^  that  under  no  circumstances  can 
a  judgment  of  your  Liordships'  House  be  called  in  question, 
if  it  be  established  that  it  was  not  a  judgment  in  a  bona  fide 
suit,  but  obtained  by  the  fraudulent  collusion  of  both  parties, 
in  order,  either  by  means  of  that  judgment,  to  defeat  the  ob- 
jects of  gpblic  justice,  or  to  defeat  the  rights  of  one  of  the 
nominal  parties,  he  being  an  infant,  whose  rights  were  under 
the  guardianship  of  another,'^  a  colluding  party,  his  factor  loco 
tiUoria,  It  was  said,  on  page  620,  that  the  only  question  in  such 
cases  of  impeachment  is  whether  the  former  judgment  was  a 
real  judgment  or  not. 

In  Harrison  v.  The  Mayor ^  do.,  4  DeCJex,  M.  &  6. 137,  on 
a  question  of  legitimacy,  where  there  was  evidence  of  a  sen- 
tence of  nullity  of  the  marriage  in  the  consistorial  court  of 
Winchester,  for  want  of  the  consent  of  the  &ther  of  the  wife, 
it  was  permifted  to  the  heir  to  show  in  avoidance  that  the 
sentence  was  procured  by  collusion  of  the  parties,  the  hus- 
band and  wife,  and  that  her  father  did  consent. 

Meddowcroft  v.  Huguenin,  4  Moore  (Privy  Council),  386, 
was  a  cause  brought  in  the  prerogative  court,  in  1842,  citing 
the  respondent  to  show  cause  why  letters  of  administration 
should  not  be  revoked.  The  respondent  in  her  responsive  al- 
legation pleaded  a  sentence  passed  in  1816,  in  a  cause  in  the 
consistorial  court  of  London,  annulling  the  marriage  of  the 
appellant's  &ther  and  mother  before  the  birth  of  the  appel- 
lant, said  cause  having  been  brought  by  the  father  and  guar- 
dian of  the  appellant's  &ther  against  the  appellant's  mother. 
The  appellant  responded  that  said  sentence  was  not  valid  as 
against  the  appellant,  because  of  collusive  conduct  of  his 
father  and  mother,  by  which  there  was  no  bona  fide  contes- 
tation of  the  suit  to  annul  the  marriage,  and  the  true  state 
of  the  facts  was  suppressed.    It  was  held,  on  demurrer,  that 
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collusion  would  make  a  judgment  a  nullity^  if  between  the 
parties^  but  that  here,  though  the  &cts  stated,  if  proved,  might 
amount  to  fraud,  there  was  no  collusion,  and  the  former  judg- 
ment was  not  impeachable  on  the  facts  stated.  See  Perry  v. 
Meddowcrofti  10  Beav.  122,  131 ;  Meddowcrofi  v.  Hugueniny 
3  Curteis,  403. 

The  impeachments  of  judgments  by  third  persons  most  fre- 
quent are  by  creditors  of  the  judgment  defendant.  Judgments 
are  expressly  mentioned  amoug  the  modes  of  defrauding 
creditors  provided  against  by  the  statute*  13  Eliz.  Ch.  5, 
and  section  17  of  our  statute  of  frauds. 

In  3  Chit.  PI.  1166,  precedents  are  given  of  replications,  in 
an  action  against  an  executor,  to  a  plea  of  a  judgment  already 
recovered  by  a  third  person  against  the  executor,  and  that  he 
had  fully  administered,  except  goods  of  a  value  not  sufficient 
to  satisfy  such  judgment,  the  replication  in  one  precedent  be- 
ing that  the  judgment  was  had  and  obtained  ''by  the  fraud 
and  covin  of  the  said  defendant,  and  with  the  intent  to  defraud 
the  said  plaintiff  of  his  debts  ;'^  and  in  another  precedent  that 
the  defendant  permitted  and  suffered  the  said  judgment  to 
pass  against  him  for  more  than  was  due  and  owing  from  the 
testator  to  the  judgment  plaintiff,  ''by  the  fraud  and  covin  of 
the  said  defendant  and  the  said  judgment  plaintiff.^' 

In  Dougherty's  Estate,  9  W.  &  S.  189,  it  was  said:  "It 
is  contended,  however,"  (by  creditors)  "that  the  judgment  is 
fraudulent,  because  he  who  confessed  it  was  defrauded.  A 
surreptitious  judgment,  however,  is  fraudulent  only  as  to  the 
immediate  parties." 

In  Thompson's  Appeal,  57  Pa.  St.  175,  where  a  bond  and 
warrant  of  attorney,  upon  which  a  judgment  was  eptered,  was 
executed  by  the  judgment  defendant  upon  a  false  representa- 
tion as  to  the  amount  secured  by  them,  it  was  said  that  the 
judgment  defendant  was  the  only  person  who  could  set 
aside  the  judgment  for  that  reason ;  that  his  judgment  cred- 
itors might  attack  a  judgment  collaterally  when  it  was  a  fraud 
upon  them,  as  where  there  had  been  collusion  between  the 
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debtor  and  the  creditor^  but  they  could  not  set  it  aside  merely 
because  it  was  a  fraud  upon  the  debtor;  that  if  the  judgment 
defendant  had  been  defrauded  into  giving  a  judgment^  it  could 
not  have  been  given  with  a  secret  agreement  to  defraud  others. 
His  consent  being  wanting^  there  was  no  collusion.  See^  also, 
DrexePa  Appeal,  6  Pa.  St.  272 ;  Lewis  v.  Rogers,  16  Pa.  St. 
18;  State  v.  Fife,  2  Bailey,  337;  Den.  v.  Oadon,  4  Zab. 
818 ;  Gandee  v.  Lord,  2  N.  Y.  269 ;  Gere  v.  Gundlach,  57  Barb. 
13;  Harker  v.  OlideweU,  23  Ind.  219;  Adkins  v.  Nicholson, 
39  Ind.  535;  Feader  v.  WoodfU,  23  Ind.  493;  Harbaugh  v. 
Hohn,  52  Ind.  243 ;  MoAlpine  v.  Sweetser,  76  Ind.  78 ;  Bump 
Fraud.  Convey.  17,  18.    . 

A  mortgagee  may  collaterally  impeach  a  judgment  affecting 
him,  entered  by  collusion,  but  not  a  judgment  recovered 
through  fraud  practiced  by  the  judgment  plaintiff  upon  the 
judgment  defendant,  the  mortgagor.  Mason  v.  Messenger,  17 
Iowa,  261 ;  Hackett  v.  Manlove,  14  Cal.  85 ;  Esty  v.  Long,  41 
N.  H.  103 ;  DeArmond  v.  Adams,  25  Ind.  455. 

A  surety  may  collaterally  impeach  a  judgment  rendered 
against  his  principal,  where  it  was  obtained  by  collusion  be-  {t 

tween  the  creditor  and  principal  debtor  to  defraud  the  surety. 
Biddfe  V.  Baker,  13  Cal.  295 ;  Douglass  v.  Howard,  24  Wend. 
35 ;  Annett  v.  Terry,  35  N.  Y.  256 ;  BridgepoH,  etc.,  (h.  v.  W^- 
son,  34  N.  Y.  275 ;  Great  Falls,  etc..  Go.  v.  Worster,  45  N.  H. 
110;  Beyer  v.  Williams,  4  McLean,  577 ;  People  v.  Dovming, 
4  Sandf.  189;  Bigelow  Est.,  3d  ed.,  97,  n.  1. 

The  rights  of  persons  to  the  title  of  lands  may  not  be 
shifted  and  postponed  to  their  juniors  by  merely  colorable 
proceedings,  to  which  such  persons  are  not  parties,  and  which 
are  collusively  conducted  for  the  purpose  of  cutting  off  the 
prior  title;  and  a  judgment  so  obtafhed  may  be  impeached 
for  fraud  by  the  stranger  thereto,  whose  existing  title  is  af- 
fected by  it,  and  to  defraud  whom  it  was  obtained.  Atkinson 
V.  AUm,  12  Vt.  619;  Webster  v.  Reid,  11  How.  437;  Gas- 
well  V.  Gaswell,  28  Maine,  232  ;^Inman  v.  Mead,  97  Mass.  310. 

A  purchaser  of  real  estate  for  a  valuable  consideration  is 
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protected  by  statute  (27  Eliz.  ch.  4 ;  sectioDS  12  and  13  of 
oar  statute  of  frauds)^  but  the  fraud  from  which  he  is  so  pro- 
tected must  be  the  fraud  of  one  under  whom  he  claims  title^ 
and  if  he  purchase  with  actual  or  legal  notice  of  a  prior 
fraudulent  conveyance,  there  must  have  been  collusion  to 
avail  him. 

A  judgment  confessed  without  authority  could  not  be  set 
aside,  directly  or  collaterally,  by  a  terre-tenant,  who  came  in 
under  the  defendant.  It  was  said:  '^Even  a  collusive 
judgment,  though  a  nullity  as  to'  creditors,  is  conclusive  be- 
tween the  parties  to  it ;  and  a  terre-tenant  claiming  by  con- 
veyance from  the  defendant,  stands  on  no  higher  ground.^' 
Davidson  v.  Thornton,  7  Pa.  St.  128. 

la  French  v.  ShotweU,  5  Johns.  Ch.  556,  cited  in  our  orig- 
inal opinion,  the  original  judgment  was  upon  a  bond  and 
warrant  of  attorney,  and  constituted  a  part  of  the  fraudulent 
imposition  (see  ShufeU  v.  Shufelt^  9  Paige,  137, 147 ;  Mason  v. 
Messenger^  17  Iowa,  261 ;  Wilhelmi  v.  Leonard,  13  Iowa,  330). 
It  was  said :  "  TenBroeck,  the  original  party  to  the  judg- 
ment, might  have  impeached  it  for  fraud.''  This,  of  course, 
could  not  have  been  for  matter  of  mere  defence.  The  Chan- 
cellor further  said,  speaking  of  the  original  judgment :  '^  If 
a  judgment  was  fraudulent  by  collusion  between  the  par- 
ties to  it,  on  purpose  to  defraud  a  subsequent  purchaser,  the 
case  would  present  a  very  different  question.  But  if  the 
judgment  was  fraudulent  only  as  between  the  parties,  it  is 
for  the  injured  party  alone  to  apply  the  remedy.  *  *  Feuds 
and  litigation  would  be  interminable,  if  any  distinct  purchaser 
of  distinct  parcels  of  land,  affected  by  a  judgment,  existing, 
and  known  when  they  became  interested,  could  overhaul  the 
judgment  upon  an  allegation  of  usury,  extortion  or  fraud, 
practiced  upon  their  principal,  the  vendor,  when  he  himself 
chooses  to  acquiesce  in  the  alleged  injury,  or  has  expressly 
waived  all  complaint.  It  is  stated  to  have  been  a  principle  of 
the  common  law,  that  a  fraud  could  only  be  avoided  by  him, 
who  had  a  prior  interest  in  the  estate  affected  by  the  fraud^  and 
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not  by  him  who,  subsequently  to  the  fraud,  acquired  an  interest 
in  the  estate.  (  Upton  v.  Basset,  Cro.  Eliz.  445,  and  recognized 
in  3  Co.,  83  a.)  *  *  The  judgment  precludes,  on  general 
principles;  for  the  purchaser  voluntarily  comes  in  under  the 
judgment,  j>ro  bono  et  malo,  and  except  in  the  special  case  in 
which  the  judgment  was  confessed  coUusively,  and  by  a  cor- 
rupt agreement  to  defraud  some  subsequent  purchaser  (a  case 
hardly  to  be  supposed),  he  must  take  the  lien  as  he  finds  it, 
and  has  no  business  to  interfere  with  the  contracts  of  other 
people." 

Counsel  direct  our  attention  to  the  fact  that  in  Marriner  v. 
Smith,  27  Cal.  650,  cited  in  our  original  opinion,  the  court 
permitted  the  plaintiff  to  amend  his  pleadings.  This  was 
because  the  pleadings  did  not  clearly  show  whether  or  not 
the  judgment  was  a  lien  upon  the  real  estate  conveyed.  If  it 
could  be  shown  that  it  was  not  a  lien,  the  grantee  might  be 
relieved,  though  the  judgment  could  not  be  impeached  by 
the  purchaser  for  fraud  against  the  judgment  defendant. 

There  was  evidence  on  the  trial  of  the  case  at  bar,  that 
the  appellee  paid  a  valuable  consideration  for  the  land,  though 
this  was  not  shown  in  the  special  finding.  If  he  took  by 
warranty  deed,  paying  full  value  for  the  land,  he  would  have 
the  equities  of  one  whose  land  is  bound  for  another's  debt. 
But  where  one  takes  such  a  conveyance,  with  legal  Motice  of 
a  judgment  lien  upon  the  land,  though  he  pay  full  value,  he 
must  rely  upon  his  grantor's  covenants  and  the  equities  aris- 
ing out  of  the  relation  thus  voluntarily  assumed,  without  the 
right  to  impeach  the  judgment  lien  for  fraud  practiced  against 
the  judgment  defendant  alone  in  the  procurement  of  the 
judgment.  We  know  of  no  principle  of  law  or  equity  or 
statutory  provision  authorizing  him  to  impeach  the  judgment. 

Feb  Curiam. — ^The  petition  for  a  rehearing  is  overruled. 
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The  State,  ez  reL  Hord,  Att'y  General,  v.  Board  Ck)mm'r8  of  St  Joseph  Co. 


No.  10,713. 

The    State,   ex   rel.   Hord,  Attorney  General,  v.    mq  m\ 
Board  of  Commissioners  of  St.  Joseph  County. 

School  Funds. — Tuition. — MimppropriaJtUm, — SUxtaU  of  LimiUUions, — Ofiee 
and  Offieera. — Fees, — The  statute  of  limitations  of  1852  does  not  bar  a 
recovery  against  a  county  for  misapproprhition  of  funds  donated  by  the 
Constitution  and  laws  exclusiWly  to  tuition  in  the  common  schools; 
and  the  appropriation  of  any  part  of  it  to  the  payment  of  officers'  fees 
for  collecting  or  managing  the  funds  is  wholly  unauthorized,  and  a  vio- 
lation of  a  trust  which  it  is  not  in  the  power  of  a  county  to  deny. 

Prom  the  St.  Joseph  Circuit  Court. 

F.  T.  Hord,  Attorney  General,  for  appellant. 
A.  Anderson,  for  appellee. 

Hammond,  J. — The  Attorney  General,  October  23d,  1882, 
filed  the  following  claim  before  the  county  board  of  St.  Joseph 
county : 

^'  William  D.  Smith,  Esq.,  Auditor  of  St,  Joseph  County,  Indiana : 
"Dear  Sir:  Under  the  school  law  of  1865  the  income 
derived  from  interest  on  loans  of  the  common  and  congres- 
sional school  funds,  together  with  the  tax  collected  for  com- 
mon school  purposes,  must  be  used  exclusively  for  tuition  in 
the  common  schools  of  the  State ;  and,  whereas,  a  part  of  the 
revenues  so  collected  in  St.  Joseph  county  have  been  diverted 
from  the  purpose  set  forth,  viz. : 

"  To  the  payment  of  oflBcers'  fees  for  managing  and  dis- 
bursing the  same  (which  fees  should  have  been  paid  out  of 
<K>unty  funds),  as  follows : 

Gom'rs'  Record  4,  p.  102,  cong'al  school'  interest  .  $  60  74 
"  "  "     103,  common    "  "  37  80 

"  "         "     154,  common  and  congressional 

school  interest  .    .    .    .    123  15 
Com'rs'  Record  4,  p.  222,  cong'al  school  interest .      75  19 
"  "  "     224,  common    "  "  46  27 

^  *^         "     256,  common  and  congressional 

school  interest ....    135  66 
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Com  W  Record  4,  p.  530^  common  and  congressional 

school  interest  ....      84  88 

Total $563  68 

'^I  also  find^  upon  examining  the  settlements  made  by  your* 

treasurer  with  the  Treasurer  of  State^  that  fees  for  collecting  the 

school  tax  were  charged  and  withheld  at  settlement  as  follows  r 

April,  1856 ' $  99  04 

April,  1857 98  15 

April,  1858 • 96  12 

April,  1859 89  42 

April,  1860 142  56 

April,  1861 133  34 

Total $658"62 

Less  amount  charged  to  State 92  54 

$566  08 
"  You  .are  hereby  respectfully  requested  to  issue  your  war- 
rant upon  the  county  treasurer  in  my  &vor  for  $563.68,  the 
same  to  be  receipted  back  into  the  treasury,  to  the  credit  of 
school  revenue,  f<»r  distribution  in  St.  Joseph  county,  and  for 
$566.08  to  be  by  me  paid  to  the  Treasurer  of  State  to  credit 
of  State  school  revenue.  D.  P.  Baldwin, 

"Attorney  General  of  Indiana.'^ 
The  county  board  refused  to  allow  the  claim.  The  Attor* 
ney  General  appealed  to  the  court  below.  The  appellee  an- 
swered in  three  paragraphs.  The  first  was  the  six  years,  the 
second  the  fifteen  years,  and  the  third  the  twenty  years  stat- 
ute of  limitations;  each  alleged  that  the  appellant^s  cause  of 
action  did  not  accrue,  within  the  period  named,  before  Sep- 
tember 19th,  1881;  The  appellant^s  demurrer  to  each  para- 
graph of  the  answer  was  overruled,  and  an  exception  taken. 
The  appellant  declining  to  amend,  judgment  was  rendered 
"that  the  plaintiff  take  nothing  by  this  action,  and  that  the 
defendants  recover  of  the  plaintiff  their  costs." 

The  overruling  of  the  demurrer  to  the  answer,  and  the 
rendering  of  judgment  in  fiivor  of  the  appellee  for  costs,  are 
assigned  as  errors. 
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As  no  exception  was  taken  to  the  judgment  for  costs,  the 
record  presents  no  question  upon  that  point. 

The  only  question  before  us  is  whether  the  appellee's  an- 
swer, or  any  paragraph  of  it,  stated  &ct8  sufficient  to  bar  the 
appellant's  action. 

Prior  to  the  present  code,  which  went  into  force  Septem- 
ber 19th,  1881,  the  State  was  barred  by  the  limitations  of 
actions  the  same  as  persons.  Section  224,  2  B.  S.  1876,  p. 
129.  And  where  an  action  is  fully  barred  by  a  statute,  its  re- 
peal does  not  revive  the  cause  of  action. 

The  funds  referred  to  in  the  appellant's  claim  are  what  are 
denominated  "  school  revenue  for  tuition."  It  appears  from 
this  claim,  which  is  not  denied  by  the  answer,  that  the  officers' 
fees  for  managing  and  disbursing  that  part  of  the  fund  de- 
rived by  interest  from  the  "  common  school  fund  "  and  from 
the  "  congressional  school  fund,"  were  paid  out  of  such  tui- 
tion fund ;  and  that  the  treasurer's  fees  for  collecting  the  school 
tax  were  paid  out  of  the  same. 

Section  3,  of  article  8  (sec.  184,  R.  S.  1881),  of  the  Con- 
stitution of  the  State,  provides  that  the  income,  which  is  the 
interest,  of  the  common  school  fund,  "  shall  be  inviolably  ap- 
propriated to  the  support  of  common  schools,  and  to  no  other 
purpose  whatever." 

Section  6,  of  the  same  article  (sec.  187,  R.  S.  1881),  pro- 
vides that  "  The  several  counties  shall  be  held  liable  for  the 
preservation  of  so  much  of  the  said  fundus  may  be  intrusted 
to  them,  and  for  the  payment  of  the  annual  interest  thereon." 

Section  7,  of  the  same  article  (sec.  188,  R.  S.  1881),  pro- 
vides that  ^^AU  trust  funds  held  by  the  State  shall  remain  in- 
violate, and  be  faithfully  and  exclusively  applied  to  the  pur- 
poses for  which  the  trust  was  created." 

By  sections  1  and  2,  of  the  common  school  law  of  1855,  1 
G.  &  H.  542-3,  the  income  of  the  common  school  fund,  and 
the  taxes  levied  and  collected  for  tuition,  were  required  to  be 
applied  exclusively  to  furnishing  tuition  in  the  common  scl^ools 
of  the  State.     The  same  prpvisions,  substantially,  are  con- 
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tained  in  the  school  law  of  1865^  still  in  force.  Section  4325^ 
R.  S.  1881. 

Provisions  are  made  for  payment  out  of  the  county  fund 
of  the  fees  of  officers  for  collecting,  managing  and  disbursing 
the  tuition  fund.     Sections  5909,  5927  and  5928,  R.  S.  1881. 

From  the  constitutional  and  statutory  provisions  above  re- 
ferred to,  it  is  manifest  that  with  reference  to  common  school 
funds  the  State  and  the  county  act  simply  as  trustees  for  the 
benefit  of  the  school  children  of  the  State.  We  think  that 
the  above  provisions  are  entirely  inconsistent  with  any  stat- 
ute of  limitations  that  can  be  relied  upon  to  protect  the  county 
from  the  execution  of  its  trust.  It  can  not  repudiate  or  dis- 
tivow  its  trust;  and,  where,  as  in  the  present  case,  it  misap- 
propriates common  school  funds,  no  failure  of  the  proper  of- 
ficials to  bring  suit  for  any  length  of  time,  after  notice  of  the 
misappropriation,  can  be  set  up  by  way  of  limitation  to  the 
action,  to  the  prejudice  of  the  beneficiaries  of  the  trust. 

Our  conclusion  is  that  the  statute  of  limitations  is  inap- 
plicable to  this  case. 

Judgment  reversed,  with  instructions  to  the  court  below  to 
sustain  the  demurrer  to  each  paragraph  of  the  answer* 
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i48__i48i  Board  op  Commissioners  op  Orange  County  v.  Rit- 

,1M   606,  TER   £T   AL. 

JBoABD  OF  Commissioners.— jSkoAimen^  <^  CZatm. — Ikmiud  AeeounL — Ftead- 
tn^.— Under  section  5761,  B.  S.  1881,  in  force  since  May  6th,  1853,  in  pre- 
senting a  claim  to  the  board  of  commissioners  for  allowance,  no  formal 
complaint  is  necessary  in  the  statement  of  snch  claim ;  but  an  itemised 
account,  giving  "  a  detailed  statement  of  the  items  and  dates  of  charge," 
is  sufficient.    On  this  point  Board,  etc,  v.  Hon,  87  Ind.  356,  is  overruled. 

Same. — Toumahip  Trustee, — Oveneer  of  the  Poor. — Medieal  or  Surgical  Services 
to  Paupers* — Contract  by  County  Board  with  Physicians  and  Surgeons, — Duty 
of  Township  Trustee. — Defence. — Under  the  statutes  of  this  State,  the  pau- 
pers of  each  county  must,  in  any  ^yent,  receive  necessary  medical  or 


MAY  TERM,  1883.  363 

Board  of  Commissioners  of  Orange  Conntj  v.  RitteV  et  oL 

surgical  attention  at  the  expense  of  the  county.  It  is  the  duty  of  the 
county  board  to  contract  with  physicians  to  attend  upon  the  poor  gen- 
erally in  the  county ;  but  the  township  trustee,  as  overseer  of  the  poor,  has 
the  oversight  and  care  of  all  poor  persons  in  his  township,  so  long  as 
they  remain  a  county  charge,  and  must  see  that  they  are  properly  re- 
lieved and  taken  care  of.  Where  a  physician  or  surgeon  is  employed 
by  a  township  trustee  to  attend  upon  a  pauper  in  his  township,  if  the 
county  board  had  at  the  time  of  such  employment  and  service  a  con- 
tract with  some  other  physician  or  surgeon. to  attend  upon  the  poor  of 
such  township,  this  is  matter  of  defence,  to  be  shown  by  the  county 
board,  to  any  claim  presented  for  allowance  by  the  physician  or  surgeon 
employed  by  such  township  trustee. 

Same. — Chntr<uA  vnth  Physician  or  Surgeon. — Judicial  or  Admmistraiive  DviieB, 
— Barol  Emdenee. — In  making  a  contract  with  a  physician  or  surgeon  for 
attendance  upon  the  poor  generally  of  the  county,  the  county  board  does 
not  act  judicially,  but  in  the  discharge  of  an  administrative  duty;  and 
while  the  minutes  of  the  county  board  ought  to  show  a  memorandum  at 
least  of  such  contract,  yet,  if  they  fail  to  do  so,  the  contract  is  not 
thereby  invalidated,  but  may  be  established  by  parol  evidence. 

Pbacticb. — Ccrt^icale  of  Township  Trustee, — OompeteTit  Evidence, — Error,-^ 
Where  the  certificate  of  a  township  trustee  is  made  a  part  of  the  claim- 
ant's demand,  as  presented  to  the  county  board,  the  admission  of  such 
certificate  in  evidence  is  not  an  error  available  for  the  reversal  of  the 
judgment. 

From  the  Orange  Circuit  Court. 

TFl  Farrdl,  for  appellant. 
T.  B,  Buakirky  for  appellees. 

HowK,  J. — The  appellees,  John  A.  Bitter  and  Theophilus 
P.  Carter,  under  the  firm  name  of  Ritter  &  Carter,  presented 
to  the  appellant  for  allowance  two  claims  or  accounts;  each 
for  medical  and  surgical  services  rendered  by  them,  at  the 
request  of  the  township  trustee,  to  paupers  of  Orange  county. 
Each  of  these  claims  was  disallowed  by  the  appellant,  and 
from  its  action  in  each  case  an  appeal  was  taken  by  the  claim- 
ants to  the  circuit  court  of  the  county.  The  two  cases  were 
there  pending  on  the  23d  day,of  January,  1882,  at  an  ad- 
journed term  of  the  court,  and,  by  agreement  of  the  par- 
ties, were  then  and  there  consolidated. 

Issues  were  formed  in  the  consolidated  cause,  and  were 
submitted  to  a  jury  for  trial,  and  a  verdict  was  returned  for 


364  SUPREME  COURT  OF  INDIANA, 

Board  of  Commissioners  of  Orange  County  v.  Ritter  ei  aL 

the  appellees^  assessing  their  damages  in  the  sum  of  $55.50. 
Over  the  appellant's  motion  for  a  new  trial,  and  its  exception 
saved,  the  court  rendered  judgment  against  it  and  in  appel- 
lees' favor  for  their  damages  and  costs. 

In  this  court  the  appellant  has  assigned  the  following  crors : 

1.  The  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action ; 

2.  The  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint; and, 

3.  The  court  erred  in  overruling  the  motion  for  a  new  trial. 

The  first  two  of  the  alleged  errors  call  in  question  the  suf- 
ficiency of  the  appellees'  cause  of  action  or  claim  against 
the  appellant,  the  one  before,  and  the  other  afler,  the  verdict 
of  the  jury.  As  we  have  already  said,  the  appellees,  in  their 
firm  name  of  Ritter  &  Carter,  presented  to  the  appellant,  for 
allowance,  two  claims  or  accounts,  in  substance  as  follows: 

1.  "  Orange  County,  Indiana,  to  Ritter  &  Garter ,  Dr. 

"To  services  rendered  Ide  Beck,  June  17th,  1881, 

accouchement  of  wife $10  00 

"  To  services  rendered  Samuel  Owens,  pauper,  ad- 
justing fracture  of  femur,  March  8th,  1881  ...    10  00 

"To  services  rendered  Sarah  Hanraer,  pauper,  ac- 
couchement and  delivery  with  instruments,  Feb- 
ruary, 1881 25  00 

"Total $45  00.'^ 

This  account  was  verified  by  the  affidavit  of  John  A.  Rit- 
ter, and  is  followed  in  the  record  by  an  order  as  follows : 
"Office  of  Trustee  of  Orangeville  Township, 

"Orange  County,  Ind.,  June  17th,  1881: 

"  Dr.  John  A.  Ritter  :     You  are  hereby  authorized  to 

attend  the  wife  of  Ide  Beck,  a  poor  person  of  this  township, 

during  her  sickness,  which  is  now  imminent,  and  charge  the 

same  to  account  of  Orange  county. 

"  Respectfully  and  truly  yours, 

(Signed)    "Will  T.  Hicks,  Trustee." 
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Then  follows  in  the  record  a  certificate  in  substance  as 
follows : 

"  Orangeville,  Ind.,  September  6th,  1881. 
"2b  the  Board  of  Gommissionera  of  Orange  County: 

"  The  claim  of  Dr.  John  A.  Ritter  for  attention  given  to 
Samuel  Owens,  a  pauper,  broken  leg,  last  February,  and  also 
to  Sarah  Hanmer,  a  pauper,  child-birth,  same  month,  is  just 
and  should  be  paid.        (Signed)    Will  T.  Hicks, 

\  "  Trustee  Orangeville  Township." 

2.  Appellees'  second  cause  of  action  was  stated  substan- 
tially as  follows :  , 

"  Paoli,  Ind.,  September  6th,  1881. 
Orange  Gountyy  Indiana^  to  John  A,  Ritter  and  Theophilus 

P.  Oarter,  partners,  doing  business  under  the  name  of  Ritter 

&  Oarter,  Dr. 
"To    services   rendered    James  Mitchell,   pauper. 

(Items  omitted  from  January  26th  to  March  28th, 

1881).     Total ISS  00." 

This  claim  was  verified  by  the  affidavit  of  John  A.  Ritter, 
and  with  it  was  filed  an  order  in  substance  as  follows : 

"Northwest  Township,  February  3d,  1881. 

'*Dr.  John  A.  Ritter — Sir:    You  are  authorized  to 
give  James  Mitchell,  a  pauper  of  this  Northwest  township, 
such  medical  and  surgical  aid  as  his  case  den(ands. 
(Signed)    "James  W.  McCauley, 

*'  Trustee  Northwest  Township." 

In  discussing  the  sufficiency  of  the  appellees'  claim  or  cause 
of  action,  the  appellant's  counsel  says :  "  The  point  we  de-* 
sire  to  make  against  the  complaint  is,  that  before  a  physician 
can  recover  in  an  action  against  a  board  of  commissioners  for 
medical  services  rendered  to  the  poor,  he  must  allege  in  his 
complaint,  and  prove  on  the  trial,  that  the  board  of  commis- 
sioners had  made  no  provision  for  medical  attendance  on  the 
poor  of  the  township  wherein  the  services  were  rendered,  or 
that  there  existed  such  an  emergency  as  precluded  the  attend- 
ance of  the  regularly  employed  physician." 
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What  must  be  alleged  in  appellees'  claim  or  cause  of  action 
is  properly  called  in  question  by  the  first  two  alleged  errors  ; 
but  neither  of  these  errors  presents  any  question  in  relation  to 
what  the  appellees  must  "  prove  on  the  trial."  Appellant's 
counsel  bases  his  argument  against  thp  sufficiency  of  appel- 
lees' claim  or  cause  of  action  in  this  case  upon  the  provisions 
of  section  5764,  R.  S.  1881.  This  section  took  effect  on  the 
6th  day  of  March,  1859,  and  has  never  been  expressly  re- 
pealed.    In  this  section  it  is  provided  as  follows :         ^ 

"  It  is  hereby  specially  made  the  duty  of  such  board  to 
•contract  with  one  or  more  skilful  physicians,  having  knowl- 
edge of  surgery,  to  attend  upon  all  prisoners  confined  in  jail, 
or  paupers  in  the  county  asylum,  and  "  (the  board)  "  may  also 
contract  with  physicians  to  attend  upon  the  poor  generally 
in  the  county ;  and  no  claim  of  a  physician  or  surgeon,  for 
*  such  services,  shall  be  allowed  by  such  board  except  in  pur- 
suance of  the  terms  of  such  contract :  Provided,  That  this 
section  shall  not  be  so  construed  as  to  prevent  the  overseers 
of  the  poor,  or  any  one  of  them,  in  townships  not  otherwise 
provided  for,  from  employing  such  medical  or  surgical  ser- 
vices as  paupers  within  his  or  their  jurisdiction  may  require." 

Counsel  says,  arguendo ;  "  Under  the  provisions  of  this 
section,  it  would  seem  that  a  complaint,  to  ^ow  a  good  cause 
of  action  againt  a  board  of  commissioners,  should  negative 
the  existence  of  the  very  state  of  facts  which,  if  they  do  ex- 
ist, would  prohibit  the  board  from  making  any  allowance  for 
such  services.  If  such  allegations  are  necessary  in  an  action 
originally  instituted  in  the  circuit  court,  no  reason  is  appar- 
ent why  they  are  not  as  essential  in  a  claim  filed  before  the 
board  of  commissioners." 

The  gist  of  this  argument,  as  we  understand  it,  as  applied 
to  the  case  in  hand,  is,  that  appellees'  claims  jagainst  the  ap- 
pellant were  bad  on  demurrer  thereto,  for  the  want  of  &cts, 
because  they  did  not  contain  a  negative  averment  to  the  ef- 
fect that  at  the  time  the  services  were  rendered  the  ap- 
pellant had  not  provided  by  "contract  with  one  or  more 
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skilful  physicians,  having  knowledge  of  surgery/'  for  such 
medical  and  surgical  services  to  the  paupers  in  the  townships 
mentioned  as  they  required.  We  are  of  opinion,  however, 
that  such  a  negative  averment  was  not  at  all  necessary  to  the 
sufficiency  of  appellees*  claim  or  cause  of  action,  even  if  the 
suit  thereon  had  been  '^originally  instituted  in  the  circuit 
court."  In  section  6071,  R.  S.  1881,  in  force  since  May  6th, 
1853,  it  is  provided  as  follows :  "  The  overseer  of  the  poor 
in  each  township  shall  have  the  oversight  and  care  of  all  poor 
persons  in  his  township  so  long  as  they  remain  a  county 
charge,  and  shall  see  that  they  are  properly  relieved  and  taken 
care  of  in  the  manner  required  by  law."  In  Conner  v.  Boards 
etc.,  57  Ind.  15,  on  the  subject  of  the  employment  of  such 
medical  or  surgical  services  as  paupers  may  require,  this  court 
said: 

*^  The  spirit  and  intention  of  the  legislation  of  this  State, 
on  this  subject,  seem  to  require  that  the  paupers  of  each  county 
shall,  in  any  event,  receive  necessary  medical  or  surgical  at-^ 
tention,  at  the  expense  of  the  county.  The  county  board  may 
'contract  with  physicians  to  attend  upon  the  poor  generally 
in  the  (bounty ,'  and,  in  case  of  such  contract,  the  law  pro- 
vides, that '  no  claim  of  a  physician  or  surgeon  for  such  ser- 
vices shall  be  allowed  by  such  Iboard  except  in  pursuance  of 
the  terms  of  such  contract.'"  Section  5764.  "The  expense 
of  all  such  services,  under  such  employiment,  is  a  proper 
charge  against  the  county." 

It  will  be  observed  that  section  5764,  by  the  express  terms 
of  its  proviso,  "  shall  not  be  so  construed  as  to  prevent  the 
overseers  of  the  poor,  or  any  one  of  them,  in  townships  not 
otherwise  provided  for,  from  employing  such  medical  or  sur- 
gical services  as  paupers  within  his  or  their  juri3diction  may 
require."  In  the  lightof  this  proviso,  as  construed  with  other 
statutory  provisions  on  the  same  subject,  we  are  of  opinion 
that  the  appellees'  claims,  in  this  case,  were  sufficient  to  with- 
stand the  demurrer  thereto ;  and  that  the  fact,  if  it  were  the 
fact,  that  the  appellant  had,  at  the  time  specified  in  such  claims,. 
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a  "  contract  with  physicians  to  attend  upon  the  poor  generally 
in  the  county/^  was  not  a  fact  to  be  negatived  by  the  appellees 
in  their  claims,  but  it  was  one  to  be  shown  by  the  evidence  of 
the  appellant  as  matter  of  defence. 

Under  the  provisions  of  section  5761,  R.  S.  1881,  in  force 
May  6th;  1853,  and  still  in  force,  ^^  the  claimant  shall  file  with 
such  commissioners  a  detailed  statement  of  the  items  and  dates 
of  charge.''  This  is  all  the  complaint  or  cause  of  action  the 
statute  requires,  or  has  required  for  more  than  thirty  years, 
in  such  a  case  as  the  one  at  bar.  In  Board,  etc.,  v.  Wood,  35 
Ind.  70,  the  appellee's  claim  or  cause  of  action  was  an  item- 
ized account,  and,  upon  demurrer  thereto,  this  court  said : 
*'  The  facts  stated  in  the  claim,  or  account,  are  sufficient.  No 
formal  complaint  in  such  a  case  is  necessary.  In  present- 
ing claims  to  the  board  of  commissioners  for  allowance,  it  is 
sufficient  to  make  out  the  account  in  the  form  used  in  this 
case^  and  the  la^  does  not  contemplat'C  the  filing  of  a  new 
complaint  in  the  appellate  court."  So,  in  Board,  etc,,  v. 
Shrader,  36  Ind.  87,  where  the  appellee's  claim  or  cause  of 
action  was  a  mere  statement  of  account,  and  it  had  been  as- 
signed as  error  that  the  claim  did  not  state  &cts  sufficient  to 
constitute  a  cause  of  action,  this  court  said :  ^'  We  think  this 
claim  was  sufficient.  It  was  not  necessary  to  allege  in  it  all 
steps,  which  the  law  required  to  be  taken  to  render  the  county 
liable.  Under  the  allegation  that  the  county  was  indebted  to 
him,  we  think  the  claimant  might  introduce  evidence  of  the 
&cts  necessary  to  show  the  liability."  So,  also,  in  Board,  etc.,  v. 
Adams,  76  Ind.  504,  this  court  said :  ^^  Fault  is  found  with 
the  structure  of  appellee's  claim  or  complaint,  and  doubtless, 
if  the  action  had  been  commenced  in  the  circuit  court,  the 
criticism  of  counsel  would  have  prevailed.  The  same  strict- 
ness in  pleading  is  not,  however,  required  in  the  commis- 
sioners' court  as  in  courts  of  general  superior  jurisdiction.  In 
the  case  of  The  Board,  etc.,  v.  Wood,  35  Ind.  70,  it  was  said : 
^  No  formal  complaint,  in  such  a  case,  is  necessary.'  A  claim 
in  the  form  of  an  ordinary  account  is  sufficient.     The  Board, 
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-etc.,  V.  ShradeTy  36  Ind.  87  •  Jameson  v.  The  Boards  etc.,  64 
Ind.  524/' 

It  is  clear,  we  think,  from  the  language  of  the  statute  and 
from  the  previous  decisions  of  this  court,  that  the  appellees' 
claims  in  the  case  in  hand  stated  fitcts  sufficient  to  constitute 
causes  of  action,  and  that  the  demurrers  thereto  were  correctly 
overruled. 

Whatever  was  said  in  Board,  etc.,  v.  Hon,  87  Ind.  356, 
which  may  seem  to  be  in  conflict  with  what  is  said  in  this 
opinion,  and  with  the  previous  decisions  of  this  court  herein 
cited,  must  be  regarded  as  overruled. 

Under  the  alleged  error  of  the  court  in  overruling  the  mo- 
tion for  a  new  trial,  the  first  question  presented  by  the  ap- 
pellant's counsel  in  argument,  relates  to  the  sufficiency  of  the 
evidence  to  sustain  the  verdict.  In  discussing  this  question 
counsel  concedes  at  the  outset  that  the  evidence  clearly  shows 
that  the  services  sued  for  were  rendered  by  the  appellees  to 
the  parties  named,  and  at  the  times  mentioned,  and  were  of 
the  value  charged  therefor.  Counsel  says :  "  The  position  of 
the  appellant  is,  that  at  the  time  and  under  the  circumstances 
under  which  the  services  were  rendered,  the  county  was  not 
liable  therefor."  In  support  of  this  position,  counsel  then 
enters  upon  an  elaborate  and  lengthy  review  of  the  evidence 
in  the  record.  It  is  unnecessary,  and,  we  think,  would  be  un- 
profitable, for  us  to  follow  counsel  in  his  examination  of  the 
evidence.  From  our  reading  of  the  evidence,  as  it  appears  in 
the  record,  it  seems  to  us  that  it  fairly  tended  to  sustain  the 
verdict  of  the  jury  on  every  material  point.  In  such  a  case, 
as  we  have  often  decided,  we  can  not  disturb  the  verdict  on 
the  evidence ;  nor  can  we  say,  from  the  evidence,  that  the 
damages  assessed  were  excessive;  indeed,  if  the  assessment 
endamages  had  been  larger  than  it  was,  it  would  have  seemed 
to  us  to  have  been  warranted  bv  the  evidence. 

Appellant's  counsel  also  insists  that  the  trial  court  erred  in 
permitting  the  appellees  to  prove,  by  oral  evidence,  a  parol 
Vol.  90.— 24 
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oontract  between  them  and  the  appellant,  under  which  they 
rendered  the  medical  and  surgical  services  to  the  paupers 
named  in  the  complaint,  and  sued  for  in  this  action.  The 
court  did  not  err,  we  think,  in  the  admission  of  this  evidence* 
While  it  is  no  doubt  true  that  such  a  contract  should  be  re-' 
duced  to  writing  in  some  manner,  yet  the  statute  does  not  re- 
quire a  written  contract,  nor  make  its  validity  dependent 
upon  formalities  of  any  kind.  In  making  contracts  with 
physicians  to  attend  upon  the  poor  generally  in  the  county, 
the  board  of  commissioners  acts  in  an  administrative  capacity, 
and  not  as  a  court,  in  the  discharge  of  a  duty  imposed  upoD 
the  board  by  statute.  Doubtless,  the  minutes  of  the  county 
board  ought  to  show  in  some  way  the  making  of  such  a  con- 
tract ;  but  if  they  do  not — if,  through  oversight  or  otherwise, 
no  note  or  memorandum  of  the  contract  is  entered  upon  the 
minutes  of  the  board,  we  are  clearly  of  the  opinion  that  the 
contract  is  not  thereby  invalidated,  and,  in  such  case,  its  terms 
atid  conditions  may  be  shown  by  parol  evidence.  Thus,  in 
McOabe  v.  Board,  etc.,  46  Ind.  380,  this  court  said: 

^^  We  do  Aot  find  any  case  which  decides  that  the  board, 
when  acting  as  a  corporation  merely,  must  enter  its  action  of 
record,  to  make  it  binding  upon  the  county,  or  that  requires 
that,  in  proving  such  act,  it  must  be  proved  by  a  record  made 
under  the  direction  of  the  board.  We  have  not  discovered 
anything  in  the  statute. relating  to  the  board  of  commission- 
ers, or  its  powers  and  duties,  which  would  seem  to  prevent  it 
from  contracting  within  its  legitimate  sphere  as  other  cor- 
porations may  contract.  *  *  *  *  If  we  are  correct  in 
this  view  of  the  question,  the  commissioners  may  oontract  in 
the  same  manner  as  any  other  corporation.  The  rule  relat- 
ing to  the  manner  in  which  a  corporation  may  bind  itself  has  in 
modern  times  undergone  a  great  chauge.  In  the  work  of 
Angell  &  Ames  on  Corporations,  section  237,  the  rule  is  laid 
down,  ^  that  the  acts  of  a  corporation,  evidenced  by  vote,  written 
or  unwritten,  are  as  completely  binding  upon  it,  and  are  as 
complete  authority  to  its  agents  as  the  most  solemn  acts  done 
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under  the  corporate  seal ;  that,  it  may  as  well  be  bound  by 
express  promises  through  its  authorized  agents^  as  by  deed ; 
and  that  promises  may  as  well  be  implied  from  its  acts  and 
the  acts  of  its  agents,  as  if  it  had  been  an  individual/  "  Rosa 
V.  (My  of  Madison,  1  Ind.  281 ;  Board,  do.,  v.  SlaUer,  52  Ind.' 
171 ;  Halstead  v.  Board,  etc.,  56  Ind.  363. 

If  the  county  board  may  bind  the  county  by  a  parol  con- 
tract, and  surely  it  may,  it  follows  of  necessity  that  such  con- 
tract may  be  proved  by  parol  evidence. 

It  is  insisted  by  appellant's  counsel  that  the  court  erred  in 
permitting  one  of  the  appellees,  as  a  witness,  to  give  in  evi- 
dence a  conversation  between  himself  and  the  members  of  the ' 
county  board,  while  in  session,  upon  the  presentation  of  the 
claims  in  suit.  It  is  claimed  that  the  evidence  was  calculated 
to,  and  did,  mislead  and* confuse  the  jury ;  but  we  do  not  think 
that  it  had  such  tendency  or  effect.  Its  tendency  was  to  show 
that  the  appellant,  at  the  time,  recognized  its  liability  to  the 
appellees  for  their,  surgical  services  to  paupers.  The  evidence 
seems  to  us  to  have  been  of  little  weight  or  importance,  but 
we  think  it  was  competent  for  what  it  was  worth. 

Appellant's  counsel  claims  that  the  court  erred  in  admit- 
ting, as  evidence,  the  writing  addressed  to  the  appellant  and 
signed  by  the  township  trustee,  under  date  of  September  6th, 
1881.  This  writing  appears  to  have  been  a  part  of  the  claim 
or  cause  of  action  presented  by  appellees  to  the  appellant,  and, 
as  such,  it  is  heretofore  set  out  in  this  opinion.  The  writing 
constituted  a  part  of  the  proceedings  in  the  case,  and  there 
was  no  error  in  its  admission  in  evidence.  New  Albany,  etc.. 
Plank  Road  Oo.  v.  Stattcup,  62  Ind.  345.     * 

Finally,  it  is  claimed  by  appellant's  counsel  that  the  trial 
court  erred  in  excluding  evidence  offered  by  appellant  for  the 
purpose  of  showing  that  during  the  time  the  appellees'  ser- 
vices to  the  paupers  named  were  rendered,  the  appellant  had 
a  contract  with  Dr.  John  A.  Ritter,  Jr.,  for  his  services  as  a 
physician  to  the  poor  in  Orangeville  and  Northwest  town- 
ships, in  Orange  county ;  that  the  said  Bitter,  Jr.,  gave  bond 
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as  such  physician,  and  that  for  his  services,  as  such  physi- 
cian, he  had  been  paid  by  the  appellant  The  offered  evi- 
dence was  excluded  by  the  court  on  the  ground  of  its  irrele- 
vancy and  incompetency^  The  court  did  not  err,  we  think, 
in  excluding  this  evidence  from  the  jury,  for  it  did  not  show, 
nor  tend  to  show,  that  the  appellant  had  not  made  the  con- 
tract, under  which  appellees'  services  were  rendered,  pre- 
cisely as  the  same  was  stated  in  their  evidence.  It  was  not 
controverted  in  appellees'  evidence  that  the  appellant  had 
not  contracted  with  Dr.  John  A.  Ritter,  Jr.,  for  medical  ser- 
vices to  the'  paupers  in  the  townships  mentioned ;  but  the  ap- 
pellees claimed  that  the  services  for  which  they  sued  were 
rendered  under  appellant's  contract  with  them  for  such  sur- 
gical attention  as  the  paupers  of  those  townships  might  re- 
quire. Manifestly,  therefore,  the  offered  evidence  was  irrele- 
vant, and  on  this  ground,  we  think,  was  properly  excluded. 

A  careful  examination  of  the  record  of  this  cause  has  led 
us  to  the  conclusion  that  there  is  no  error  therein  which  au- 
thorizes or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 
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Landlord  and  Tenant.— I7«c  and  0<xMpatim.--Agr€emerU.—Htui>and  and 
TTi^e.— A  widow  and  widower,  each  owning  a  farm  and  having  children, 
married,  and  thereafter  the  two  families  were  merged,  the  husband  sup- 
porting both,  cultivating  and  improving  and  paying  taxes  on  both 
farms,  and  the  unconsumed  profits  going  into  his  personal  estate.  There 
was  no  agreement  to  pay  rent  to  the  wife. 

Hddf  that  the  relation  of  landlord  and  tenant  did  not  exist,  and  that 
upon  the  death  of  the  husband  the  wife  could  not  recover  from  his  es- 
tate for  his  use  and  occupation  of  her  lands. 

From  the  Hendricks  Circuit  Court. 

L.  M.  OampbeU  and  J.  T.  Bums,  for  appellant. 

/.  V.  Hadley,  E.  O.  HogaJte  and  R.  B.  Blake,  for  appellee. 
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ZoLLABS,  J. — AppeHaDt  filed  a  claim  against  appellee,  as 
the  administrator  of  the  estate  of  James  Davis,  deceased,  ^^  for 
the  occupation  and  use  '^  of  a  &rm  from  1860  to  1878,  '^  at 
f  200  per  year/' 

The  court  made  a  special  finding  of  facts,  with  a  conclusion 
of  law  that  appellant  was  not  entitled  to  recover. 

It  is  contended  that  the  court  erred  in  this  conclusion.  That 
is  the  question  for  decision.  The  main  facts,  as  found  by  the 
court,  are,  that  in  1860  appellant  was  a  widow  and  James  Davis 
a  widower ;  each  had  minor  children,  and  each  owned  a  &rm. 
They  were  married  in  that  year,  and,  uniting  their  families, 
moved  upon  appellant's  &rm  and  lived  there  as  one  fiunily 
until  the  death  of  Mr.  Davis,  in  1879.  During  that  time  Mr. 
Davis  managed,  controlled  and  superintended  the  two  farms, 
paid  the  taxes  and  received  all  of  the  rents  and  profits.  The 
surplus,  after  paying  the  tas^s  and  keeping  the  &mily,  went 
into  other  personal  property  and  improvements  on  the  lauds 
of  both,  and  at  his  death  to  his  administrator. 

During  his  life  Mr.  Davis  never  accounted  to  appellant  for 
any  rents  and  profits,  nor  was  he  ever  requested,  or  expected  so 
to  do,  so  fiir  as  shown  by  the  special  finding  of  &ct8.  What 
improvements  were  made  upon  appellant's  &rm,  how  much 
that  farm  produced,  what  amount  of  surplus  is  in  the  hands 
of  appellee,  as  administrator,  whether  any  part  of  it  is  from 
appellant's  &rm,  are  not  shown  by  the  special  finding  of  facts. 

It  is  found  that  during  the  last  six  years  of  the  life  of  Mr. 
Davis  the  rental  value  of  appellant's  farm  was  $150  per  annum, 
and,  prior  to  that  time,  $75  per  annum,  over  and  above  the 
taxes  and  improvements  thereon. 

Under  the  common  law,  the  husband  was  entitled  to  the 
rents  and  profits  of  the  wife's  real  estate.  As  a  part  of  the 
legislation  of  this  State  enlarging  the  rights  of  married  wo- 
men, section  5116,  B.  S.  1881,  was  enacted,  which  declares 
that  the  wife's  lands,  and  the  profits  therefrom,  shall  be  her 
separate  property  as  fully  as  if  she  were  unmarried :  ^^Pro- 
videdj^  etc.  Under  this  statute  it  has  been  frequently  decided 
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by  this  court  that  the  hasband  can  bedome  the  owner  of  such 
profits  only  by  the  gift  of  the  wife,  express  or  implied. 

Upon  this  section  of  the  statute,  and  the  decision  there- 
under, appellant  relies  for  a  reversal  of  the  judgment.  It  will 
not  be  necessary  for  us  to  notice  in  detail  the  scope  of  these 
decisions ;  we  may  say  of  them  in  general,  that  they  have  been 
made  in  cases  where  the  controversy  was  about  annual  crops, 
or  for  the  value  of  the  same,  or  to  charge  the  husband  as 
trustee  for  the  wife.  The  case  at  bar,  we  think,  is  not  such 
a  case.  It  will  be  noticed  that  the  claim,  as  filed,  is  not  for 
any  specific,  nor  any  number  of  crops  raised  on  appellant's 
lands  by  the  deceased  husband,  nor  for  the  value  of  the  same^ 
nor  to  charge  the  husband,  or  his  administrator,  as  a  trustee, 
but  for  the  '^  occupation  and  use ''  of  the  lands.  If  there  can 
be  a  recovery,  it  mdst  be  upon  that  ground.  To  base  it  upon 
any  other  ground  would  be  to  lose  sight  of  the  case  as  in- 
stituted. 

This  action  can  be  maintained  only  upon  the  ground  that 
the  deceased  husband  was  in  some  sense  the  tenant  of  his  wife, 
the  appellant.  The  rules  of  pleading  in  cases  of  this  char- 
acter are  not  so  strict  as  in  some  other  cases,  but  the  nature 
of  the  claim  must  be  stated,  and,  when  stated,  the  proof  and 
judgment  must  conform  thereto.  It  is  evident,  from  the  special 
finding  of  facts,  that  the  case  was  tried  below  on  the  claim  for 
"  occupation  and  use."  The  rental  value  is  found,  but  there 
is  no  finding  as  to  the  value  of  the  annual  crops  or  profits  from 
the  land.  It  seems  to  have  been  conceded  that  the  hasband  was 
the  owner  of  such  profits  each  year. 

Do  the  facts  found  show  that  the  deceased  husband  was  in 
any  sense  the  tenant  of  his  wife,  the  appellant  ?  There  is  no 
affirmative  finding  that  he  was  such  tenant,  nor  that  there 
was  any  agreement  between  the  husband  and  wife  that  he 
should  occupy  and  use  her  &rm  as  a  tenant,  or  in  any  way  be 
liable  for  the  rental  value ;  nor  can  such  an  agreement,  ten- 
ancy or  liability,  be  inferred  from  the  fects  found ;  the  legiti- 
mate inference  is  to  the  contrary. 
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The  fiict  that  these  people  were  husband  and  wife  must  not 
he  overlooked.  They,  with  their  children,  lived  upon  the  land 
as  one  &mily  for  about  eighteen  years,  and  used  the  lands  of 
•each  in  common.  Out  of  the  profits  from  the  two  farms  the 
family  was  supported,  the  taxes  paid  and  the  farms  improved. 
The  surplus  of  profits  in  the  hands  of  the  administrator  is 
from  the  two  farms.  From  such  facts  alone,  as  between  hus- 
l)and  and  wife,  neither  a  tenancy,  nor  liability  for  occupation 
and  use,  will  be  implied.  As  bearing  directly  and  indirectly 
upon  this  proposition,  see  StoiU  v.  Pemfy  70  Ind.  501 ;  Hays 
V.  MeOonneUy 42  Ind,  285,  and  cases  cited;  Kingy.  Kdly,  28 
Ind.  89 ;  WiUs  v.  FTiTfe,  34  Ind.  106 ;  Tyler  v.  BurringUm,  39 
Wis.  376 ;  Lyon  v.  Green  Bay,  etc.,  R.  W.  Go.,  42  Wis.  548  ; 
Hill  Trustees,  425 ;  Roper  v.  Roper,  29  Ala.  247 ;  Smith  v. 
Denman,  48  Ind.  65 ;  Grossman  v.  Lauber,  29  Ind.  618. 

To  enable  her  to  recover  in  this  action,  the  burden  was  upon 
appellant  to  establish  an  agreement  of  tenancy,  or  some  agree- 
ment to  pay  for  the  use  and  occupation  of  her  land. 

Upon  these  questions  the  special  finding  of  facts  is  silent, 
and,  as  to  such  questions,  that  is  equivalent  to  a  finding  against 
her.  Ex  Parte  WaUs,  73  Ind.  95 ;  Graham  v.  State,  ex  rd., 
•66  Ind.  386;  Ayers  v.  Adams,  82  Ind.  109. 

It  results  from  what  we  have  said,  that  the  conclusion  of 
law  by  the  court  below  is  the  proper  one  from  the  facts  found, 
and  that  the  judgment  should  be  affirmed.  It  is,  therefore,  af- 
firmed, at  the  costs  of  appellant. 
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Tbubt  and  Trustees.— ^oiiri2e8icfe7i<.—5!taftrf«  OwMfrued— Section  2988, 
B.  S.  1881,  has  no  retroepective  operation,  and  only  forbids  tlie  appoint- 
ment of  non-resident  trustees  by  deed,  mortgage  or  writing.  It  does  not 
affect  trusts  created  by  operation  of  law. 
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Samb. — FtuHes, — Brpreaa  TrusL — Sherijf^s  Sale. — ^A  trustee  to  whom,  before 
the  statute,  R  S.  1881,  section  2988,  took  effect,  real  estate  had  been  con- 
veyed in  trust  to  secure  the  payment  of  bonds,  is  trustee  of  an  express 
trust,  may,  under  section  252,  sue  in  his  own  name  to  foreclose,  without 
joining  the  bondholders,  and  may,  at  sherifi*'s  sale,  under  the  decxee, 
purchase  the  lands,  and  upon  thus  acquiring  title  will  hold  as  such  trus- 
tee by  operation  of  law,  with  powei'  to  sell  and  convey. 

From  the  Marion  Circuit  Court. 

/.  Oobum  and  W.  Irvin,  for  appellant. 
D.  M,  Bradbury,  for  appellee. 

NiBLACK,  C.  J. — ^The  complaint  in  this  case  represented 
that  Gkorge  P.  Bissell,  styling  himself  trustee,  on  the  1st 
day  of  April,  1883,  entered  into  a  written  contract  with 
Caleb  P.  Binker,  for  the  sale  of  lot  No.  11  of  Butler's  Sub- 
division of  Outlet  No.  180,  in  the  city  of  Indianapolis,  agree- 
ing to  convey  said  lot  by  a  deed  warranting  against  all  such 
incumbrances  as  he  might  have  placed  on  the  same,  in  con- 
sideration of  the  sum  of  $5,000,  which  Rinker  was  to  pay 
on  receipt  of  a  deed  for  the  lot.  The  complaint  further  rep- 
resented that  Bissell  had  executed  and  tendered  to  Binker  a 
good  and  sufficient  deed  of  conveyance,  according  to  the 
terms  of  the  contract,  but  that  Binker  had  refused  to  accept 
the  deed  and  to  pay  the  purchase-money,  concluding  with  a 
demand  for  a  specific  performance  of  the  contract. 
'  Binker  answered,  admitting  the  execution  of  the  contract 
and  the  tender  of  the  deed,  but  averring  that  in  August^ 
1877,  one  Deschler,  being  then  the  owner  of  the  lot  described 
in  the  complaint,  conveyed  the  same  to  Bissell  by  a  deed  of 
trust  or  mortgage,  to  secure  the  payment  of  four  coupon 
bonds,  for  $1,000  each,  payable  in  ten  years  from  date,  with 
interest  semi-annually,  and  all  to  become  due  at  the  option 
of  any  holder  upon  default  being  made  for  thirty  days  in  the 
payment  of  any  instalment  of  interest;  that  said  deed  of 
trust  also  contained  a  provision  that  in  case  of  any  such  de- 
&ult  in  the  payment  of  the  interest,  the  -said  Bissell  might 
enter  upon  the  lot  conveyed  by  it  and   retain  possession 
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thereof^  receive  the  rents^  issues  and  profits  arising  therefrom, 
and  sell  and  convey  the  same,  or  any  part  of  it,  to  pay  the 
bonds  secured  by  such  deed  of  trust,  or  any  interest  due 
thereon ;  that  immediately  after  the  execution  of  the  deed  of 
trust  the  bonds  were  negotiated  and  sold  to  perisons  whose 
names  were  unknown,  and  who  were  and  still  are  non-resi- 
dents of  this  State ;  that  afterwards,  at  the  January  term,  • 
1879,  of  the  superior  court  of  Marion  county,  Deschler  hav- 
ing made  default  in  some  of  the  conditions  of  the  deed  of 
trust,  judgment  was  rendered  against  him  for  the  full  amount 
of  the  bonds  and  the  interest  then  due  thereon,  at  the  suit  of 
Bissell,  as  trustee  under  the  deed,  and  a  decree  of  foreclosure 
entered,  ordering  a  sale  of  the  lot  for  the  payment  of  the 
judgment;  that  afterwards,  on  the  19th  day  of  July,  1879, 
the  said  Bissell  became  the  purchaser  of  the  lot  in  his  own 
name  at  a  sheriff's  sale  under  the  decree  of  foreclosure,  bid- 
ding therefor  the  aggregate  amount  of  principal,  interest  and 
costs  then  due  on  the  judgment;  that  one  year  thereafter  the 
lot  not  having  been  in  the  meantime  redeemed  by  any  one, 
the  said  Bissell  received  a  sheriff's  deed  therefor  in  consum- 
mation of  his  purchase  under  the  decree  of  foreclosure,  and 
had  ever  since  been  in  the  possession  and  control  of  the 
same ;  that  at  the  time  of  his  purchase  of  the  lot  at  sheriff's 
sale,  the  said  Bissell  was  not  a  resident  of  this  State,  but  was 
then,  and  had  ever  since  continued  to  be,  a  resident  of  the  State 
of  Connecticut,  having  in  consequence  no  power  to  act  as 
trustee  of  the  owners  and  holders  of  the  bonds,  for  whose  use 
the  decree  of  foreclosure  was  entered;  that  he,  the  said 
Binker,  refused  to  accept  the  deed  tendered  to  him  by  Bis- 
sell, because  it  was  not  also  executed  by  the  owners  and  hold- 
ers of  the  bonds  lastly  above  named. 

The  court  sustained  a  demurrer  to  this  answer  for  alleged 
insufficiency  of  the  &cts  set  up  as  a  defence,  and,  Binker 
&iling  to  answer  further,  a  specific  performance  of  the  con- 
tract for  the  sale  of  the  lot  was  decreed,  and  final  judgment 
was  rendered  against  Binker  for  the  purchase-money. 
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Rinker  assigns  error  upon  the  decision  of  the  circuit  court 
sustaining  the  demurrer  to  his  answer,  and  argues :  First,  That 
the  purchase  of  the  lot  by  BisscU  at  the  sheriflF^s  sale,  as  trus- 
tee, was  void,  because  of  the  inhibition  against  non-resident 
trustees  in  certain  cases  contained  in  the  act  of  March  29th, 
1879.  Secondly.  That  his  purchase  in  his  own  name  was  void- 
•  able  on  account  of  his  former  trust  relations  to  the  lot,  and 
especially  when  considered  in  connection  with  his  failure  to 
make  the  owners  and  holders  of  the  bonds  named  in  the  deed 

« 

of  trust  parties  to  the  foreclosure  proceedings,  and  hence  that 
it  was  necessary  that  these  owners  and  holders  should  have 
united  with  Bissell  in  the  execution  of  the  deed,  tendered  be- 
fore the  commencement  of  the  action,  to  make  the  title  to  the 
lot  a  complete  and  marketable  one,  as  was  legally  contem- 
plated by  the  contract  of  sale. 

The  act  of  March  29th,  1879,  which  went  into  eflFect  on  the 
31st  day  of  May,  in  that  year,  provides  "That  after  the  tak- 
ing effect  of  this  act,  it  shall  be  unlawful  for  any  person,  as- 
sociation or  corporation  to  nominate  or  appoint  any  person  a 
trustee  in  any  deed,  mortgage  or  other  instrument  in  writing, 
except  wills,  for  any  purpose  whatever,  who  shall  not  be  at 
the  time  a  bonajide  resident  of  the  State  of  Indiana;  and  it 
shall  be  unlawful  for  any  person,  who  is  not  a  bonajide  resi- 
dent of  the  State,  to  act  as^such  trustee.  And  if  any  person, 
after  his  appointment  as  such  trustee,  shall  remove  from  the 
State,  then  his  rights,  powers  and  duties,  as  such  trustee,  shall 
cease,  and  the  proper  court  shall  appoint  his  successor,  pur- 
suant to  the  provisions  of  the  act  to  which  this  is  supplemen- 
tal."    Acts  1879,  p.  225 ;  R.  S.  1881,  section  2988. 

It  was  held  in  the  case  of  Thompson  v.  Edwards,  85  Ind. 
414,  that  this  act  was  not  intended  to  have,  and  could  not  be 
construed  as  hiaving,  any  retrospect!  ve^ffect.  See,  also,  Knapp 
V.  Railroad  Go.,  20  Wal.  117.  Bissell  was,  therefore,  still 
trustee  under  the  trust  deed  at  the  time  of  the  sheriff's  sale  in 
July,  1879,  and  by  his  purchase  of  the  lot  at  that  sale  he 
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was  by  operation  of  law  continued  in  his  former  position  as 
«uch  trustee. 

As  will  be  observed^  the  inhibition  against  the  appoint- 
ment of  non-resident  persons  as  trustees  extends  only  to  such 
appointments  as  are  made  by  some  deed^  mortgage^  or  other 
instrument  in  writing,  and  hence  has  no  application  to  cases 
in  which  persons  become,  or  are  continued,  as  trustees  by 
operation  of  law  merely.  After  his  purchase  at  sheriff's  sale,  the 
trust  relations  of  Bissell  to  the  lot  continued  the  same  as  they 
were  before  the  foreclosure,  except  that  Deschler's  equity  of 
redemption  had  been  barred  and  foreclosed,  and  Bissell's 
power  of  alienation  had  become  absolute  and  complete. 

Bissell  had  as  much  right  to  purchase  the  legal  title  of  the 
lot,  when  the  sheriff  sold  it,  as  had  any  other  plaintiff  to  buy 
the  property  of  a  judgment  defendant  at  a  like  sale,  and  it 
was  his  duty  to  bid  in  the  lot,  if  such  a  course  were  neces- 
sary to  protect  the  trust  estate  in  his  hands.  No  charge  of 
bad  &ith  is  made  against  Bissell  in  that  respect,  and  all  the 
presumptions  are  indulged  in  &vor  of  the  good  &ith  and 
validity  of  his  purchase. 

The  Code  of  1862,  which  was  in  force  when  the  foreclo- 
sure proceedings  and  sheriff's  sale  occurred,  contained  a  pro- 
vision that  ^'An  executor,  administrator,  a  trustee  of  an  ex- 
press trust,  or  a  person  expressly  authorized  by  statute,  may 
sue,  without  joining  with  him  the  person  for  whose  benefit 
the  action  is  prosecuted.  A  trustee  of  an  express  trust, 
within  the  meaning  of  this  section,  shall  be  construed  to  in- 
clude a  person  with  whom,  or  in  whose  name,  a  contract  is 
made  for  the  benefit  of  another."  2  R.  S.  1876,  p.  34,  section 
4;  R.  S.  1881,  section  252. 

The  deed  from  Deschler  to  Bissell  made  the  latter  a  trus- 
tee of  an  express  trust.  The  cestuia  que  trust  were  conse- 
quently not  necessary  parties  to  the  proceedings  to  foreclose 
the  implied  mortgage  created  by  the  deed.  MusBdman  v. 
G-avens,  47  Ind.  1 ;  Wolcott  v.  Standley,  62  Ind.  198.  In 
this  class  of  cases,  the  trustee  becomes  the  legal  representa- 
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tive  of  the  oestuis  que  trust,  and  is  charged  with  the  responsi- 
bility of  all  litigation  which  arises  in  the  enforcement  of  the 
trust.  It  iS;  therefore^  proper  that  he  should  be  permitted  to 
control  such  litigation  as  affects  the  trust  property.  Knapp 
V.  Railroad  Oo,,  eupra. 

Upon  the  fiusts  averred  in  the  answer^  we  see  no  objection 
to  the  sufficiency  of  the  deed  tendered  by  Bissell  to  Binker, 
and  nothing  has  been  presented  which,  in  our  opinion,  re- 
quires a  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 


No.  10,275. 

The  Baltimore,  Ohio  and  Chicago  Railroad  Company 

V.  Kreiger. 

Pleading. — Sufficiency  of  (JcmpiainU — DrfeeHveAQegaHora  cf  Fact — FaUureto 
Object  Below, — Defects  Cured  by  VerdieL — Supreme  Court — Where  the  suffi- 
ciency of  the  complaint,  or  of  any  of  its  averments,  is  not  called  in  ques- 
tion in  the  trial  court,  either  by  demurrer  or  by  motion,  and  the  com- 
plaint, though  defective  in  some  of  its  averments,  states  facts  sufficient 
to  render  the  judgment  thereon  a  bar  to  another  suit  for  the  same  cause 
of  action,  such  defects  are  cured  by  the  verdict,  and  can  not  be  made 
available  for  the  reversal  of  the  judgment  by  an  assignment  of  error,  in 
the  Supreme  Court,  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

BAHiBOAD  Tracks.— Secure  Fences. — AnimaU  EiBed  or  Injured, — DrivaU 
Way, — Under  section  4025,  R.  S.  1881,  a  railroad  corporation  is  liable 
for  stock  killed  or  injured  by  its  locomotives,  cars  or  other  oarriages  run 
on  its  road,  unless  it  be  shown  that  the  road  was  securely  fenced  in,  and  the 
fence  properly  maintained,  by  the  company  or  other  person  running  the 
same,  at  the  point  where  the  stock  entered  upon  the  road ;  and  the  fact  that 
the  stoksk  entered  upon  the  road  through  an  open  gate  at  a  private  cross- 
ing will  not  exempt  the  corporation  or  other  person  from  such  liability. 

From  the  Porter  Circuit  Court. 

H.  Newbegin,  B.  B.  Kingsbury y  A.  L.  Jones,  M.  L.  De  Motte, 
for  appellant. 

W,  Johnston,  for  appellee. 
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HoWK,  J. — This  was  a  suit  by  the  appellee  to  recover  the 
value  of  two  mare  colts  which  wer^  run  over  and  killed  by 
the  appellant's  locomotive,  and  where  its  road  was  not  se- 
curely fenced.  The  cause  was  put  at  issue  and  tried  by  the 
court,  and,  at  appellant's  request,  the  court  found  the  facts 
specially,  and  stated  its  conclusion  of  law  thereon,  in  sub- 
stance, as  follows : 

^^ First.  That  the  plaintiff  was,  in  November,  1880,  the 
owner  of  two  colts,  of  the  value  of  $120. 

"/Second.  That,  at  said  time,  the  defendant  owned  and  op- 
erated a  railroad  in  Porter  county,  Indiana,  and  through  the 
lands  of  one  Miller ;  that  defendant  permitted  said  Miller  to 
maintain  a  private  crossing  over  its  right  of  way  and  track 
to  enable  him  the  better  to  pass  from  his  tracts  of  land  ad- 
joining on  either  side  thereof;  that  the  right  of  way  and  track 
of  the  defendant  was  securely  fenced,  except  at  the  point  where 
said  private  crossing  was  maintained,  at  which  place  substan- 
tial gates  were  erected. 

*^ Third.  That  the  plaintiff  is  the  owner  of  land  adjoining 
the  land  of  Miller,  and  between  them  they  maintained  a  par- 
tition fence  in  &ir  condition  and  about  four  feet  in  height, 
through  which  partition  fence  the  colts  escaped  from  plain- 
tiff's fields  to  the  land  of  said  Miller,  without  fault  or  negli- 
gence on  the  part  of  the  plaintiff,  and  .from  the  land  of  Miller 
to  the  railroad  track  of  the  defendant,  through  the  gate  at  said 
private  crossing,  which  at  the  time  had  negligently  been  left 
open  by  Miller,  and  that  then  and  there  the  colts  were  killed 
by  defendant's  train  of  cars ;  that  the  land  of  Miller,  over 
which  the  colts  passed,  was  fenced  on  three  sides,  and  a  por- 
tion thereof  cultivated,  and  one  side  was  unfenced  and  open 
to  the  public  commons." 

As  a  conclusion  of  law,  "  The  court  concludes  that,  as 
against  the  plaintiff,  the  road  of  the  defendant  ought  to  have 
been  securely  fenced,  but  was  not,  and  that  the  defendant  is 
liable  for  the  value  of  said  animals,  and  plaintiff  should  have 
judgment  therefor." 
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Over  the  appellant^s  exception  to  its  conclusion  of  law,  the 
court  rendered  judgment  for  the  appellee. 

In  this  court  the  appellant  has  assigned  errors  as  follows  r 

1.  The  complaint  does  not  state  iacts  sufficient  to  consti- 
tute a  cause  of  action ;  and, 

2.  The  court  erred  in  its  conclusion  of  law. 

Of  the  first  error  the  appellant's  counsel  say :  "  The  gist 
of  the  action,  and  the  only  part  of  the  complaint  upon  which 
evidence  seems  to  have  been  adduced,  is  as  follows :  *  That,  at  a 
place  where  by  law  the  defendant  was  compelled  to  fence  its 
railroad,  but  which  was  not  done,  and  a  gate  was  left  open  so 
that  the  colts  could  and  did  enter  upon  the  railroad  without 
hindrance,  the  same  not  being  on  station-grounds  or  at  any 
crossing,'  there  being  a  statement  that  they  were  killed  by  a 
train  of  cars  on  defendant's  road.  This  is  the  particular 
statement  of  the  insufficiency  of  the  fence,  and  we  submit  it 
is  not  a  sufficient  statement,  within  the  meaning  of  the  deci- 
sions of  this  court."  This  is  the  only  objection  to  the  com- 
plaint pointed  out  by  counsel,  and  it  is  made  for  the  first  time 
in  this  court.  The  objection  comes  too  late,  even  if  it  were 
well  taken.  After  judgment  and  on  appeal,  it  must  be  held 
that  defective  allegations  of  fact  are  cured  by  the  finding  or 
verdict.  DoneUan  v.  Hardy,  57  Ind.  393 ;  Smith  v.  Freeman, 
71  Ind.  86;  Cox  v.  AlbeH,  78  Ind.  241. 

Under  the  second  error,  it  is  insisted  that  the  court  erred 
in  its  conclusion  of  law,  because  the  court  had  found  as 
facts  that  appellant's  right  of  way  and  track  were  securely 
fenced,  except  at  the  point  where  the  private  crossing  was 
maintained,  at  which  place  substantial  gates  were  erected.  la 
discussing  this  point  the  appellant's  counsel  say:  '^Now^ 
there  is  no  finding  that  the  gate  was  out  of  repair,  but  the 
court  finds  that  this  '  substantial  gate '  had  been  negligently 
left  open  by  Miller,  whose  land  the  road  at  this  point  abutted, 
and  for  whose  convenience  this  gate  seems  to  have  been  made. 
There  is  no  finding  as  to  the  time  during  which  the  gate  was 
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left  open^  nor  is  there  any  finding  that  the  defendant  had  any 
notice  of  this  feet,  and  the  presumption  must  then  be  that 
the  gate  was  left  open  without  any  knowledge  on  the  part 
of  the  defendant ;  and  we  submit  that  there  is  no  sufficient 
finding  of  &cts  going  to  show  that  the  defendant  was  guilty 
of  any  negligence  in  allowing  this  deficiency  in  its  fenc6  to 
remain  aft«r  notice  of  such  deficiency."  In  support  of  their 
position  and  argument  counsel  cite  the  case  of  Indianapolis,  etc.,. 
R.  B.  Oo.  V.  Adkina,  23  Ind.  340 ;  but  they  admit  that  the 
doctrine  of  the  case  cited  was  doubted  by  this  court  in  the 
more  recent  case  of  Cincinnati,  etc.,  B.  B.  Go.  v.  Bidge,  54  Ind. 
39.  We  think  that  the  case  relied  upon  by  counsel  is  more  than 
doubted^  iu  effect  at  leasts  in  the  later  case^  and  it  must  now 
be  regarded  as  overruled  by  the  doctrine  enunciated  in  Indi-- 
anapolis,  etc.,  B.  W.  Oo.  v.  I7io7nas,S4:  Ind.  194.  Under  the 
statute  of  this  State  and  the  decisions  of  this  courts  the  true 
rule  is  this :  Whenever  and  wherever  a  railroad  company 
can  fence  in  its  road  without  injury  or  obstruction  to  its  own 
business  and  to  public  rights  or  easements^  it  must  securely 
fence  in  its  road,  or  it  must  be  held  liable  in  damages  for  any 
and  all  animals  killed  or  injured,  for  the  want  of  such  fence, 
by  its  locomotive  or  cars  upon  the  line  of  its  railroad.  Thus, 
in  Indiana,  etc.,  B.  W.  Oo.  v.  Leamon,  18  Ind.  173,  it  was 
held  that  if  stock  is  killed  by  a  railroad  company,  at  a  mere 
private  road  crossing,  which  was  not  securely  fenced  by  the 
company,  but  which  the  company  might  lawfully  have  fenced, 
it  will  be  liable  under  the  statute  for  the  value  of  the  stock. 
Section  4025,  B.  S.  1881. 

So,  also,  in  Indianapolis,  etc.,  B.  W.  Co.  v.  Thomas,  supra^ 
the  court  said :  "A  private  way  is  not  one  in  which  the  pub- 
lic have  an  interest,  and  closing  it  by  a  fence  or  gate  can  af* 
feet  only  the  person  to  whom  it  belongs.  We  are  unable  to 
see  any  principle  upon  which  railroad  corporations  can  be 
absolved  from  the  duty  to  fence  such  a  way.  If  they  are  re- 
lieved from  fencing  any  private  way,  where  can  any  line  be 
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drawn?  for  there  are  many  kinds  of  private  ways,  differ- 
ing in  size  and  character,  bat  all  agreeing  in  the  one  particu- 
lar, that  in  them  the  public  have  no  interest.'^  Indianapolis^ 
etc.,  B.  E.  Oo.  V.  Lowe,  29  Ind.  545 ;  section  4031,  R.  S.  1881. 

In  the  case  at  bar,  we  are  of  opinion,  that  upon  the  &cts 
specially  found  the  court  did  not  err  in  its  conclusion  of  law. 

The  judgment  is  affirmed,  with  costs. 


No.  10,980. 

Whitcomb  v.  Miller. 

PBOMiasoBY  Note. — Prineipal  and  Surety, — Agreement — Ddivery, — Where  a 
promissory  note,  perfect  on  its  face,  containing  no  indications  that  it  is 
delivered  in  violation  of  an  agreement,  is  taken  in  good  faith,  and  for  a 
valuable  consideration,  the  taker  will  not  be  affected  by  any  agreement 
made  between  the  principal  and  the  surety  of  which  he  has  no  notice. 

Same. — Pleading, — Answer, — An  answer  by  a  surety  on  a  promissory  note, 
that  the  principal  had  delivered  it  in  violation  of  an  agreement,  made 
between  them,  that  the  latter  would  procure  an  additional  surety,  but 
not  ailing  notice  of  such  agreement  by  the  payee,  is  insufficient  on  de- 
murrer. 

From  the  Shelby  Circuit  Court. 

T.  B.  Adams,  L.  T.  Micke/n^r  and  (?.  M,  Wright,  for  appellant. 
jE  p.  Ferris,  J.  8.  Ferris  and  W.  W,  fencer,  for  appellee. 

Elliott,  J. — The  first  paragraph  of  appellant's  answer  al- 
leges that  the  note  sued  on  was  executed  by  him  as  surety 
for  Will  C.  Nichols,  as  the  appellee  knew ;  that  prior  to  the 
time  of  the  delivery  of  the  note  appellee  had  agreed  with 
Nichols  that  he  should  execute  his  note  with  appellant  and 
John  Elliott  as  sureties;  that  pursuant  to  this  agreement 
Nichols  presented  the  note  sued  on  to  appellant  and  informed 
him  of  the  agreement  with  the  appellee ;  that  relying  upon  the 
agreement  between  appellee  and  Nichols  that  Elliott  should 
sign,  the  appellant  signed  it;  that  Nichols  afterwards  took 
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the  note  to  the  appellee,  who,  at  first,  objected,  because  it  was 
not  signed  by  Elliott,  bat  finally  agreed  to  and  did  receive  it. 
It  is  settled  law  that  where  a  note  is  perfect  on  its  &oe  and 
•contains  no  indications  that  it  is  delivered  in  violation  of  an 
agreement,  and  it  is  taken  in  good  faith  and  for  a  valuable 
-consideration,  the  taker  will  not  beafiected  by  any  agreement 
made  between  the  principal  and  the  surety,  of  which  he  has  no 
notice.  Deardorffy.  Foresman,  24  Ind.  481 ;  Babbitt  v.  Shryery 
70  Ind.  613 ;  Helma  v.  Wayne,  etc.,  Go.y  73  Ind.  325  (38  Am.  B. 
147).  In  this  case  the  note  was  perfect  in  all  respects,  and 
there  w^  nothing  to  indicate  that  the  contract  which  the 
■surety  had  placed  in  possession  of  the  principal  was  not  com- 
plete in  every  particular.  It  is  contended  that  the  averment 
that  there  was  an  agreement  between  the  appellee  and  Nichols 
that  Elliott  and  the  appellant  should  both  sign  as  sureties  is 
49ufficient  to  charge  appellee  with  notice.  We  think  other- 
wise. The  essential  thing  in  such  a  case  as  this  is  knowl- 
•edge  on  the  part  of  the  taker  of  the  note  that  the  principal 
had  delivered  the  note  in  violation  of  an  agreement  with  the 
surety,  and  there  is  here  no  averment  of  knowledge  or  no- 
tice. In  order  to  make  a  good  answer,  it  is  necessary  to  aver 
that  the  taker  of  the  note  had  notice  that  the  principal  had 
made  an  agreement  with  the  surety,  and  that  he  delivered  the 
note  in  violation  of  it.  This  essential  requisite  should  not  be 
l^ft  to  mere  inference  or  conjecture,  but  should  be  positively 
and  directly  averred.  It  Mras  immaterial  what  preliminary 
agreement  had  been  made  between  Nichols  and  the  appellee ; 
the  material  question  is :  Was  there  an  agreement  between 
Nichols  and  the  appellee,  was  the  note  delivered  in  violation 
-of  this  agreement,  and  did  the  appellee  have  notice  of  that 
&ct?  The  &ct  that  Elliott's  signature  was  not  on  the  note 
•does  not  prove  that  the  appellee  knew  of  the  agreement  be- 
tween Nichols  and  his  surety.  The  absence  of  Elliott's  name 
«ould  not,  of  itself,  have  justified  the  inference  of  an  agree- 
ment between  principal  and  surety  and  its  violation,  even  if 
Vol.  90.— 26 
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the  question  arose  on  the  evidence,  where  much  latitude  of  in- 
ference is  allowable;  much  less  so,  then,  where  the  question 
arises  on  the  pleading,  where  the  rule  is  that  fiictd,  and  not 
evidence,  must  be  pleaded,  and  pleaded  by  direct  and  positive^ 
averment. 

We  think  that  there  is  no  material  diflference  between  the- 
first  and  third  paragraphs  of  the  answer,  and  in  ruling  upon 
the  former  we  have  disposed  of  the  latter. 

Pleadings  are  to  be  construed  according  to  their  general 
tenor  and  scope.  Mere  isolated  expressions  or  general  con- 
clusions can  not  have  a  controlling  effect.  The  conclusion 
following  the  allegations  of  the  third  paragraph,  that  the  note- 
is  not  the  defendant's  act  and  deed,  can  not  control  the  spe- 
cific statements  of  fact. 

Judgment  affirmed. 


No.  10,930. 

Plummeb  v.  Fabm£bs  Bank  of  Mooresville^ 

Ebtoppbl. — I^'(miasory  Note, — Assignor  and  Assignee, — De/mee, — ^If  the  maker 
of  a  promissory  note  knows  that  another  person  is  ahont  to  purchase  it,, 
and  he  informs  such  person,  upon  enquiry,  that  he  has  no  defence  and 
will  pay  the  note,  and  such  person  purchases  the  same  upon  the  faith  of 
such  promise,  such  maker  is  estopped  to  assert  any  defence  against  such 
purchaser,  though  he  was  ignorant  of  his  defence  at  the  time  his  prom- 
ise was  made. 

From  the  Morgan  Circuit  Court. 

G.  A.  Adams  and  J,  8.  Newby,  for  appellant. 
G.  W,  Grubbs  and  Jf.  H.  Paries,  for  appellee. 

Best,  C. — This  action  was  brought  against  the  appellant 
upon  a  note  of  $1,000,*  executed  by  him  to  George  F.  Bridges^ 
who  endorsed  it  to  the  appellee. 

The  appellant  answered,  alleging  that  the  note  was  given 
for  real  estate  conveyed  to  him  by  the  payee  by  warranty  deed^ 
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and  that  he  had  been  compelled  to  pay  $107  taxes  and  $48 
interest  upon  a  mortgage,  which  were  then  liens  upon  the  land* 
These  sums  he  sought  to  deduct  from  the  amount  due  upon 
the  note. 

The  appellee  replied  that  before  purchasing  the  note  its 
agent  called  upon  the  appellant,  informed  him  that  it  was 
about  to  purchase  the  same,  and  enquired  of  him  whether  the 
note  was  valid,  and  whether  there  were  any  defences  to  it; 
whereupon  the  appellant  informed  it  that  the  note  **  was  all 
right ;  that  he  had  no  defences  to  the  same,  and  that  he  would 
pay  it  off  in  a  few  days  thereafter;  ^'  that  relying  upon  such 
statements,  and  believing  them  to  be  true,  without  any  knowl- 
edge that  any  defence  existed  to  said  note,  the  appellee,  for 
value,  purchased  the  same.     Wherefore,  etc. 

A  demurrer  to  the  reply  was  overruled,  the  cause  tried, 
and,  over  a  motion  for  a  new  trial,  judgment  was  rendered 
for  the  appellee.    These  rulings  are  assigned  as  error. 

The  appellant  insists  that  the  reply  was  bad,  because  it  is  not 
averred  that  he  knew  of  his  defence  at  the  time  his  statements 
were  made.  He  maintains  that  a  party  is  not  estopped,  by 
his  statement  that  he  has  no  defence,  to  assert  a  defence  of 
which/ he  was  ignorant  when  his  statement  was  made,  and 
hence  the  reply,  to  be  sufficient,  should  aver  that  he  knew 
of  such  defence  at  that  time. 

Without  holding  that  such  is  or  is  not  the  rule  of  law,  we 
will  merely  say  that  the  case  assumed  is  not  the  case  made  by 
the  reply.  The  reply  avers  that  the  appellant,  upon  being 
informed  that  the  appellee  was  about  to  purchase  the  note^ 
and  in  answer  to  an  enquiry  as  to  defences,  stated,  not  only 
that  he  had  no  defences,  but  that  he  would  pay  the  note  in  a 
few  days.  This  statement  was  a  promise  to  pay  the  note,  and 
it  is  well  settled  by  authority  that  such  promise  estops  the 
party  making  it  from  asserting  any  defence  to  such  note 
against  an  assignee  who  purchased  the  same  upon  the  fidth  of 
such  promise,  whether  the  party  was  or  was  not  ignorant  of  his 
defence  at  the  time  the  promise  was  made.     In  many  cases  in 
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this  State  it  has  been  held,  that  where  the  maker  of  a  note 
promises  a  person,  who  he  knows  is  about  to  purchase  it,  to 
pay  the  note,  and  such  person  purchases  upon  the  &ith  of 
such  promise,  the  maker  is  estopped  to  question  the  validity 
of  such  note  or  assert  any  defence  to  it  as  against  such  pur- 
chaser. The  following  are  among  the  cases  in  which  this 
proposition  has  been  held :  Powers  v.  TalboU,  11  Ind.  1 ; 
Bose  V.  WcUlace,  11  Ind.  112;  Wright  v.  ^Sen,  16  Ind.  284; 
Morrison  v.  Weaver,  16  Ind.  344;  Vaughn  v.  FerraU,  57  Ind. 
182.  There  may  be  other  cases  in  which  the  same  doctrine 
has  been  asserted.  *In  the  case  last  above  cited,  a  precisely  sim* 
ilar  reply  was  held  sufficient. 

It  is  proper,  however,  to  remark  that  it  does  not  appear 
from  any  of  these  cases  that  the  persons  sought  to  be  estopped 
were  ignorant  of  their  defences  at  the  time  their  several 
promises  were  made,  and  it  may  be  said  that  these  cases  do  not 
decide  the  precise  question  here  presented^  but,  as  the  lan- 
guage employed  is  broad  enough  to  embrace  all  defences,  we 
think  they  mnst  be  so  regarded. 

The  case  of  Sloan  v.  Richmond,  etc.,  Cb.,  6  Blackf.  176,  was 
an  action  by  the  assignee  of  a  promissory  note  in  which  the 
maker  alleged  in  defence  that  the  note  was  procured  by  fraud. 
The  assignee  replied  that  before  he  purchased  the  note  the 
maker  promised  him  to  pay  it,  and  the  maker  rejoined  that 
at  the  time  he  promised  he  was  ignorant  of  his  defence.  Upon 
appeal,  it  was  conceded  that  the  rejoinder  could  not  be  suppor- 
ted, and  the  court  held  that  the  promise  precluded  the  maker 
from  asserting  his  defence.    This  case  is  directly  in  point. 

In  Qoud  V.  Whiting,  38  Ala.  57,  the  rule  is  thus  stated : 
"Wlierea  "note  is  purchased  by  a  third  person  on  the  faith 
of  a  promise  by  the  maker  to  pay  it,  the  latter  is  thereby 
estopped  from  setting  up  the  invalidity  of  the  note  as  be- 
tween himself  and  the  payee^  whether  on  the  ground  of 
fraud  in  the  original  contract,  not  known  to  the  maker  at  the 
time  of  such  promise,  or  of  subsequent  fiiilure  of  consideration ; 
and  will  be  compelled  to  pay  the  assignee  at  all  events.'' 
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Several  oases  are  cited  to  support  this  proposition,  among 
which  are  the  cases  of  Powers  v.  TcUbott  and  Bose  v.  WaUacej 
above  cited,  from  our  own  reports. 

These  cases  fully  establish  the  proposition  that  such  prom- 
ise, as  is  alleged,  will  estop  the  maker  from  asserting  any  de- 
fence to  such  note  as  against  such  assignee^  whether  known 
or  not  at  the  time  the  promise  was  made. 

This  conclusion  is  in  entire  harmony  with  the  doctrine  that 
where  one,  in  ignorance  of  his  rights,  suffers  another  to 
invest  in  his  property,  such  person  is  not  thereby  estopped 
from  thereafter  asserting  such  rights. 

As  to  whether  a  different  rule  obtains  where  no  promise 
is  made,  we  express  no  opinion,  as  no  such  question  is  pre- 
sented. The  reply,  for  the  reasons  given,  was  sufficient,  and 
the  demurrer  properly  overruled. 

The  only  ground  for  a  new  trial  was  the  refusal  of  the  court 
to  permit  the  appellant  to  prove  that  he  was  ignorant  of  his 
defence  at  the  time  his  promise  was  made.  There  was  no 
error  in  this  ruling,  as  has  been  shown,  and  as  there  is  none 
in  the  record  the  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellant's  costs. 


No.  10,303. 

Elliott  v.  Frakes. 

Champerty. — Conveyance. — Tenants  in  Common, — Advene  Poneseion, — ^The 
poflsession  of  a  tenant  in  common,  claiming  the  whole  hy  virtue  of  a  con- 
veyance of  the  whole  to  him  by  warranty  deed,  will  not  make  champertous 
a  conveyance  by  other  tenants  in  common  of  their  undivided  shares. 

Same. — Real  Estaie,  Action  to  Beeover, — Answer. — In  a  suit  for  possession 
of  land^,  and  to  quiet  title,  the  defendant  answered  that  when  the  plain- 
tiff took  conveyance  the  defendant  was  in  possession,  under  a  deed  of  the 
premises,  with  full  covenants,  by  virtue  of  which  he  was  claiming  the 
lands. 
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Hddf  that  the  answer  was  bad  for  failure  to  aver  that  the  defendant  en- 
tered, believing  in  good  faith  that  he  had  title. 

Decedents'  Estates. — Sale  of  Land  by  Administraior, —  Widou^s  Right, — ^A 
sale  of  the  whole  of  a  tract  of  land  to  make  assetSi  by  an  administrator 
of  a  husband,  in  pursuance  of  an  order  of  court,  the  same  person  being 
also  administrator  of  the  widow,  who  survived  her  husband,  passes  no 
title  to  the  share  which  the  widow  took  as  such  upon  her  husband's  death. 

From  the  Howard  Circuit  Court. 

X  G.  Blacklidge  and  W.  E.  Blacklidge,  for  appellant. 
M.  Bell  and  W.  G.  Purdum,  for  appellee. 

HahmonB;  J. — Action  by  the  appellant  against  the  appel- 
lee to  recover  possession  of^  and  to  quiet  her  title^  to  one- 
sixth  of  eighty  acres  of  land  in  Howard  county. 

The  appellant's  claim  of  title^  as  set  out  in  her  amended 
complaint,  was  derived  by  deed  July  6th,  1876,  from  Isaac 
Sipe.  Said  Sipe  derived  his  title  to  one-sixth  of  the  land  as 
a  devisee  of  Elizabeth  Sipe,  who  died  testate  February  19th, 
1856.  Said  Elizabeth,  at  the  time  of  her  death,  owned  one- 
third  of  the  eighty  acres  of  land  in  controversy,  as  the  widow 
of  John  Sipe,  who  died  September  20th,  1854. 

The  appellant's  demurrer  to  the  third  and  fourth  paragraphs 
of  the  appellee's  answer  was  overruled.  To  this  she  excepted, 
ana  assigns  the  same  as  error  in  this  court.  In  these  para- 
graphs of  answer,  the  appellee  sought  to  avoid  the  con veyance 
from  Isaac  Sipe  to  the  appellant,  on  the  ground  that  the  ap- 
pellee, at  the  time  of  such  conveyance,  was  in  adverse  pos- 
session under  color  and  claim  of  title.  His  claim  of  title,  as 
more  particularly  set  forth  in  the  third  paragraph  of  his  an- 
swer, was  based  upon  a  warranty  deed  for  the  whole  eighty 
acres  made  to  him  by  one  Frederick  Zilliox,  in  1864.  Said 
Zilliox  purchased  the  land  of  the  administrator  of  John  Sipe, 
deceased,  at  an  administrator's  sale  under  an  order  of  the 
proper  court.  The  case  has  been  in  this  court  before.  Elliott 
V.  FraheSy  71  Ind.  412.  On  the  return  of  the  case  to  the  court 
below,  the  appellant's  co-plaintiff,  Martin  Sipe,  in  the  amended 
complaint,  disappeared  from  the  record.     It  was  held  in  the 
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Teported  case,  that  the  third  paragraph  of  the  appellee's  an- 
swer was  insufficient,  for  the  reason  that  the  court,  ordering 
the  administrator  of  John  Sipe  to  sell  the  eighty  acres,  had 
DO  power  to  order  the  sale  of  more  than  two-thirds  of  it,  and 
hence  that  such  sale  did  not  convey  the  interest  in  the  land 
^claimed  by  the  appellant,  as  the  grantee  of  Isaac  Sipe,  who, 
by  the  widow's  will,  held  the  one-half  interest,  which,  at  the 
death  of  John  Sipe,  went  to  said  widow.  The  third  para- 
graph of  the  appellee's  present  answer  is  the  same  as  his 
third  paragraph  of  answer,  as  it  appears  in  the  reported  case, 
except,  as  it  now  comes  before  us  in  the  record,  it  contains 
the  additional  averment  that  at  the  time  Isaac  Sipe  conveyed 
to  the  appellant,  the  appellee  was  in  the  exclusive  possession 
of  the  land,  claiming  title  under  his  deed  from  Zilliox,  adverse 
.to  the  title  of  the  appellant's  grantor,  the  said  Isaac  Sipe. 

Until  the  law  upon  the  subject  of  a  grantee  under  one  out 
'of  possession  recovering  against  one  holding  adverse  posses- 
sion was  changed  by  section  1073,  R.  S.  1881,  it  was  held 
that  the  conveyance  in  such  case  was  void  as  against  the  per- 
son having  the  adverse  possession.  But  in  PaUerson  v.  Nixan, 
79  Ind.  261,  this  court  decided  that  this  ancient  rule  of  the 
common  law  did  not  apply  to  a  conveyance  of  a  tenant  in 
<M)mmon ;  that  the  possession  of  one  tenant  in  common  was, 
•constructively,  the  possession  of  all ;  and  that  there  could, 
therefore,  be  no  such  adverse  possession  by  any  such  tenant 
as  would  render  void  the  deed  of  his  cotenant.  The  &ct8  al- 
leged in  the  appellant's  amended  complaint,  and  in  the  third 
pan^raph  of  the  appellee's  answer,  show  that  the  appellant's 
grantor  and  the  appellee,  at  the  time  of  the  conveyance  under 
which  the  appellant  claims  title,  were  tenants  in  common. 
Under  the  decision  in  Patterson  v.  Nixon,  supra,  the  convey- 
ance by  Isaac  Sipe  to  the  appellant  was  valid,  not  only  be- 
tween the  parties  thereto,  but  also  as  to  the  appellee,  notwith- 
standing his  claim  of  adverse  possession. 

The  fourth  paragraph  of  the  appellee's  answer  was  as  fol- 
lows : 
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''And  for  4th  paragraph  and  further  answer  to  the  plaintiff's 
complaint^  the  defendant  says  that  the  plaintiff  is  not  the  real 
party  in  interest ;  that  as  against  the  defendant  no  title  was 
conveyed  by  Isaac  Sipe  to  the  plaintiff  as  alleged  in  the  com- 
plaint^  and  that  the  said  Isaac  Sipe  is  the  real  party  in  inter- 
est ;  that  at  the  time  of  said  alleged  conveyance^  on  the  6th 
of  July^  1876^  the  plaintiff  having  no  other  right  or  title 
therein^  the  defendant  was  in  the  exclusive  possession  of  said 
one-sixth  of  said  land  described  in  the  complaint,  under  a 
warranty  deed  duly  recorded,  and  claimed  to  be  the  owner 
thereof,  and  in  right  to  the  possession  of  the.  same  as  against  the- 
said  Isaac  Sipe,  Mary  Elliott,  the  plaintiff,  and  all  the  world/'^ 

This  paragraph  was  insufficient.  It  does  not  state  fron» 
whom  the  appellee  received  the  warranty  deed ;  whether  the 
person  who  made  it  had  or  claimed  any  title,  nor  whether 
the  appellee^s  claim  of  title  under  such  deed  was  in  good  &ith. 

In  Moore  v.  TTorfey,  24  Ind.  81,  it  is  said :  "  To  consti- 
tute a  possession  adversCf  so  as  to  bar  a  recovery,  or  to  (woid 
a  deed  subsequently  executed  by  the  true  owner,  the  party 
setting  up  the  possession  must,  in  making  his  entry  upon  the 
land,  act  bona  fide.  He  must  rely  on  his  title;  he  must  be- 
lieve the  land  to  be  his,  and  that  he  has  title  thereto,  although 
his  title  may  not  be  rightful  or  valid/' 

The  appellant's  demurrer  should  have  been  sustained  to 
the  third  and  fourth  paragraphs  of  the  answer. 

The  appellee,  in  his  cross  assignment  of  errors,  questions 
the  rulings  of  the  court  below  in  overruling  his  demurrer 
to  the  appellant's  amended  complaint  and  in  sustaining  the 
appellant's  demurrer  to  the  second  paragraph  of  his  answer. 

No  objection  is  pointed  out  to  the  amended  complaint,  and 
none  occurs  to  us.  The  demurrer  thereto  waa  properly  over- 
ruled. 

The  second  paragraph  of  the  appellee's  answer  states  fiicts 
showing  that  after  the  death  of  John  Sipe,  and  also  after  the 
death  of  his  widow,  Henry  A.  Brouse  was  appointed  admin- 
istrator of  the  former  and  executor  of  the  latter ;  tliat  he 
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filed,  in  the  proper  oourt^  petitions  to  sell  the  real  estate  of 
each  decedent^  and^  as  the  administrator  of  John  Sipe,  ob- 
tained an  order  of  court  to  sell  the  whole  of  the  eighty  acres 
in  controversy,  and  sold  and  conveyed  the  same,  as  such  ad- 
ministrator, to  Frederick  Zilliox,  who  afterwards  conveyed 
to  the  appellee. 

The  fiu^ts  stated  do  not  show  a  sale  by  Brouse,  except  as 
administrator  of  John  Sipe.  No  sale  is  averred  to  have  been 
made  by  him  as  executor  of  said  Sipe's  widow.  There  is 
nothing,  therefore,  in  the  paragraph  of  answer  under  consid- 
eration, showing  that  the  appellee  owns  any  of  the  interest 
in  the  land  which  was  held  by  the  widow  at  her  death.  The 
sale  by  Brouse,  as  administrator  of  John  Sipe,  did  not,  as  was 
settled  in  the  former  decision  of  this  case,  convey  the  widow's 
interest  in  the  land.  The  demurrer  was  properly  sustained 
to  the  second  paragraph  of  the  answer. 

Judgment  reversed,  with  instructions  to  the  court  below  to 
sustain  the  appellant's  demurrer  to  the  third  and  fourth 
paragraphs  of  the  appellee's  answer,  and  for  further  proceed- 
ings in  accordance  with  this  opinion. 
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No.  10,924. 
InGEBMAN  V.  NOBLESVILLE  TOWNSHIP. 

Dradtaoe. — OotuUlutional  Law, — Bepair  o/Diiehes. — Township  TnuUe. — So 
mach  of  section  4282,  B.  S.  1881,  as  requires  the  township  trustee  to  keep 
public  drains  in  repair,  and  to  paj  the  expense  thereof  out  of  the  funds         ^  ^1 
of  the  township,  is  constitutional  and  valid.     Campbell  v.  DtngginSj  8S  | 

Ind«  473,  and  Tyler  y.  State,  ex  fW.,  83  Ind.  663,  distinguished.  f i68    579 

From  the  Hamilton  Circuit  Court. 

R  M.  Trusaly  C.  D.  PoUer,  G.  W.  Paul  and  J.  E.  Himphreya, 
for  appellant. 

A.  F.  Shirts,  O.  ShirU,  W.  B.  Fertig,  A.  D.  Thomas,  P.  8. 
Kennedy  and  8.  C.  Kennedy,  for  appellee. 
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NiBLACK,  C.  J. — Complaint  by  George  W.  Ingerman 
against  Noblesville  township  of  Hamilton  county^  averring 
that  on  the  13th  day  of  Aprils  1882,  one  James  Oldacre  was 
duly  elected;  qualified  and  acting  trustee  of  said  township ; 
that  to  pay  the  plaintiff  for  work  performed  by  him  in  the 
year  1882,  in  cleaning  out  a  ditch  constructed  under  the 
•drainage  laws  of  this  State,  which  improved  a  public  high- 
way of  said  township,  the  said  Oldacre,  as  such  trustee,  issued 
to  the  plaintiff  an  order  in  writing,  in  words  and  figures  as 
follows : 

"  Trustee's  Office  for  Noblesvtlle  Township, 
"Hamilton  County,  Ind.,  April  13, 1882. 

"This  certifies  that  there  is  due  George  W.  Ingerman, 

irom  this  township,  two  hundred  dollars  and cents  for 

cleaning  out  the  Ingerman  Ditch,  payable  as  soon  as  there 
may  be  funds  on  hand.  James  Oldacre, 

"Trustee  of  Noblesville  Tp/' 

That  on  the  8th  day  of  July,  1882,  the  plaintiff  presented 
■said  order  for  payment,  and  the  said  Oldacre  made  an  en- 
dorsement thereon,  that  it  should  thereafter  draw  interest  at 
the  rate  of  six  per  cent,  per  annum,  because  of  its  non-pay- 
ment; that  said  order  still  remained  unpaid. 

The  defendant  demurred  to  the  complaint  for  want  of  suffi- 
cient &cts  to  constitute  a  cause  of  action,  and  its  demurrer 
was  sustained.  Final  judgment  was  thereu{K>n  rendered  in 
favor  of  the  defendant  upon  demurrer. 

Counsel  inform  us  that  the  demurrer  to  the  complaint  was 
sustained  upon  the  alleged  ground  that  section  4282  of  the 
Revised  Statutes  of  1881,  upon  which  the  plaintiff  below 
based  his  claim  for  a  recovery,  has  been  held  to  be  unconsti- 
tutional and  void  by  the  cases  of  GampbeU  v.  DmgginSy  83 
Ind.  473,  and  Tyler  v.  StaJUy  83  Ind.  563,  and  that,  in  conse- 
quence, there  was  no  valid  law  to  support  the  claim  made  by 
the  complaint  against  the  township.  Section  4282,  above  re- 
^rred  to,  has  reference  to  work  and  repairs  on  ditches  and 
drains  already  constructed,  and  so  much  of  it  as  is  material 
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to  this  cause  was  as  follows :  ''After  the  construction  of  any 
such  work  the  township  trustee  of  such  township  in  which  the 
same  is,  or  any  part  thereof,  shall  keep  the  same,  or  such  part 
thereof,  in  proper  repair  and  free  from  obstructions,  so  as  to 
4tn8wer  its  purpose,  and  pay  for  the  same  out  of  the  general 
township  fund ;  and  to  raise  the  necessary  money  to  reimburse 
that  fund,  he  shall  apportion  and  assess  the  cost  thereof  upon 
the  lands  which  will  be  benefited  by  such  repairs  or  removal 
•of  obstructions,  according  to  such  benefits  in  his  judgment. 
He  shall  make  a  statement  of  such  assessment,  and  deliver  the 
same  to  the  auditor  of  the  county,  who  shall  put  the  same  upon 
the  succeeding  tax-duplicate,  and  it  shall  be  a  lien  upon  the 
lands,  and  be  collected  in  the  same  manner  as  State  and  county 
taxes.''  ^EHirther  details  then  followed  as  to  the  manner  in 
which  such  assessments  were  to  be  made  in  cases  in  which 
lands  in  more  than  one  township  were  to  be  assessed. 

This  section  contained  two  separate  and  distinct  provisions : 

The  first  was  for  the  repair  of  ditches  and  drains  already 
•constructed,  and  the  payment  of  whatever  repairs  might  be 
necessary  out  of  the  general  fund  of  the  proper  township. 

The  second,  for  the  reimbursement  of  the  general  town- 
:ship  fund  for  the  expenditures  which  might  be  thus  incurred 
by  the  assessment  of  taxes  upon  the  lands  directly  benefited 
by  such  repairs. 

It  was  onl^  the  validity  of  this  second  provision  that  was 
involved  in  the  cases  of  (hmpbeU  v.  Dwiggins  and  Tyler  v. 
^StaJtCy  9upra,  and  nothing  was  said  in  either  of  those  which 
had,  or  ought  to  be  construed  as  having  any  proper  applica- 
tion to  the  validity  or  invalidity  of  the  first  provision  as  above 
stated.  The  reasons  assigned  for  holding  the  provision  then 
in  question  inoperative  and  void  have  no  pertinency  to  the 
first  or  preceding  provision,  which  conferred  no  unusual  or 
extraordinary  powers  upon  township  trustees,  and  constitu- 
ted of  itself  a  complete  and  independent  provision,  not  in 
oonfiict  with  any  restriction  imposed  by  the  Constitution  to 
which  our  attention  has  been  in  anv  manner  directed.     It  is 
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one  thing  to  make  disbursements  out  of  the  general  township 
fund  supplied  by  taxe^  coUected  generally  from  the  taxable 
property  of  the  township,  and  quite  another  thing  to  make  a 
special  and  specific  assessment  of  taxes  to  reimburse  that 
fund  on  account  of  such  disbursements. 

In  the  case  of  Glark  v.  EUis,  2  Blackf.  8,  in  which  a  stat- 
ute was  held  to  be  in  some  respects  unconstitutional,  and  in 
other  respects  valid,  the  court  said :  *^  We  have  heretofore 
decided  that  a  part  of  an  act  of  Assembly  being  unconstitu- 
tional, does  not  affect  a  constitutional  part  of  the  same  act 
relative  to  the  same  subject.  That  part  which  is  unconstitu- 
tional, is  considered  as  if  stricken  out  of  the  act ;  and  if 
enough  remains  to  be  intelligibly  acted  upon,  it  is  consid- 
ered as  the  law  of  the  land.''  This  rule  of  construction  has- 
been  since  approved  by  this  court  and  may  be  regarded  as  an 
established  rule  in  this  State.  Maize  v.  StcUCy  4  Ind.  342 ;: 
State  v.  Newton,  69  Ind.  173. 

Our  conclusion  is  that  the  first  provision  6f  the  section 
under  discussion  was  a  valid  and  effectual  provision  for  the 
purpose  for  which  it  was  ostensibly  enacted,  and  obligatory 
upon  all  township  trustees  in  whose  townships  ditches  and 
drains  had  been  constructed. 

No  inconvenience  or  injustice  will  probably  result  from  the 
conclusion  we  have  reached,  since  the  section  called  in  ques- 
tion in  this  case  has  been  amended  and  re-enacted,  with  a 
view  of  curing  the  defects  held  to  exist  in  it  by  the  cases  of 
OampbeU  v.  Dwiggina  and  Tyler  v.  State,  supra.  Acts  1883,. 
p.  173,  section  7. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

On  Petition  for  a  Keheabing. 

NibIjACK,  C.  J. — The  argument  submitted  in  support  of 
the  petition  for  a  rehearing  in  this  case  does  not  controvert 
the  general  legal  propositions  announced  in  the  foregoing 
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opinion.  It  is  only  contended  that  those  general  propositions 
are  not  applicable  to  the  facts  presented  in  this  case ;  that  the 
application  we  have  made  of  those  propositions  is  in  manifest 
opposition  to  the  intention  of  the  Legislature  in  enacting  the 
section  of  the  statute  held  to  be  valid  in  some  respects  and 
invalid  in  others^  and  is,  in  its  practical  effect^  new  legislation 
and  not  judicial  construction. 

The  controlling  object  which  the  Legislature  evidently  had 
in  view  in  the  enactment  of  the  section  was  the  keeping  in 
repair  a  class  of  ditches  and  drains  which  had  been  con- 
structed by  a  system  of  taxation  and  upon  the  theory  that 
they  were  in  some  one  of  several  ways  promotive  of  the  pub- 
lic interest.  B.  S.  1881,  section  4274.  The  proper  township 
trustee,  as  a  public  officer,  was  required  to  use  the  general 
township  fiind  in  making,  or  causing  to  be  made,  the  neces- 
sary repairs. 

We  thought  at  the  former  hearing,  and,  upon  further  con- 
sideration, still  think,  that  so  much  of  the  section  as  enjoined 
this  public  duty  upon  the  several  township  trustees  of  the 
State  was  separate  and  distinct  from,  and  complete  without, 
the  provision  which  followed  for  the  reimbursement  of  the 
general  township  fund,  and  might  be  enforced  notwithstand- 
ing the  invalidity  of  the  provision  for  reimbursement. 

If  the  act  of  March  8th,  1883,  does  not  make  adequate 
provision  for  the  reimbursement  of  the  townships  on  account 
of  repairs  on  ditches  and  drains,  it  is  still  within  the  power  of 
the  Legislature  to  supply  the  omission,  and  we  assume  that 
it  will  do  so.  StcUe  v.  Newton,  69  Ind.  173;  Cooley  Const. 
Lim.  177. 

The  petition  for  a  rehearing  is  overruled. 

HowK,  J.,  dissents. 
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No.  10,291. 

Holliday  et  al.  v.  Thomas  et  al* 

^  ^  VkYiK.^X(T.-—JvdgmmL.— Coimplavnt  to  SaHs/y.— An  ayermen t  that  plaintiff,  on^ 

U2_4i6  etc.,  fully  paid  off  said  judgment  and  costs,  and  the  defendant  thereupon 

tin   nl  promised  to  satisfy  the  same,  in  a  complaint  to  enter  satisfaction  of  a 

judgment  in  favor  of  the  defendant  against  the  plaintiff,  shows  payment 
to  the  judgment  plaintiff. 
Same. — Attorney  cmd  ClienL — An  attorney  who  takes  a  judgment  can  not, 
without  special  authority,  bind  his  client  by  receiving  as  collateral  se- 
curity, and  agreeing  to  collect,  a  claim  against  a  third  person ;  but  if  he 
does  collect  it  and  retains  enough  to  satisfy  the  judgment,  and  promises- 
to  do  so,  such  retention  is  payment,  and  binds  the  judgment  plaintiff. 
Harmless  Ebbob. — Evidenee, — ^The.admission  of  improper  evidence  which 
only  tends  to  prove  a  fact  otherwise  clearly  shown  by  competent  evidence, 
which  is  not  controverted,  is  a  harmless  error. 
AssiGNMEzrr  of  Ebbob. — Demurrer. — ^Where  separate  demurrers  are  ovei^ 
ruled  to  two  paragraphs  of  complaint,  an  assignment  of  error  that  "  the- 
court  erred  in  overruling  the  demurrer  to  the  first  and  second  paragraphs, 
of  the  complaint,"  is  sufficient  to  present  to  the  consideration  of  the 
Supreme  Court  the  separate  ruling  upon  each  demurrer. 

From  the  Hancock  Circuit  Court. 

8,  A.  Wray  and  /.  H.  Mdlett,  for  appellants. 
J.  A,  New  and  J,  W.  Jones,  for  appellees. 

MoBRis^  C. — ^The  appellees  sued  the  appellants  for  the^ 
purpose  of  having  a  certain  judgment  declared  satisfied.  The 
complaint  consists  of  two  paragraphs. 

The  first  states  that  William  J.  Holliday,  John  W.  Mur- 
phy and  John  A.  Furgason,  on  the  16th  day  of  March,  1875,. 
recovered  a  judgment  in  the  Hancock  Circuit  Court  against 
the  appellees,  William  O.  Thomas  and  Austin  K.  Spencer,  for 
the  sum  of  $198.44  and  costs  amounting  to  $9.96 ;  that  on  or 
about  the  13th  day  of  March,  1876,  the  appellees  fully  paid 
off  said  judgment  and  costs,  and  that  the  appellants  there- 
upon promised  and  agreed  to  satisfy  and  discharge  of  record 
the  said  judgment.  It  is  also  averred  that  said  judgment 
constitutes  a  lien  and  cloud  upon  the  title  of  certain  lands 
owned  at  the  time  by  the  appellee  Thomas,  in  said  county  ; 
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that  the  appellants  have  been  often  requested^  but  have  re- 
faaed;  to  satisfy  said  judgment,  and  now  claim  that  the  same 
is  unpaid,  and  threaten  to  collect  it.  Prayer  that  the  judg-*- 
ment  be  declared  satisfied  and  for  other  proper  relief. 

The  second  paragraph  states  the  recovery  of  a  judgment 
as  stated  in  the  first  paragraph,  but  alleges  that  one  Henry 
A.  Swope  was  the  attorney  of  the  appellants,  who  obtained 
and  took  for  them  said  judgment,  and  that  he  was  the  only 
attorney  of  record  for  them  in  the  cause  in  which  said  judg- 
ment was  recovered ;  that  afterwards  the  appellees  placed  in 
the  hands  of  the  said  Swope,  the  attorney  of  the  appellants  as 
aforesaid,  a  promissory  note,  executed  by  one  Pauley,  and 
others,  as  collateral  security  for  the  payment  of  said  judg- 
ment, which  called  for  about  $400,  and  which  said  Swope  ac- 
cepted as  such  security ;  that  said  note  was  collected  by  said 
Swope  and  the  amount  of  the  appellants' said  judgment  was  de- 
ducted from  the  amount  so  collected  by  him  on  said  note  de- 
livered  to  him  as  aforesaid  by  the  appellees,  said  Swope  still  be- 
ing and  acting  as  the  attorney  of  the  appellants  in  the  collection 
of  said  judgment  recovered  by  them  against  the  appellees, 
and  that,  as  such,  upon  the  receipt  of  said  money,  he  prom- 
ised to  satisfy  said  judgment  of  record ;  that  shortly  after  the 
receipt  of  said  money  the  said  Swope  died,  and  that  the  ap- 
pellees did  not  know  that  said  judgment  was  not  satisfied 
until  they  were  so  informed  by  their  attorney.  It  is  alleged 
that  the  appellee  Thomas  owns  land  in  said  county  upon 
which  said  judgmentconstitutes  an  apparent  lien,  etc.,  and  casts 
a  cloud  upon  his  title,  etc.  Prayer  the  same  as  in  the  first 
paragraph. 

The  appellants  demurred  separately  to  each  paragraph  of 
the  complaint.     The  court  overruled  the  demurrers. 

The  appellants  then  answered  by  a  general  denial. 

The  cause  was  submitted  to  the  court  for  trial.  The  court 
found  in  favor  of  the  appellees,  as  to  the  sum  of  $174.50; 
that  that  amount  had  been  paid  by  them  on  said  judgment. 
The  court  also  found  for  the  appellants  as  to  the  balance  of 
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said  jadgment.  The  appellants  moved  for  a  new  trial.  The 
motion  was  overruled^  and  the  court  adjudged  that  said  judg- 
ment of  the  appellants^  as  to  the  sum  of  ^74.50^  be  satisfied 
as  of  April  12th,  1876. 

The  assignment  of  errors  is  as  follows : 

1.  The  court  erred  in  overruling  the  demurrer  to  the  first 
and  second  paragraphs  of  the  complaint. 

2.  The  court  erred  in  overruling  the  appellants'  motion  for 
a  new  trial. 

3.  In  overruling  the  motion  of  the  appellants  to  change 
and  modify  the  finding  and  judgment  of  the  court. 

The  last  error  is  not  discussed  by  the  appellants^  counsel, 
and  will  be  regarded  as  waived. 

The  appellees  insist  that  the  demurrer  was  filed  to  the  orig- 
inal complaint  in  the  cause,  and  not  to  that  which  appears 
in  the  record.  In  this  the  appellees  are  mistaken.  The 
amended  complaint,  that  which  appears  in  the  record,  was  filed 
on  the  7th  of  June,  1881,  and  the  demurrer  was  filed  on  the 
following  day. 

The  appellees  also  contend  that  under  the  first  error  as- 
signed it  must  appear  that  both  paragraphs  of  the  complaint 
are  bad  in  order  to  reverse  the  judgment. 

We  do  not  think  so.  We  think  the  proper  construction  of 
the  language  used  in  the  assignment  of  the  first  error  is,  that 
the  court  erred  in  overruling  the  demurrer  to  the  first  para- 
graph of  the  complaint,  and  also  in  overruling  the  demurrer 
to  the  second. 

The  objection  to  the  first  paragraph  of  the  complaint  is  that 
it  does  not  state  to  whom  the  payment  was  made,  whether  to 
the  api)ellants  or  any  one  authorized  to  receive  payment.  It 
does  aver,  that  on  or  about  the  13th  day  of  April,  1876, 
the  appellees  fully  paid  off  said  judgment  and  costs,  and  that 
the  appellants  promised  to  satisfy  the  same  of  record.  This 
was  equivalent  to  an  allegation  of  payment  to  the  appellants, 
and  entirely  sufficient  to  withstand  a  demurrer.  If  there  was 
any  doubt  as  to  whom  the  payment  was  alleged  to  have  been 
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cnade,  a  motion  to  make  the  paragraph  more  certain  in  that 
respect  would  have  removed  it.  The  court  did  not  err  in  over- 
ruling the  demurrer  to  the  first  paragraph  of  the  complaint.. 

It  is  objected  to  the  second  paragraph  of  the  complaint,  that 
Swope,  the  attorney  who  obtained  the  judgment  for  the  ap- 
pellants against  the  appellees,  had  no  authority,  as  their  attor- 
ney, to  accept  the  $400  note  as  collateral  security  or  other- 
wise, and  that,  in  its  collection  and  in  the  retention  of  the 
money  collected  upon  it,  he  must  be  regarded,  upon  the  facts 
stated,  as  the  attorney  of  the  appellees,  and  not  as  the  attorney 
of  the  appellants..  It  is  not  alleged  that  Swope  had  any  special 
authority  to  accept  from  the  appellees  said  (400  note  as  col- 
lateral security  for  the  payment  of  the  appellants' judgment. 
He  could  not  do  so  by  virtue  of  his  general  employment  to 
collect  the  debt  for  which  he  obtained  said  judgment.  By  his 
general  employment,  he  was  authorized  to  collect  the  judgment 
by  the  usual  means  in  money.  He  could  not  make  any  com- 
promise in  relation  to  it  or  discharge  it  otherwise  than  by  the 
receipt  of  money.  In  collecting  the  $400  note  he  must  be  re- 
garded as  the  attorney  of  the  appellees,  and  not  as  the  attorney 
of  the  appellants.  MiUei'  v.  Edmonstoriy  8  Blackf.  291 ;  Jones 
V.  Ransom,  3  Ind.  327 ;  Coming  v.  Strong,  1  Ind.  329 ;  Russell 
V.  Drummond,  6  Ind.  216 ;  G^Gonner  y»  Arnold,  53  Ind.  203. 

But  it  is  averred  in  the  second  paragraph,  that  Swope  did 
collect  the  money  on  the  $400  note ;  that  after  he  had  col- 
lected it,  and  when  he  had  it  in  his  hands,  and  while  he  was 
fitill  acting  as  the  attorney  of  the  appellants  in  collecting  said 
judgment  for  them,  he  deducted  the  amount  of  the* appellants' 
judgment  from  the  money  collected  on  the  $400  note,  and  that, 
upon  the  receipt  or  retention  of  it,  he  agreed  to  satisfy  said 
judgment  of  record.  This  averment  is  equivalent  to  a  direct 
allegation  that  in  retaining  the  amount  of  the  appellants'  judg- 
ment out  of  the  money  which  he  had  collected  for  the  appel- 
lees, he  was  acting  as  the  attorney  of  the  appellants,  and  not 
as  the  attorney  of  the  appellees.  In  thus  retaining  the  money 
Vol.  90.— 26 
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of  the  appellees  for  the  payment  of  the  appellants'  judgment^ 
Swope  was  accomplishing  the  very  thing  for  which  the  appel- 
^lants  had  employed  him^  and  acting  within  the  scope  of  his 
authority  as  their  attorney.  The  retention  of  the  money  and 
his  promise  to  satisfy  the  judgment  showed  that  he  was  acting 
for  the  appellapts^  not  for  the  appellees.  As  the  attorney  of 
the  appellants  he  had^  upon  getting  the  money^  authority  to  do 
that  which  he  agreed  to  do ;  as  the  attorney  of  the  appellees, 
he  had  no  such  power.  We  think  the  court  did  not  err  in 
overruling  the  demurrer  to  the  second  paragraph  of  the  com- 
plaint. 

The  appellants  also  contend  that  the  finding  of  the  court  is 
i^ot  sustained  by  sufScient  evidence.  The  evidence  is  con- 
flicting. The  testimony  of  the  appellees^  aside  from  that  pro- 
duced by  the  appellants^  abundantly  justified  the  finding  of 
the  court.  The  testimony  produced  by  the  appellants,  if  be- 
lieved, would  have  entitled  them  to  a  finding  in  their  favor.  It 
was  for  the  court  below  to  weigh  the  evidence.  This  court  can 
not  do  this.  Fort  Wayne^  etc.,  R.  B.  Co,  v.  Hvssdman,  65  Ind.  73. 

Upon  the  trial  the  appellees  were  permitted  to  prove,  over 
the  objection  of  the  appellants,  certain  statements  made  by 
Swope  in  relation  to  the  collection  of  the  note  placed  in  his 
hands  by  the  appellees.  The  appellants  insist  that  in  the  ad- 
mission of  this  testimony  the  court  below  erred.  Grant  this,, 
though  we  do  not  decide  it,  the  error  can  not  avail  the  appel- 
lants. It  was  proved  by  other  uncontradicted  witnesses  that 
Swope  had  collected  and  received  the  money  on  the  note 
given  him  by  the  appellees.  Thomas,  one  of  the  appellees, 
swears  to  it,  and  so  does  one  of  the  makers  of  the  note,  and, 
as  to  this,  they  are  not  contradicted  by  any  witness.  If,  there- 
fore, the  court  erred  in  admitting  proof  of  what  Swope  had 
said  about  it,  the  error  must  be  deemed  to  be  harmless. 

We  think  there  is  no  available  error  in  the  record. 

Per  CtTRiAM. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  ap- 
pellants. 
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No.  10,863. 
KiKCAID  ET  AL.  V.  NiCELY  ET  AL. 

Demxtbbeb  to  Evidence. — IVactiee. — Where,  upon  a  demarrer  to  eyidence, 
there  is  evidence  tending  to  sastain  the  party  having  the  burden  of  the 
issue,  the  demurrer  should  be  overruled,  and,  if  no  such  evidence,  sus- 
tained. 

From  the  Boone  Circuit  Court. 

F.  M.  Oharttony  T.  W.  Loekhart  and  G,  8*  Wesnery  for  ap- 
pellants. 

W.  B.  Walhy  for  appellees. 

Black,  C. — In  an  action  to  which  the  appellants  and  the 
appellees  were  parties,  the  appellees  filed  a  cross  complaint 
against  the  appellants,  to  which  the  appellants  answered  by 
general  denials.  The  record  shows  that  '^to  try  the  issue 
herein  joined  on  the  cross  complaint "  the  same  was  submitted 
to  a  jury.  The  jury  having  heard  the  evidence  of  the  cross 
complainants,  the  defendants  to  the  cross  complaint  demurred 
to  the  evidence.  The  jury  was  discharged,  the  demurrer  was 
filed,  and  the  appellees,  without  objection,  joined  in  the  de- 
murrer. The  court  overruled  the  -demurrer,  and  rendered 
judgment  for  the  appellees  as  prayed  in  the  cross  complaint. 

The  only  question  argued  by  counsel  is  whether  the  evi- 
dence was  sufficient,  on  demurrer  thereto,  to  sustain  the  alle- 
gation of  the  cross  complaint,  that  the  grantor  in  a  certain  deed 
of  conveyance  of  real  estate  was  of  unsound  mind  when  he 
executed  it.  There  was  some  evidence  tending,  though  per- 
haps slightly,  to  prove  the  grantor's  temporary  unsoundness 
of  mind.  When  this  can  be  said,  it  must  also  be  said  that  it 
was  not  error  to  overrule  the  demurrer.  On  demurrer  to 
evidence,  the  court  must  look  to  see  whether  there  is  any 
evidence  tending  to  sustain  the  party  having  the  burden.  If 
there  is  no  such  evidence,  the  demurrer  should  be  sustained ; 
but  if  there  is  any  such  evidence  it  can  not  be  weighed  as 
evidence  is  weighed  by  a  jury.    No  question  concerning  the 
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credibility  of  the  witnesses  can  be  entertained,  nor  can  any 
portion  of  the  evidence  of  a  contrary  tendency  be  considered 
and  permitted  to  outweigh  the  evidence,  the  tendency  of 
which  is  against  the  demurring  party. 

It  is  not  improbable  that  a  jury  would  have  decided  against 
the  appellees,  but  the  court  was  not  acting  as  a  jury,  but  was 
acting  only  as  a  court.  Its  province  was  to  apply  the  law  to 
admitted  facts,  to  decide  against  the  appellees  if  there  was  no 
evidence  tending  to  sustain  the  material  averments  of  the 
cross  complaint ;  to  decide  in  their  &vor  if  there  was  any  evi- 
dence of  such  a  tendency.  If  it  was  allowable  to  a  jury  to 
decide  in  favor  of  the  appellees,  it  was  the  duty  of  the  court 
to  do  so.     The  judgment  should  be  affirmed. 

Peb  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  costs  of  the  appellants. 


No.  10,608. 

LoY  V.  Loy,  by  Next  Friend. 

Bill  op  "Euceftiovs,— Filing,— When  Part  <^  Record,— Supreme  Omt — 
Under  section  629,  R.  S.  1881,  a  bill  of  exceptions,  when  filed,  becomes 
a  part  of  the  record,  and,  unless  the  transcript  shows,  in  some  manner, 
the  filing  of  the  bill,  it  can  not  be  considered  in  the  Supreme  Court  as 
constituting  a  part  of  the  record. 

From  the  Putnam  Circuit  Court. 

2).  E.  Williamson  and  A.  Doggy y  for  appellant. 

J.  V.  Hadleyy  E.  0.  Hogate  and  R.  B.  Blake,  for  appellee. 

HoWK,  J. — The  only  error  assigned  by  the  appellant  on 
the  record  of  this  cause  is  the  overruling  of  his  motion  for 
a  new  trial.  In  this  motion  the  only  causes  assigned  for  such 
new  trial  were,  that  the  finding  of  the  court  was  not  sustained 
by  sufficient  evidence,  and  that  it  was  contrary  to  law.  Man- 
ifestly, these  causes  for  a  new  trial  will  present  no  question 
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for  the  decision  of  this  court,  if  it  can  be  correctly  said,  as 
the  appellee^s  counsel  claim,  that  the  evidence  is  not  in  the 
record. 

It  is  shown  by  the  record  that  the  cause  was  tried  and 
judgment  rendered  on  the  18th  day  of  May,  1882;  and  that, 
on  the  same  day,  the  appellant  was  granted  an  appeal  to  this 
court,  ^^and  sixty  days  herefrom  are  given  the  parties  to  file 
bills  of  exceptions  herein.''  There  is  copied  into  the  record 
a  writing  purporting  to  be  a  bill  of  exceptions  in  this  case, 
which  writing  concluded  as  follows : 

^^And  the  defendant  now  asks  that  this,  his  bill  of  excep- 
tions,, be  signed,  sealed  and  made  part  of  the  record  in  said 
cause,  which  is  done  this  16th  day  of  July,  1882.'' 

(Signed)    "Silas  D.  Coffey." 

The  date  of  this  signature  shows  that  the  writing  was 
signed  by  the  judge  of  the  court  before  the  expiration  of  the 
sixty  days'  given  by  the  court  for  filing  bills  of  exceptions. 
But  the  record  wholly  fails  to  show,  in  any  manner,  that  this 
writing  or  bill  of  exceptions  was  filed  in  the  court  below, 
either  within  the  time  given,  or,  indeed,  at  any  time.  Ap- 
pellee's counsel,  therefore,  insist  that  the  writing  or  bill  of 
exceptions  is  not  shown  to  be,  and  is  not,  a  part  of  the  record, 
and  can  not  be  so  regarded  by  this  court  in  the  consideration 
or  decision  of  this  cause. 

It  seems  to  us  that  this  position  is  well  taken  and  must  be 
sustained.  The  statute  provides  that  when  the  bill  of  excep- 
tions is  filed  "  it  shall  be  a  part  of  the  record."  Section  629, 
"^  R.  S.  1881.  Where  time  is  given  beyond  the  term  in  which 
to  file  a  bill  of  exceptions,  and  it  appears  that  the  bill  was 
presented  to  and  signed  by  the  judge  within  the  time  lim- 
ited, the  record  must  show,  in  some  manner,  that  the  bill  was 
filed,  or  it  can  not  be  considered  in  this  court  as  constituting 
a  part  of  the  record  of  the  cause. 

We  are  of  the  opinion,  therefore,  that  the  bill  of  excep- 
tions, purporting  to  contain  the  evidence  on  the  trial  of  this 
case,  is  not  shown  to  be  and  is  not  a  part  of  the  record.    In 
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the  absence  of  the  evidence  from  the  record,  we  can  not  say 
that  the  court  erred  in  overruling  appellant's  motion  for  a  new 
trial,  for  either  of  the  causes  assigned  therein.  The  ruling  of 
the  trial  court  is  presumed  to  be  correct,  and  the  record  fails 
to  show  that  it  was  erroneous.  In  such  a  case  we  are  bound 
to  conclude,  as  we  do,  that  no  error  is  shown  to  have  been 
committed  by  the  court  in  overruling  appellant's  motion  for 
a  new  trial.  Myer%  v.  Murphy^  60  Ind.  282 ;  Bcwen  v.  Pol-- 
lardy  71  Ind.  177;  Dunn  v.  Hubble,  81  Ind.  489. 
The  judgment  is  affirmed,  with  costs. 


No.  11,097. 

The  State  v.  Hendebson. 

Cbihinal  Law. — Tndietment, — Perjury, — Perjury  can  not  be  assigned  upon 
the  testimony  of  a  witness,  before  a  grand  jury,  that  certain  named  per- 
sons "did  not  unlawfully  sell  intoxicating  liquors  to  him/'  inasmuch  as 
the  opinion  of  the  witness  upon  such  a  question  of  law  is  immaterial. 

From  the  MorgaA  Circuit  Court. 

F.  T.  Hord,  Attorney  General,  and  F.  P.  A.  Phdps,  for  the 
State. 

W.  B.  Han^ony  W.  E.  McGord,  G.  W.  Grufefi^and  M.  H. 
Parka,  for  appellee. 

Hammond,  J. — Indictment  for  perjury  against  the  appel- 
lee.  His  motion  to  quash  was  sustained.   The  State  excepted,  \ 
and  by  a  proper  assignment  of  error  in  this  ^ourt  presents  for 
our  consideration  the  question  of  the  sufficiency  of  the  indict- 
ment. 

The  appellee,  as  charged  in  the  indictment,  was  a  person 
under  the  age  of  twenty-one  years.  He  was,  on  November 
21st,  1882,  summoned  before  the  grand  jury  as  a  witness  and 
was  duly  sworn  by  the  foreman. 

The  indictment  then  alleges :    '^And  it  then  and  there  be- 
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•came  a  material  matter^  and  was  the  point  in  question  by  and 
before  and  with  said  grand  jury,  as  to  whether  or  not  James 
"Quinn,  John  D.  Calder  and  William  Enochs^  or  either  of 
them,  or  any  other  person  or  persons,  had  at  said  county  of 
Morgan  and  State  of  Indiana,  at  any  time  within  the  two 
years  next  preceding  the  2l8t  day  of  November,  1882,  un- 
lawfully sold  or  given  away  any  intoxicating  liquors  to  him, 
the  said  William  Henderson,  and  whether  or  not  the  said 
William  Henderson  was  then  and  there  a  person  under  the 
age  of  twenty-one  years  for  the  two  years  preceding  said  21st 
<lay  of  November,  1892;  and  the  said  William  Henderson, 
upon  his  oath  as  aforesaid,  *  *  *  *  did  then  and  there  swear 
and  depose  that  he  was  a  person  under  the  age  of  twenty- 
one  years,  *  *  **  which  evidence  was  then  and  there  true. 
Andsaid  William  Henderson,  upon  his  oath  as  aforesaid,  *  *  * 
<iid  then  and  there  unlawfully,  feloniously,  wilfully,  cor- 
ruptly and  falsely  depose  and  swear  that  the  said  James 
Quinn,  and  the  said  John  D.  Calder,  and  the  said  William 
Enochs  had  not,  nor  either  of  them  had,  at  any  time  within 
the  two  years  next  preceding  said  21st  day  of  November, 
1882,  unlawfully  sold  or  given  to  him  any  intoxicating  liquors 
whatsoever  in  the  county  of  Morgan  and  State  of  Indiana,  and 
that  no  other  person  or  persons  had,  at  any  time  within  the 
two  years  next  preceding  said  21st  day  of  November,  1882, 
unlawfully  sold  or  giveo'to  him  any  intoxicating  liquors  at 
said  county  of  Morgan  and  State  of  Indiana/' 

The  indictment  then  charges  the  truth  to  be  that  the  per- 
sons above  named  had,  at  various  dates,  which  are  given,  in 
said  county  and  State,  within  two  years  preceding  November 
21st,  1882,  unlawfully  sold  and  given  intoxicating  liquors  to 
the  appellee. 

It  will  be  observed  that  the  indictment  does  not  charge 
that  the  appellee,  in  his  evidence  before  the  grand  jury,  swore 
that  the  persons  named  and  others  had  not  sold  or  given  him 
intoxicating  liquors.  He  swore  that  they  had  not  urdawjulh/ 
sold  or  given  him  such  liquors.    All  the  sales  and  gifts  set 
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out  in  the  indictment  may  have  been  made  to  him^  and  yet  he 
would  not  be  guilty  of  perjury  so  far  as  the  facts  were  con- 
cerned. His  guilty  if  it  existed  as  charged^  may  have  arisen 
wholly  out  of  his  opinion  of  the  legal  effect  of  such  sales 
and  gifts.  The  most  that  is  charged  against  him  is  that  he 
feloniously^  wilfully  and  corruptly  swore  that  the  sales  and 
gifts  of  intoxicating  liquors^  alleged  to  have  been  made  to 
him,  were  not  unlawfully  made. 

We  are  of  the  opinion  that  it  is  not  competent  for  the  grand 
jury  to  take  the  opinion  of  a  witness  under  oath  as  to  the 
legal  effect  of  factsabout  which  he  is  required  to  testify.  Such 
opinion  is  irrelevant  and  immaterial,  and  can  not  be  made  the 
basis  for  a  charge  of  perjury.  The  appellee  should  not  have 
been  asked  before  the  grand  jury  whether  unlawful  sales  or 
gifts  of  intoxicating  liquors  had  been  made  to  him.  The  fact, 
as  to  whether  there  had  been  sales  or  gifls  of  intoxicating 
liquors  to  him  might  have  been  elicited  from  his  testimony^ 
and  it  was  then  for  the  grand  jury  to  say  whether,  from  the 
fiicts  stated,  the  sales  and  gifts,  if  any  were  testified  to,  were 
unlawful.  Witnesses  before  the  grand  jury  may  be  required 
to  testify  as  to  facts,  and  if  they  swear  &lsely  as  to  these,  they 
may  be  guilty  of  perjury.  But  their  opinion  of  the  law  grow- 
ing out  ^f  the  &cts,  or  their  opinion  whether  a  certain  act 
was  lawful  or  unlawful,  should  not  be  called  for,  and  if  called 
for  and  given,  or  offered  voluntarily,  a  charge  of  perjury  can 
not  be  predicated  upon  it.  No  doubt  a  jurist,  called  in  a 
proper  case  to  testify  as  to  a  foreign  law,  might  be  guilty  of 
peijury,  if  he  swore  &lsely,  the  same  as  a  witness  testifying 
as  to  a  fact.  But  we  hold  that  where  a  witness  is  called  to 
testify  solely  in  reference  to  facts,  and  where  it  is  not  a  case 
calling  for  expert  evidence  as  to  questions  of  law,  the  witness 
can  not  be  guilty  of  peijury  in  giving,  voluntarily  or  other- 
wise, an  opinion  upon  a  point  of  law,  or,  what  is  the  same 
thing,  an  opinion  concerning  the  legal  consequences  of  any 
admitted  or  disputed  fact. 

The  case  of  State  v.  Woolverton,  8  Blackf.  452,  is  in  point. 


MAY  TERM,  1883.  409 

Moore  el  oL  v.  Newland. 

^ — 

The  defendant  in  that  case  had,  in  a  suit  against  him  before  a 
justice  of  the  peace^  filed  a  sworn  plea  to  the  effect  that  the 
title  to  lands  was  in  controversy  growing  out  of  a  deed  referred 
to  in  the  plea.  For  this  he  was  indicted  for  peijury,  the  per- 
jury charged  being  for  falsely  swearing  that  the  title  to  lands 
was  in  controversy,  whereas  it  was  alleged^  that  such  title 
was  not  in  issue.  It  was  said  by  this  court  in  thsCt  case :  ^^  It 
will  be  observed  that  the  existence  of  the  deed  of  defeasance 
is  not  denied^  and  it  is  very  clear  to  us  that  the  assertions  in 
the  plea  upon  which  the  perjury  is  assigned,  Hhat  the  title  of 
lands  is  in  controverSsy,^  and  \  that  the  title  to  lands  is  in  issue 
in  this  cause/  are  but  the  mere  opinions  of  Woolverton  as  to 
the  legal  effect  of  said  deed  of  defeasance^  and  being  so,  they 
will  not  support  an  indictment  for  peijury .''  See,  also,  Bex  v. 
Orespignyy  1  Esp.  280 ;  OommonweaUh  v.  Brady ^  5  Gray,  78. 

We  are  of  opinion  that  the  indictment  in  this  case  was  not 
sufficient,  and  that  the  motion  to  quash  was  properly  sustained. 

Judgment  affirmed. 


No.  10,460. 

Moore  et  al.  v.  Newland. 

Ck)OTS. — Amownl  of  Recovery. — SiaMe  Oondrued. — Ocue  OrUiciaed, — In  a  suit 
for  a  money  demand  on  contract,  begun  in  the  circuit  court,  the  plain- 
tiff recover^  five  dollars.  There  was  no  set-off,  counter-claim,  or  pay- 
ment pleaded,  and  nothing  demanding  affirmative  relief  for  the  de- 
fendant. 

Held,  under  sections  590  and  591,  R  S.  1881,  that  all  costs  should  be  taxed 
to  the  plaintiff,  and  what  is  said  in  Bates  v.  Kuhny  12  Ind.  355,  to  the 
contrary,  was  not  necessary  to  that  case,  and  is  in  conflict  with  the  stat- 
ute and  with  several  prior  and  subsequent  cases. 

From  the  Parke  Circuit  Court. 

8,  D.  Pudty  A.  F.  White  and  E.  Hunt,  for  appellants. 
T.  N.  Rice  and  J.  T,  Johnston,  for  appellee. 
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Franklin,  C. — Appellants  sued  appellee  for  work  and 
labor  in  the  construction  of  a  well,  claiming  $118.75.  The 
appellee  answered  in  three  paragraphs:  1st.  A  denial;  2d. 
A  special  contract,  and  non-compliance  by  appellants ;  3d. 
A  warranty,  and  breach  of  the  warranty.  Reply  in  denial. 
Trial  by  jury,  and  a  verdict  for  $5  for  appellants.  Over  a 
motion  for'a  new  trial  judgment  was  rendered  on  the  verdict. 

The  errors  assigned  are  the  overruling  of  the  motion  for  a 
new  trial,and  the  sustainingof  appellee's  motion  to  tax  thecosts 
of  the  cause  against  the  appellants.  The  first  reason  insisted 
upon  for  a  new  trial  is,  that  the  damages  assessed  by  the  jury  are 
too  small.  Appellants  in  their  brief  contend  that  all  the  tes- 
timony of  the  plaintiffs,  both  in  chief  and  rebuttal,  places  the 
value  of  the  well  at  from  $100  to  $127 ;  and  all  the  witnesses 
for  the  defendant  place  the  value  of  the  well  at  nothing;  that 
it  was  utterly  valueless;  and  if  the  plaintiffs  w^re  entitled 
to  recover  anything,  they  were  entitled  to  recover  some  sum 
not  less  than  $100,  nor  more  than  $127;  otherwise  the  ver- 
dict should  have  been  for  the  defendant.  Taking  this  state- 
ment of  the  evidence  as  true  we  can  not  tell,  without  weigh- 
ing the  evidence,  whether  the  damages  assessed  are  too  small 
or  too  large ;  and  as  there  is  no  complaint  of  the  damages  be- 
ing too  large  we  can  not  weigh  the  evidence  in  order  to  de- 
termine whether  they  are  too  small.  In  such  cases,  that  duty 
devolved  alone  upon  the  court  below.  There  is  no  available 
€rror  in  overruling  the  motion  for  a  new  trial  on  account  of 
the  damages  being  too  small. 

The  second  error  assigned  is  the  sustaining  of  appellee's 
motion  to  tax  the  costs  against  appellants.  Appellants  insist 
that  the  second  and  third  paragraphs  of  appellee's  answer 
were  in  the  nature  of  set-offs  and  counter-claims,  and  that, 
their  claim  for  damages  being  thereby  reduced,  they  were  en- 
titled to  recover  costs.  Under  the  special  contract,  as^  pleaded 
in  the  said  second  paragraph  of  answer,  the  kppellee  was  to 
have  sixty  days  after  the  well  was  completed  to  try  and  test 
it,  and  if  it  did  not  prove  satis&ctory  as  a  stock  well  he  was 
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not  to  receive  it,  or  pay  any  thing  for  it ;  and  upon  being 
tested  it  was  unsatisfactory^  and  he  never  accepted  it. 

The  breach  of  the  warranty  pleaded  in  the  third  paragraph 
of  answer  was  upon  the  same  contract. 

We  do  not  think  these  paragraphs  of  answer  can  be  placed  ^ 
under  the  head  of  counter-claim  or  set-off.  Neither  of  them 
claims  anything  due  the  defendant;  or  that  he  has  sustained 
any  damage  connected  with  oi^  growing  out  of  the  cause  of 
action^  in  reduction  of  plaintiffs'  claim.  They  are  simply 
paragraphs  of  answer  in  bar  of  the  plaintiffs'  cause  of  action^ 
and  ask  no  affirmative  relief  for  the  defendant.  B.  S.  1881^ 
section  350. 

The  591st  section  of  the  R.  8.  1881  reads  as  follows: 
^'  In  actions  for  money  demands  on  contract  commenced  in 
the  circuit  or  superior  courts,  if  the  plaintiff  recovers  less  than 
fifty  dollars,  exclusive  of  costs,  he  shall  pay  costs,  unless  the 
judgment  has  been  reduced  below  fifty  dollars  by  a  set-off  or 
counter-claim  pleaded  and  proved  by  the  defendant,  in  which 
case  the  party  recovering  judgment  shall  recover  costs. 
When  the  judgment  is  reduced  below  fifty  dollars  by  proof 
of  payments,  the  defendant  shall  recover  costs." 

Under  this  section,  upon  the  motion  of  appellee,  the  costs 
were  taxed  against  the  plaintiffs ;  and  it  is  insisted  by  ap- 
pellants that  they  are  not  liable  for  costs  in  any  case  where 
the  judgment  is  reduced  below  $50,  except  where  it  has  been 
so  reduced  by  proof  of  payments.  And  in  support  thereof 
we  have  been  referred  to  the  case  of  BaUs  v.  jfiTwAn,  12  Ind. 
355,  where  the  following  language  is  used :  "  It  is-,  therefore, 
evident  that  the  plaintiff's  judgment  was  not^reduced  below  50 
dollars,  by  payments ;  and,  it  seems  to  us,  that  under  a  proper 
construction  of  the  statute,  the  conclusion  must  be,  that 
where  the  demand  proved  by  the  plaintiff  is  reduced  below 
that  sum  by  any  legitimate  defence  other  than  that  of  pay- 
ment, the  defendant  is  liable  to  a  judgment  for  costs." 

In  that  case  the  claim  was  not  reduced  belo^w  $50,  and  a 
set-off  was  specially  pleaded.  The  language  used  in  the  opin- 
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ion  is  much  broader  than  was  necessary  to  be  used  in  decid- 
ing the  question.  The  question  here  under  consideration  can 
hardly  be  considered  as  being  decided  in  that  case,  but^  if  so 
considered,  we  do  not  find  that  that  case  has  been  cited 
or  approved  in  any  subsequent  case  in  this  court.  And  it 
does  seem  to  us  that  the  language  there  used  is  in  conflict 
with  the  foregoing  section  of  the  statute.  According  to  that 
construction,  all  defences,  except  payment,  must  be  consid- 
ered as  counter-claims  or  set-offs,  which  is  extending  the 
meaning  of  these  technical  names  of  defences  beyond  what 
the  authorities  will  warrant. 

The  690th  section  of  the  R.  S.  1881  provides:  "In  all 
civil  actions,  the  party  recovering  judgment  shall  recover 
costs,  except  in  those  cases  in  which  a  different  provision  is 
made  by  law." 

The  next  section  embraces  the  different  provisions  of  law 
as  applicable  to  actions  for  money  demands,  and  makes  a  dif- 
ferent general  rule,  and  that  is :  "  If  the  plaintiff  recover  less 
than  fifty  dollars,  exclusive  of  costs,  he  shall  pay  costs,  un- 
less the  judgment  has  been  reduced  below  fifty  dollars  by  a 
set-off  or  counter-claim  pleaded  and  proved  by  the  defend- 
ant, in  which  case  the  party  recovering  judgment  shall  re- 
cover costs."  By  this  provision  whenever  the  plaintiff  in 
an  action  for  money  demands  recovers  less  than  (50  he  shall 
pay  costs.  But  then  comes  in  the  exception  to  this  general 
rule,  and  that  is,  if  the  judgment,  exclusive  of  oosts,  has 
been  reduced  below  $50  by  a  set-off  or  counter-claim  pleaded 
and  proved,  he  shall  recover  costs.  In  such  cases,  he  can  not 
recover  costs  wkere  the  judgment  has  been  reduced  below 
$50  by  any  other  defence  than  set-off  or  counter-claim,  but 
must  pay  costs;  and  the  statute  only  provides  for  the  de- 
fendant recovering  costs  where  the  judgment  has  been  reduced 
below  $50  by  proof  of  payments. 

The  statute,  literally  construed,  means  that  when  the  judg- 
ment has  been  reduced  below  $50,  exclusive  of  costs,  by  any 
defence  not  a  set-off,  counter-claim,  or  payment,  neither  party 
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shall  recover  a  judgment  for  costs,  but  that  the  plaintiff  shall 
pay  costs,  which  substantially  means  that  judgment  may  be 
rendered  against  the  plaintiff  for  the  costs;  and  a  motion 
to  tax  the  costs  against  the  plaintiff  is  the  proper  remedy. 

In  the  case  of  Brook  v.  Parker,  5  Ind.  538,  decided  before 
the  case  of  Bates  v.  Kuhn,  supra,  it  was  held  in  such  cases, 
where  no  set-off  or  counter-claim  was  pleaded,  the  plaintiff 
was  liable  for  costs,  and  could  not  recover  costs. 

The  following  subsequent  cases  follow  the  case  of  Brock  v. 
Parker,  supra,  instead  of  the  case  of  Bates  v.  Kuhn,  supra : 
Columbus,  etc,,  R.  R,  Go.  v.  Watson,  26  Ind.  $0;  StaJte,  exrel., 
V.  Parker,  33  Ind.  285;  Stevenson  v.  Ennis,Sd  Ind.  216. 

In  the  paragraphs  of  answer  under  consideration,  the  de- 
fendant claimed  nothing  by  way  of  set-off,  counter-claim, 
payment,  recoupment,  or  in  any  way,  in  mitigation  of  damages ; 
they  were  pleaded  in  bar  of  the  plaintiff'  right  to  recover 
anything  upon  their  cause  of  action,  and  under  which  the  plain- 
tiffs recovered  a  judgment  for  less  than  $50. 

We  think  there  is  no  error  in  sustaining  appellee's  motion 
to  tax  the  costs  against  appellants. 

There  is  no  error  in  overruling  the  motion  for  a  new  trial,  or 
in  sustaining  the  motion  to  tax  the  costs  against  the  plaintiffs. 

The  judgment  ought  to  be  afiSrmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
in  all  things  affirmed,  with  costs. 


No.  10,397. 

YousT  V.  Hayes. 

Mabried  Woman. — Deed, — F^e. — Tru^uKde  Intered. — Jvdidal  Sak* — Barti' 
tion, — A  husband's  lands  were  sold  on  execution  to  satisfy  a  personal 
judgment  against  him,  and,  not  being  redeemed,  the  purchaser  took  a 
sheriff's  deed.  During  the  year  for  redemption  the  husband  and  wife 
joined  in  a  conveyance,  with  covenants,  of  the  lands  to  H. 
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HdA^  that  H.  was  seized  of  an  undivided  one- third  of  the  land,  which 
would  have  vested  in  the  wife  hy  virtue  of  the  statute,  B.  S.  1881,  sec- 
tion 2508,  and  could  maintain  suit  for  partition. 

From  the  Henry  Circuit  Court. 

T.  B.  Redding,  W.  Grose  and  M.  E,  Forkner,  for  appellant. 
J,  H.  Melleit  and  E,  H,  Bundy,  for  appellee. 

Morris,  C. — The  facts  out  of  which  the  contention  between 
the  parties  arises  are  thus  stated  by  the  appellant : 

In  February,  1878,  Thomas  J.  Petty,  whose  wife  was  then 
and  is  still  living,  was  the  owner  of  the  west  half  of  the  south- 
west quarter  of  section  7,  township  13  north,  of  range  10  east, 
in  Henry  county,  Indiana. 

On  the  25th  day  of  February,  1878,  a  judgment  was  ren- 
dered against  said  Thomas  J.  Petty  in  favor  of  Thompson 
Sharpe,  administrator,  which  became  and  was  a  lien  upon  said 
land.  The  land  was  sold  upon  an  execution  issued  on  said 
judgment,  on  the  23d  day  of  November,  1878,  by  the  sheriff 
of  said  county,  to  one  Joseph  Sharpe,  who  received  a  certifi- 
cate of  purchase  therefor,  which  certificate  he  assigned  to  the 
appellant,  and  that  said  sheriff,  after  the  time  for  redemption 
had  expired,  executed  and  delivered  to  the  appellant,  on  the 
2^h  day  of  January,  1880,  a  deed  for  said  land ;  that  Petty 
and  wife,  on  the  23d  day  of  January,  1879,  two  months  after 
the  sheriff's  sale,  conveyed  by  deed  of  warranty  in  the  stat- 
utory form,  said  real  estate  to  the  appellee,  Hayes ;  that  on  the 
30th  day  of  January,  1877,  said  Petty  and  wife  exQquted  a 
mortgage  on  said  land  to  one  Abraham  Garr,  securing  cer- 
tain notes  therein  described ;  that  this  mortgage  was  assigned 
to  the  Citizens  State  Bank  of  Newcastle,  Indiana,  and  by  the 
bank  assigned  to  the  appellee ;  that  the  appellee  brought  suit 
upon  said  mortgage  and  notes,  and  obtained  thereon  a  decree 
of  foreclosure,  and  sold  and  bought  in  said  land  upon  said 
decree,  and  received  a  certificate  of  purchase  therefor ;  that 
afterwards,  on  the  21st  day  of  October,  1880,  the  appellant 
redeemed  said  land  from  the  sale  under  said  decree  of  fore- 
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closure  before  the  time  for  redemption  had  expired^  by  paying- 
into  the  clerk's  office  of  said  court,  for  the  appellee,  the  sum 
of  his  bid  and  all  interest  and  costs  allowed  by  law,  amount- 
ing to  $2,980. 

The  court  below  held  that,  upon  these  &cts,  the  appellee 
was  the  owner  and  entitled  to  the  undivided  one-third  of  said 
land  as  against  the  appellant,  and  ordered  partition,  etc. 

The  counsel  for  the  appellant  say :  ^^  Upon  the  above  state- 
ment of  &cts,  it  is  evident  that  if  Hayes,  the  appellee,  ha» 
any  title  to  the  real  estate  in  controversy,  it  is  derived  through 
the  wife  of  said  Petty,  by  and  through  the  deed  aforesaid,  and 
is  that  right,  interest  and  title  that  the  wife  of  said  Petty  had 
in  and  to  said  land,  at  and  from  the  sale  of  said  land  by  the 
sheriff  on  said  judgment  of  Sharpe  against  Petty,  as  given  to 
her  by  the  statute  of  1875.  But  we  claim  that  the  deed  of 
herself  and  husband  did  not  convey  or  pass  any  title  or  in- 
terest in  said  land,  but  extinguished  her  inchoate  interest,  and 
that  Hayes  took  no  title  or  interest  by  said  deed.'' 

The  question  thus  stated  is  fiiirly  presented  by  the  record, 
and  as  it  is  the  only  one  .discussed  by  the  appellant,  no  other 
question  will  be  considered.  Merrick  v.  Leslie,  62  Ind.  459 ; 
Eiiglish  V.  Staie,  ex  rel.,  81  Ind.  455. 

In  considering  the  question  thus  presented,  we  need  not 
refer  to  the  mortgage  mentioned  in  the  record  nor  to  the  pro- 
ceedings upon  its  foreclosure ;  neither  the  mortgage  nor  such 
proceedings  in  any  way  affect  the  question  before  us. 

The  appellant  does  not  contend,  at  least  not  directly,  that 
the  deed  executed  by  Petty  and  wife  to  the  appellee,  some  two 
months  after  the  sheriff's  sale  of  the  land  in  controversy  to 
Joseph  Sharpe,  was  not  effectual  to  convey  to  him  whatever 
interests  his  grantors  then  had  in  said  land.  We  think  such 
a  deed  as  Petty  and  wife  executed  to  the  appellee  would  have 
that  effect. 

In  order  to  determine  the  rights  of  the  parties,  it  becomes 
necessary  to  ascertain  what  interest  Petty  and  wife  had  in  the 
real  estate  at  the  time  they  conveyed  it  to  the  appellee.     Petty 
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had,  at  the  time,  the  right  to  the  possession  of  said  real  estate 
until  the  expiration  of  the  time  allowed  by  law  to  redeem  from 
the  sale.  He  had,  also,  during  that  time,  a  right  to  redeem  from 
the  sale.  These  rights  passed,  by  his  deed,  to  the  appellee. 
Petty's  wife  had  an  inchoate  right  to  one-third  of  the  land  in 
fee,  which,  in  case  the  land  should  be  redeemed  from  the 
sheriff's  sale,  would  be  contingent  upon  her  surviving  him, 
but  which  would,  in  case  the  land  should  not  be  redeemed, 
become  absolute  in  point  of  fact,  at  the  expiration  of  the  time 
allowed  for  redemption,  and  by  relation,  from  the  day  of  the 
sale.  Her  right  in  the  land,  at  the  time  she  and  her  hus- 
band conveyed  to  the  appellee,  was  one-third  of  it  if  it  should 
not  be  redeemed  according  to  law.  This  right,  by  the  law  of 
1875,  grows  out  of  the  sale  of  the  land  upon  execution.  If 
there  had  been  no  sale,  there  could  have  been  no  such  right ; 
and,  if  there  was  no  such  right  in  existence,  a  deed  executed 
by  the  husband  and  wife,  for  land  which  had  not  been  sold  at 
judicial  sale,  could  not,  as  held  in  the  case  of  Hudson  v.  Evans, 
81  Ind.  596,  pads  such  an  interest. 

If  the  deed  of  Petty  and  wife  passed  their  respective  inter- 
ests in  the  land  in  controversy  to  the  appellee  he  occupied, 
from  the  time  of  the  execution  of  this  deed,  the  same  relation 
to  the  land  that  his  grantors  would  have  occupied  had  they 
not  executed  the  deed.  The  land  not  having  been  redeemed 
from  the  sheriff's  sale,  Mrs.  Petty  could,  had  she  not  conveyed, 
have  claimed  one-third  of  the  land  in  fee,  as  against  the  sher- 
iff's grantee  and  those  claiming  under  him.  If  her  right  to, 
and  interest  in,  the  land  passed,  by  the  deed  of  herself  and 
husband,  to  the  appellee,  it  follows  that  he  was  entitled  to 
one-third  of  the  land  in  controversy.  We  know  of  no  reason 
why  her  interest  should  not  be  held  to  pass  by  her  deed.  The 
statute  of  1875  was  enacted  for  the  benefit  and  protection  of 
married  women.  It  would  be  opposed  to  the  spirit  of  the 
statute  to  hold  that  the  wife  could  not,  with  the  concurrence 
of  her  husband,  sell  and  convey  the  interest  thus  secured  to  her. 

The  appellant  contends  that  the  deed  of  Petty  and  wife  had 
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the  effect  to  extinguish  her  inchoate  interest  in  the  land  and 
her  right  under  the  statute  of  1875.  We  do  not  think  so. 
The  interest  and  right  passed  to  her  grantee  by  her  deed,  in 
which  her  husband  joined,  or  it  remained  in  her.  If  it  passed 
to  her  grantee,  the  appellee  was  entitled  to  one-third  of  the 
land  in  controversy ;  if  it  did  not,  then  the  land  not  having 
been  redeemed,  she  became  entitled  to  one-third  of  it  at  the 
expiration  of  the  time  allowed  by  law  for  redemption,  and  the 
title  thus  subsequently  acquired  by  her  would  enure  through 
her  deed  to  the  appellee.     King  v.  Rea,  56  Ind.  1, 17. 

The  view  which  we  have  taken  of  the  question  under  consid- 
eration renders  it  altogether  immaterial  whether  the  interest 
of  Mrs.  Petty  in  the  land  became  absolute,  under  the  act  of 
1875,  at  the  time  the  period  for  redemption  expired,  or 
whether  it  is  to  be  deemed  to  have  become  absolute  by  rela- 
tion on  the  day  of  sale.  But  see,  upon  this  subject,  HoUen- 
bach  V.  Blackmore,  70  Ind.  234 ;  MioU  v.  Cafe,  80  Ind.  285. 
We  think  there  is  no  error  in  the  record. 

Per  CuRiAM.-^It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed^  at  the  costs  of  the  appel- 
lant. 
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Iksanttt. —  Inquett  of. —  OucBrdicmakip.—  JwriadicHon, —  Notice. —  Where,  in 
prooeedingB  to  ascertain  one's  insanity,  with  a  view  to  guardianship, 
under  sections  2545-2547,  the  subject  is  produced  in  court  and  is  present 
during  the  trial,  the  proceedings  being  in  aU  respects  according  to  the 
statute,  the  court  has  jurisdiction,  no  other  notice  to  liim  being  necessary. 

From  the  Decatur  Circuit  Court. 

W.  A.  Moore,  B.  F.  BmneUy  J.  D.  MUer  and  F.  E.  Oavin, 
for  appellant. 

C7.  Eiffinff,  J.  K.  Ewing  and  (7.  Ewvng,  Jr.,  for  appellee.  . 
Vol.  90.— 27 
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.  ZOLLABS^  J. — This  proc5eeding  was  instituted  under  sec- 
tions 2545,  2546  and  2547,  B.  S.  1881,  to  have  the  appellant 
declared  a  person  of  unsound  mind,  and  a  guardian  appointed 
for  him.  On  the  28th  day  of  November,  1881,  the  following 
written  statement  by  appellee  was  filed  in  the  court  below,  viz. : 
"  State  op  Indiana,  County  op  Decatur.       * 

"  In  the  Decatur  Circuit  Court. 

"  The  undersigned,  citizen  of  this  county,  would  represent 
that  William  M.  Nyce  is  an  inhabitant  of  this  county,  aged 
twenty-eight  years,  and  is  a  person  of  unsound  mind,  and 
incapable  of  managing  his  own  estate,  and  that  said  Nyce  is 
here  personally  in  open  court,  and  the  petitioner  asks  that  an 
inquest  be  had  as  to  the  sanity  of  said  Nyce. 

"  Respectfully  submitted, 

"  Orlando  Hamilton. 

*'  Subscribed  and  sworn  to  November  '28th,  1881. 

«  E.  F.  Dyer,  Clerk.'* 

To  this  statement  the  clerk  filed  an  answer  of  general  de- 
nial, as  required  by  the  statute.  The  record  states  that  the 
cause  being  at  issue,  and  the  said  William  M.  Nyce  being  in 
open  court,  a  jury  was  empanelled  and  sworn  to  try  the  cause; 
that  having  heard  the  evidence,  without  leaving  the  box,  the 
jury  returned  a  verdict  that  the  said  William  M.  Nyce  was  a 
person  of  unsound  mind  and  incapable  of  managing  his  estate* 
Upon  the  return  of  this  verdict,  appellant  was  adjudged  a 
person  of  unsound  mind,  a  guardian  was  appointed  for  him> 
who  gave  bond  and  qualified  as  such. 

Appellant  filed  no  motion  for  a  new  trial,  nor  did  he  object 
to  the  proceedings  in  any  way  until  he  filed  the  record  in  this 
court  in  November,  1882.  The  objection  now  urged  and  dis- 
cussed by  his  counsel  is,  that  no  notice  was  issued  and  served 
upon  him  previous  to  the  trial  below ;  that  because  no  such 
notice  was  issued  and  served,  the  court  below  did  not  acquire 
jurisdiction,  and  the  judgment  should,  therefore,  be  reversed. 

The  statute  provides  that  upon  the  proper  wi'itten  statement 
being  filed,  "  such  court  shall  cause  such  person  to  be  pro- 
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duced  in  court,  and  shall  cause  an  issue  to  be  made  by  the 
clerk  of  such  court,  denying  the  facts  set  forth  in  such  state- 
ment; which  issue  shall  be  tried  by  a  jury,  to  be  empanelled 
under  the  direction  of  said  court/'     Section  2545. 

If  in  this  case  appellant  had  been  thus  ^^  produced  in  court/' 
it  could  not  be  said,  with  reason,  that  additional  notice  would 
have  been  required  to  give  the  court  jurisdiction.  This  mode 
of  acquiring  jurisdiction  over  the  person  is  fixed  by  the  law- 
making power,  and  we  know  of  no  reason  why  it  is  not^uf- 
ficient,  or  upon  what  ground  it  can  be  claimed  that  the  Leg- 
islature has  no  authority  to  prescribe  it. 

Upon  a  fiiir  interpretation  of  the  record,  it  shows  that  from 
the  time  of  the  filing  of  the  written  statement  by  appellee 
until  the  return  of  the  verdict,  the  judgment  thereon,  and 
the  appointment  of  a  guardian,  appellant  was  in  open  court 
in  attendance  upon  the  proceedings. 

Being  thus  present,  it  is  immaterial,  as  it  seems  to  us, 
whether  he  was  produced  by  order  of  the  court,  by  appellee, 
or  appeared  voluntarily.  In  either  event,  he  would  have  the 
same  opportunity  to  defend  and  protect  his  rights.  See  HutU 
V.  HvUSy  62  Ind.  214.  If  the  proceedings  had  taken  place  ia 
his  absence,  without  any  kind  of  notice,  a  difierent  question 
would  be  presented,  which  we  need  not  and  do  not  decide  in. 
this  appeal. 

It  will  not  be  necessary  for  us  to  go  into  a  review  of  all 
the  cases  cited  by  the  learned  counsel  for  appellant. 

We  may  say  of  them  generally,  that  they  are  decisions 
under  a  state  of  &cts  different  from  the  case  under  consider* 
atioh,  or  under  statutes  requiring  a  certain  fixed  notice.  In 
the  case  of  Duteher  v.  Hill,  29  Mo.  272,  the  person  alleged 
to  be  of  unsound  mind  had  no  notice  and  was  not  present  in 
court.  The  ruling  of  the  court  was,  that  he  should  have  had 
notice,  or  be  in  court,  as  required  by  the  statute. 

The  case  of  Shumway  v.  Shumwayy  2  Vt.  339,  was  decided 
under  a  statute  which  required  notice  to  be  given  to  the  al- 
leged nxm  compos. 
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In  the  cases  of  Eddy  v.  PeopUy  ex  rd.,  15  III.  386,  and 
Oiase  V.  Hathaway,  14  Mass.  222,  the  persons  alleged  to  be 
of  unsound  mind  had  no  notice,  and  were  not  present  in 
court.  The  case  of  Morton  v.  Sims,  64  Gra.  298,  arose  and 
was  decided  under  a  statute  requiring  ten  days'  notice.  Coun- 
sel cite,  as  being  most  directly  in  point,  Ex  parte  WhUenack,  2 
Green  Ch.  N.  J.  252.  It  is  patent  from  the  case  that  the 
statute  of  New  Jersey  upon  the  subject  of  such  proceedings, 
was  very  materially  different  from  ours.  Whitenaok  having 
learned,  a  short  time  before  the  hearing,  that  proceedings  were 
in  progress  to  have  him  adjudged  to  be  of  uusound  mind,  ap- 
pealed before  the  commission.  After  the  finding  against  him, 
and  before  further  action  by  the  Chancellor,  he  made  a  showing 
that  for  want  of  proper  notice  he  had  not  had  a  fair  and  full 
hearing,  and  asked  that  the  proceedings  be  suspended,  and  that 
he  might  have  leave  to  traverse  the  inquisition.  This  was 
granted  him.  In  this  respect  it  was  a  case  somewhat  such  as 
this  would  have  been,  had  the  appellant  asked  a  postponement 
to  prepare  for  trial,  or  for  a  rehearing,  upon  the  ground  that  for 
want  of  sufficient  time  to  prepare  for  trial  he  had  suffered  in 
his  rights.  Had  thes^  requests,  or  either  of  them,  been  made 
in  the  court  below,  it  may  be  presumed  that  the  proper  dis- 
position would  have  been  made  of  them. 

There  being  no  error  in  the  record  the  judgment  is  affirmed. 

On  Petition  fob  a  Rehearing. 

Elliott,  J. — It  appears  from  the  record  that  the  appel- 
lant was  in  open  court  and  remained  throughout  the  investi- 
gation, that  the  clerk  filed  the  answer  required  by  statute, 
and  that  a  jury  was  empanelled  and  the  issue  tried  as  the 
law  directs.  Even  if  a  notice  had  been  necessary,  as  the 
counsel  insist,  it  could  have  done  nothing  more  than  secure 
the  production  of  the  person  whose  mental  condition  was  the 
subject  of  investigation  in  open  court,  and  this  right  was  fully 
accorded  him,  as  well  as  all  rights  consequent  upon  it*  The 
whole  purpose  of  a  notice  was  accomplished  and  no  harm 
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salted.  We  are  bound  to  presume  that  the  court  proceeded 
in  accordance  with  the  law,  and  that  the  clerk  filed  the  an- 
swer because,  the  appellant  being  in  court,  it  was  his  duty  so 
to  do.  So  that  even  conceding,. but  by  no  means  deciding, 
that  a  formal  service  of  notice  is  in  any  case  required,  the 
omission  in  this  could  have  worked  no  harm,  for  appellant 
was  given  all  that  a  notice  could  have  secured  him.  The  pur- 
pose of  the  statute  is  not  merely  to  secure  service  of  notice 
upoir  the  person  alleged  to  be  insane,  but  to  secure  his  pro- 
duction bi  open  court.  It  means  that  the  person  shall  be 
produced,  or  some  excuse  shown  for  a  fiiilure  to  produce  him. 
Petition  overruled. 


No.  10,919. 
The  State,  ex  bel.  Pabnell  et  al.,  v.  Sandebs  et  al. 

Decedents'  Estates. — Action  by  Heiars  to  Beeover  Claim, — Oompkdni. — Neo- 
eaaary  Averments. — In  an  action  by  the  heirs  at  law  of  a  deceased  person 
to  recover  a  claim  due  the  estate  of  such  person,  it  is  necessary  to  al- 
lege in  the  complaint,  in  addition  to  the  averments  that  ther»  are  no 
debts  and  that  no  administration  has  been  granted  upon  such  estate,  that 
such  decedent  left  no  widow,  or,  if  he  did,  that  such  widow  has  relin- 
quished her  interest  in  such  estate ;  otherwise  the  complaint  is  insufficient 
upon  demurrer,  as  it  does  not  show  that  such  heirs  are  entitled  to  the 
claim. 

From  the  Hendricks  Circuit  Court. 

(7.  G.  Ndve^  for  appellants. 

L.  Bitter,  E.  F.  Bitter  and  B.  W.  Bitter,  for  appellees. 

Best,  C. — ^The  State,  on  the  relation  of  Susannah,  Phebe, 
Mary,  George,  Jesse,  Eli,  Jonathan  and  Venice  ParneU, 
brought  this  action  upon  a  bond  executed  by  Lucinda  Sanders, 
as  administratrix  de  bonis  non  of  the  estate  of  Benjamin  San- 
ders, deceased,  and  by  Clark  Blair  as  her  surety,  to  recover 
such  damages  as  the  relators  had  sustained  by  reason  of  the 
alleged  fitilure  of  said  administratrix  to   pay  a  claim  of 
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$380.50  due  from  said  estate  to  the  estate  of  James  Parnell, 
deceased. 

A  demurrer  to  the  complaint  was  sustained^  and  this  rul- 
ing is  assigned  as  error. 

The  only  averments  made  in  the  complaint  to  show  that 
the  relators  are  entitled  to  maintain  this  action  are  these: 
"That  James  Parnell,  who  died  in  November,  1876,  intes- 
tate, not  being  in  debt  to  any  person,  and  no  administration 
has  been  had  on  his  estate,  leaving  the  above  named  relators 
as  his  heirs  at  law.^' 

These  averments,  in  our  opinion,  &iled  to  show  that  the  re* 
lators  were  entitled  to  the  money  due  the  estate  of  James 
Parnell,  deceased,  and  hence  they  were  not  entitled  to  main- 
tain an  action  upon  the  bond.  P^nma  fade,  the  right  of  ac- 
tion upon  the  claim,  and  consequently  upon  the  bond,  was  in 
the  personal  representative,  but  there  are  cases  where  the  heirs 
may  maintain  the  action.  Schneider  v.  Piesanery  64  Ind.  524 ; 
Church  V.  Grand  Rapids,  etc.,  R,  R.  Go*,  70  Ind.  161 ;  Waltz 
V.  WaUzy  84  Ind.  403. 

In  such  case,  the  complaint  should  aver  every  fact  necessary 
to  show  that  the  heirs  are  entitled  to  the  money,  and  in  order 
to  do  this  it  must  be  averred  that  the  decedent  left  no  widow, 
or  that  she  has  relinquished  her  claim.  Schneider  v.  Pretoner, 
9upra;  Williams  v.  RHey,  88  Ind.  290. 

This  averment  is  not  made.  The  averment  is  that  the  re- 
lators are  the  "  heirs  at  law  '^  of  the  decedent.  The  phrase 
''  heirs  at  law  '^  must  be  taken  in  its  ordinary  signification,  and 
can  not  be  construed  either  to  mean  that  the  decedent  left  no 
widow,  or,  if  so,  that  one  of  the  relators  is  such  widow.  The 
averment  as  made  did  not  show  the  relators  to  be  entitled  to 
the  money,  and  for  that  reason  the  demurrer  was  properly 
sustained.     The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  relators'  costs. 
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No.  10,684. 

Drinkout  v.  The  Eagle  Machine  Wobks. 

TRAcmciE.--IiutrucHon9»^SuaiUe  ConBtrued,— The  proviso  to  section  650,  R. 
8. 1881,  makes  no  change  in  the  former  practice  as  to  making  up  a  rec- 
ord in  order  to  secure  the  judgment  of  the  Supreme  Court  upon  instruc- 
tions given. 

8ame. — InatructUmB. — SupreKne  Court. — Presumption, — ^That  an  instruction  as- 
sumes the  truth  of  a  fact  which  is  admitted,  or  ffot  disputed,  is  no  ob- 
jection to  it,  and  the  Supreme  Court,  when  the  evidence  is  not  in  the 
record,  will  presume  that  facts  so  assumed  were  admitted  or  conclusively 
proven. 

Nbolige^ce. — Ir^vry  to  Ei^nplcyee  by  Co-Employee. — Complaint — Evidence, — 
Variance. — A.  complaint  by  a  servant  against  his  master  for  injury  caused 
by  defective  machinery  is  not  supported  by  evidence  that  the  injury  was 
caused  by  negligence  of  the  defendant's  superintendent. 

^From  the  Superior  Court  of  Marion  county. 

iJ.  N.  Lamb  and  8.  M.  Skepardy  for  appellant. 
A.  G.  Harris  and  W.  H.  Galkins,  for  appellee. 

Hammond,  J. — This  is  an  appeal  under  section  660  of  the 
code  of  1881,  upon  the  question  of  the  correctness  of  instruc- 
tions to  the  jury.  So  much  of  said  section  as  applies  to  an 
appeal  in  such  case  is  contained  in  the  proviso,  reading  as 
follows:  ^'Promded,  That  when  in  any  case  an  appeal  is 
prosecuted  upon  the  question  of  the  correctness  of  instruc- 
tions given  or  refused,  or  the  modifications  thereof,  it  shall  not 
be  necessary  to  set  out  in  the  recorrd  all  the  evidence  given  in 
the  cause,  but  it  shall  be  sufficient  in  the  bill  of  exceptions  to 
set  out  the  instructions  or  modifications  excepted  to,  with  a 
recital  of  the  &ct  that  the  same  were  applicable  to  the  evi- 
dence in  the  cause.'' 

The  above  proviso  in  section  650,  B.  S.  1881,  was  added 
to  the  parallel  section,  659,  of  the  code  of  1852,  but  we  do 
not  think  it  makes  any  change  in  the  practice  with  respect  to 
instructions  given  to  the  jury.  Its  effect  is  to  entitle  instruc- 
tions not  given  to  a  consideration  in  this  court,  that  they 
would  (not  otherwise  receive.    It  does  not  dispense  with  a 
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motion  for  a  new  trial.  The  recital  in  the  bill  of  exceptions, 
of  the  &ct  that  the  instructions  given  were  applicable  to  the 
evideiice  makes  no  important  addition  to  the  record.  In  the 
absence  of  the  evidence,  without  such  recital,  this  court  would 
presume  that  the  charges  were  applicable  to  the  case  made.. 
Wade  V.  Ouppingery  60  Ind.  376.  The  proviso  above  quoted 
makes  no  change  in  the  rule,  settled  hj  numerous  decisions,, 
that  this  court,  where  the  record  does  not  contain  the  evi- 
dence, will  not  reverse  the  trial  court  on  the  instructions, 
given,  unless  they  are  so  radically  wrong  as  not  to  apply  to^ 
any  supposed  case  which  might  have  been  made  by  the  evi* 
dence.     Buskirk's  Practice,  345,  and  cases  cited. 

The  appellant  sued  the  appellee  in  a  complaint  of  three 
paragraphs,  alleging  in  each  that  the  appellee  as  a  corpora- 
tion was  doing  business  in  the  city  of  Indianapolis  as  founders- 
and  machinists;  that  on  October  9th,  1879,  while  the  appel- 
lant was  in  the  employment  of  the  appellee  as  a  laborer,  in 
filling  a  "flask"  with  molten  iron,  said  "flask,"  without  any 
&ult  or  negligence  of  the  appellant,  burst  open,  letting  the 
molten  iron  run  out  and  into  his  shoes  and  upon  his  feet,, 
thereby  scalding,  burning  and  permanently  injuring  him.  It  is 
charged  in  various  ways  in  the  several  paragraphs,  that  the 
bursting  of  the  "flask"  was  caused  by  the  defective  and  im- 
proper machinery  and  appliances  of  the  appellee ;  that^  the 
"flasks"  used  by  the  appellee  were  unsafe,  insecure  and  unfit* 
for  the  purposes  for  which  Ihey  were  used,  and  that  the  fest- 
enings  of  the  "flask"  in  question  were  insecure,  all  of  which 
defects  are  alleged  to  have  been  well  known  to  the  appellee. 

Issue  was  made  and  the  case  tried  by  a  jury,  resulting  in  a 
verdict  for  the  appellee.  Motion  for  new  trial  overruled,  ex- 
ceptions, judgment  on  verdict,  appeal  to  the  general  term, 
and  judgment  of  the  special  term  affirmed. 

The  only  ground  urged  in  this  court  for  the  reversal  of  the 
judgment  was  the  giving  by  the  trial  court,  on  its  own  motion,,, 
of  instructions  numbered  six  and  sixteen. 
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The  first  of  said  instructions  was  the  following : 
^'  6.  One  of  the  risks  which  an  employee  assames  is  the  in«- 
juries  which  he  may  sustain  by  reason  of  the  carelessness  or 
negligence  of  his  fellow  servants.  In  this  case  there  is  evi- 
dence tending  to  show  that  Mr.  Taylor  prepared  the  ^  flask  ^ 
for  making  the  casting.  Although  Mr.  Taylor  may  have  had 
charge  of  the  foundry  department  in  the  shops  of  the  depart- 
ment, yet,  in  preparing  the  flasks  for  the  making  df  the  cast- 
ings, he  would  not,  necessarily,  be  acting  in  the  capacity  of  a 
foreman,  but  in  that  of  an  employee  or  servant,  rather ;  and 
if  the  accident  whereby  the  plaintiff  was  injured  was  caused 
by  the  carelessness  or  negligence  of  Mr.  Taylor  in  preparing 
the  flasks  to  receive  the  molten  metal,  and  not  on  account  of 
any  imperfections  in  the  flask  itself,  nor  on  account  of  any 
danger  by  reason  of  its  being  too  small,  or  otherwise  illy 
adapted  to  patterns,  such  as  that  used  in  it  at  the  time  of  the 
accident  set  out  in  the  complaint,  then  the  defendant  is  not 
liable^  and  your  verdict  should  be  against  the  plaintiff.'' 

It  is  objected  to  this  instruction  that  it  invades  the  prov- 
ince of  the  jury  in  assuming  that  the  injury  was  caused  by 
the  carelessness  or  negligence  of  Mr.  Taylor  in  preparing 
the  flasks ;  and,  also,  in  assuming  that  Mr.  Taylor  could  act 
in  the  capacity  of  foreman  and  employee,  so  that,  while  acting- 
in  the  latter  capacity,  his  carelessness  or  negligence  would  be 
that  of  a  fellow  servant,  for  which  the  master  would  not  be 
liable.  Conceding,  without  deciding,  that  the  instruction 
would  be  open  to  the  objections  urged,  if  the  evidence  in 
reference  to  the  fiicts  therein  referred  to  was  conflicting,  yet, 
as  the  evidence  is  not  before  us,  we  must  assume  that  the 
.  &cts  alluded  to  were  either  admitted  or  conclusively  proved 
at  the  trial.  Where  there  is  no  dispute  about  a  feet,  its  ex- 
istence may  be  assumed  by  the  court  in  its  charges.  Con- 
taining an  abstract  propositit)n  of  law,  we  think  the  instruc- 
tion was  correct.  OohmUms,  ete.j  R,  W.  Go.  v.  Arnold,  31  Ind* 
174 ;  SuMvan  v.  Jbfedo,  etc.,  B.  W.  Ob.,  68  Ind.  26 ;  Gorm- 
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ley  V.  Ohio,  etc.,  R.  TT.  Cb.,  72  Ind.  31.  We  can  not,  as  a 
matter  of  law,  nor  as  a  matter  of  fact,  without  the  evidence, 
43a7  that  Mr.  'Taylor  may  not  have  acted  as  foreman  in  some 
particulars,  and  simply  as  employee,  with  respect  to  others. 

There  is  another  ground  upon  which  the  instruction  may 
be  sustained.  If  the  evidence  showed,  or  tended  to  show,  as 
we  must  presume  it  did,  that  the  appellant's  injury  was 
oaused  by  the  carelessness  or  negligence  of  Mr.  Taylor  in 
preparing  the  flask,  it  was  proper  for  the  court  to  inform  the 
jury  that  the  appellant  could  not  recover  on  that  account,  for 
the  reason,  if  for  no  other,  that  this  ground  of  recovery  was 
not  embraced  in  the  complaint.  The  causes  of  the  injury,  as 
«et  out  in  the  complaint,  were  defective,  unsafe  and  insecure 
machinery,  appliances  and  flasks,  and  insecure  fiistenings  to 
the  flask,  which  burst,  causing  the  injury,  and  not  carelessness 
or  negligence  in  preparing  the  flask  for  making  castings. 
Whether  the  appellee,  in  any  event,  would  be  responsible  for 
«uch  carelessness  or  negligence,  could  not  be  considered  in 
this  action,  as  the  appellant's  cause  of  action  was  not  based 
upon  it. 

No  objection  is  made  to  the  sixteenth  instruction,  except 
that  the  court  assumed  as  true  certain  facts  referred  to  in  the 
instruction.  This  is  answered  by  what  has  already  been  said, 
that  we  can  not,  in  the  absence  of  the  evidence,  consider 
whether  or  not  there  was  error  in  an  instruction  assuming 
the  truth  of  a  iact.  Besides,  we  do  not  think,  that  if  the  evi- 
-dence  were  before  us,  the  instruction  would  be  open  to  the 
objection  urged.  It  seems  to  be  &ir,  and,  we  think,  correctly 
states  a  proposition  of  law. 

The  decision  of  the  court  below  will  have  to  be  affirmed. 

Judgment  affirmed,  with  costs. 
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Gheens  v.  Golden. 


No.  10,312. 

Gheens  v.  Golden. 

PliBADiKa.— GbmptovU. — OontribtUory  NegUgencc-^Xn  averment  in  a  com- 
plaint for  damages  for  injuries  negligently  caused,  that  the  plaintiff  was 
without  any  fault,  sufficiently  negatives  contributory  negligence  on  his 
part,  unless  it  clearly  appears  otherwise  from  the  specific  facts  stated. 

iSame, — PraeUee. — Harmless  Error, — Striking  out  a  paragraph  of  answer 
averring  facts  admissible  in  evidence  under  the  general  denial  pleaded,  is 
not  available  error. 

•Supreme  Coukt. — Record, — New  TriaL — Neither  affidavits  nor  instructions 
become  part  of  the  record  on  appeal  by  incorporating  them  in  the  mo- 
tion for  a  new  trial. 

From  the  Clark  Circuit  Court. 

8.  8.  Johnson  and  /.  G.  Hoivard,  for  appellant. 

•7".  K.  Marsh,  A.  Baker  and  8,  B.  Toney^  for  appellee. 

Elliott^  J. — The  appellee  obtained  a  judgment  against  the 
appellant  for  injuries  received  while  in  the  service  of  the  lat- 
ter and  engaged  in  operating  machinery  connected  with  a  ce- 
ment mill,  and  from  that  judgment  this  appeal  is  prosecuted. 

It  is  urged  that  the  second  paragraph  of  the  complaint  is 
bad,  because  it  does  not  state  &cts  showing  that  the  appellee 
was  free  from  contributory  negligende.  This  position  can  not 
be  maintained.  It  is  averred  that  the  injury  occurred  without 
4iny  fault  of  the  plaintiff,  and  this  is  a  suiScieht  averment  of 
the  fact  that  he  was  not  guilty  of  contributory  negligence. 
Where  the  complaint  contains  such  an  allegation,  it  will  ,be 
deemed  sufficient  upon  this  question  unless  it  clearly  appears 
from  the  specific  &cts  pleaded  that  the  plaintiff  was  himself 
guilty  of  negligence.  Rogers  v.  Overton^  87  Ind.  410 ;  Oin- 
-cinnati,  etc.,  J2.  iJ.  Cb.  v.  Chester,  57  Ind.  297 ;  Indianapolis, 
•etc.,  B.  R.  Go.  V,  Hamilton,  4A  Ind.  7&;  Riest  v.  GUy  o/*  Goshen, 
42  Ind.  339. 

The  matters  pleaded  in  the  second  paragraph  of  the  answer 
were  admissible  in  evidence  under  the  general  denial  which 
remained  standing,  and  no  errpr  was  committed  in  striking 
out  that  paragraph. 
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Neither  affidavits  nor  instructions  can  be  brought  into  the 
record  by  incorporating  them  in  the  motion  for  a  new  trial, 
and  as  the  affidavits  and  instructions  only  appear  in  the  mo- 
tion for  a  new  trial,  we  can  not  regard  them  as  properly  form- 
ing any  part  of  the  record.  Blizzard  v.  RUeyy  83  Ind.  300  ; 
Dennerline  v.  Gable,7S  Ind.  210;  Bates  v.  State,72  Ind. 434. 

We  have  read  the  evidence  with  care^  and  while  we  feel  that 
a  different  verdict  would  have  been  more  in  accordance  with 
our  views  of  the  effect  of  the  evidence,  still  we  can  not  say 
that  there  is  not  evidence  fiiirly  sustaining  the  verdict,  and 
where  this  is  so  we  must  respect  the  opinion  of  the  jury  evi- 
denced by  their  verdict,  and  that  of  the  trial  court  expressed 
in  its  judgment. 

Judgment  affirmed. 


No.  10,715. 

Brooks  v.  The  State. 

148  T^l      Cbiminal  Law. — Murder  in  Second  Degree. — Itutrwiums, — A  homicide,  to 
'  constitute  murder  in  the  second  degree,  must  be  perpetrated  purposelj 

and  maliciously;  and  an  instruction  to  the  jury  to  the  effect  that  cei^ 
tain  facts  enumerated  therein,  if  found,  would'be  murder  in  that  degree^ 
pfurpose  and  malice  not  being  included  in  the  enumeration,  is  a  fatal 
error. 

TFrom  the  Wayne  Circuit  Court. 

T.  J.  Study  and  JET.  C.  Fox,  for  appellant. 
F.  T.  Hord,  Attorney  General,  and  0.  E.  Shivdey,  Prose- 
cuting Attorney,  for  the  State. 

NiBLACK,  C.  J. — This  was  a  prosecution  for  murder  in  the 
first  degree.  The  indictment  charged  the  appellant,  Arthur 
Brooks,  with  having,  feloniously  and  with  premeditated  malice, 
killed  one  Thomas  Gause,  in  Wayne  county. 

There  was  a  change  from  the  regular  judge,  and  the  cause 
was  tried  by  a  judge  called  from  another  circuit.  There  was  a 
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verdict  finding  the  appellant  guilty  of  murder  in  the  second 
degree,  and  fixing  his  punishment  at  imprisonment  for  life, 
A  refusal  to  grant  a  new  trial,  and  judgment  on  the  verdict 
followed.  There  was  no  controversy  as  to  the  &ct  that  the 
appellant  had  violently  assaulted  and  unlawfully  killed  Gause 
at  the  time  and  place  charged.  The  only  controversy  was  as 
to  the  efiect,  if  any,  which  certain  alleged  circumstances  ought 
to  have  had  in  mitigating  the  character  of  the  homicide. 

The  nature  of  the  circumstances  relied  upon  in  mitigation 
are  sufficiently  shown,  for  the  purposes  of  this  appeal,  by  the 
"instructions  given  to  the  jury. 

The  thirteenth  instruction  given  was  as  follows : 
^^  If  the  deceased,  Thomas  Grause,  seduced  and  committed 
adultery  with  the  wife  of  defendant  upon  an  occasion  when 
the  defendant  was  absent  from  home  in  Minnesota,  and  after- 
ward the  defendant,  while  at  his  residence,  about  dusk  of  the 
evening  upon  which  the  alleged  homicide  occurred,  detected 
her  with  the  letter  given  in  evidence  to  you  upon  her  person,  and 
thereupon  by  force  and  persuasion,  or  either,  or  any  other  means, 
procured  the  possession  of  said  letter  from  her,  and  thereupon 
attempted  to  read  it,  but  could  not,  by  reason  of  the  dark- 
ness, and  they  thereupon  went  to  a  room  upstairs  in  his  said 
residence,  and  a  lamp  was  then  lit,  and  he  got  his  revolver 
from  his  bed  and  sat  down  upon  the  floor,  with  his  revolver 
upon  his  right  side,  and  his  wife  upon  his  left,  and  he  read  the 
letter,  part  at  a  time,  and  demanded  of  her  an  explanation«of 
what  it  meant,  and  she  &iled  to  give  any,  or  told  him  she 
could  not,  and  he  placed  his  pistol  in  his  pocket,  and  they 
thereupon  went  down  stairs,  and  he  started  to  get  his  coat 
out  of  the  wardrobe,  and  asked  her  where  his  coat  was,  and 
she  told  him  he  had  worn  it  away  during  the  day  and  not  re- 
turned it,  and  thereupon  took  hold  of  him,  and  told  him  if 
he  would  say  nothing  about  it,  and  promise  to  live  with  her, 
she  would  tell  him  all  about  it,  and  he  asked  her  how  long 
this  thing  had  been  going  on,  and  she  then  told  him  that  when 
he  was  away  from  home,  in  Minnesota,  Thomas  Gause,  the 
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deceased,  had  come  and  stayed  with  her  and  ruined  her,  and 
thereupon,  and  by  reason  of  said  facts  and  said  confession  of 
his  wife,  he  became  convinced  and  honestly  believed  that  said 
Thomas  Gbuse  had  seduced  and  committed  adultery  with  his 
.wife,  and  thereby,  and  by  reason  thereof,  became  frenzied  and 
excited  with  a  heat  of  passion,  and  impelled  thereby,  he  formed 
the  intention  to  slay  the  deceased,  declared  his  intention  to  do 
so,  and  broke  from  her  grasp,  and  immediately  went  to  the 
office  of  said  Grause,  and  acting  in  the  heat  of  passion  so  en- 
gendered by  said  facts,  killed  him,  such  killing  would  be 
murder  in  the  second  degree,  and  if  .you  have  any  reasonable 
doubt  of  the  falsity  of  these  facts,  you  could  not  convict  him 
of  murder  in  the  first  degree.  If  after  he  conceived  such  in- 
tention, if  such  is  the  fact,  he  deliberated  and  with  meditation 
thought  and  deliberated  upon  such  intention  before  he  put  it 
into  execution,  by  killing  said  Thomas  Gause,  such  killing 
would  be  murder  in  the  first  degree.  Likewise,  if  the  defend- 
ant had  an  antecedent  grudge  against  the  deceased,  and  actu- 
ated thereby,  he  conceived  and  executed  such  intention  to  kill, 
not  provoked  thereto  by  the  fiicts  above  recited,  the  killing- 
would  be  murder  in  the  first  degree.  Such  state  of  fiu^ts,  as 
above  recited,  can  in  no  event  constitute  such  provocation  as 
would  reduce  the  killing,  jf  any,  under  such  circumstances,, 
from  murder  to  manslaughter.  They  might,  and  should,  in 
case  you  should  find  the  requisite  premeditation,  and  convict> 
the  defendant  of  murder  in  the  first  degree,  be  considered  by 
you  in  determining  the  penalty  to  be  attached.'^ 

It  is,  amongst  other  things,  objected  to  this  instruction  that 
it  invaded  the  province  of  the  jury  by  telling  them  what  in- 
ference as  a  fiict  they  should  draw  from  the  establishment  of 
certain  particular  &cts,  and  by  singling  out  particular  facts 
as  decisive  of  the  appellant's  guilt,  without  reference  toother 
facts  necessary  to  make  out  a  case  of  murder  in  the  second  de- 
gree, and  to  other  &ct8  which  may  have  been  established  by 
the  evidence. 

We  think  the  instruction  was  erroneously  given,  for  the- 
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reasons  ui^d^  if  for  no  other.  It  ignored  the  ingredient  of 
malice  in  making  out  a  case  of  murder  in  the  second  degree* 
As  will  be  observed^  the  instruction  told  the  jury  that  if  the 
appellant  ^^  went  to  the  office  of  said  Gbuse^  and^  acting  in  the 
heat  of  passion  so  engendered  by  said  &ct8,  killed  him^  such 
killing  would  be  murder  in  the  second  degree.'^  A  homicide 
must  be  perpetrated  purpoaely  and  malioioysly  to  make  it  mur- 
der in  the  second  degree.  B.  S.  1881^  section  1907.  The 
instruction  before  us  does  not  so  inform  the  jury  either  di- 
rectly or  inferentially.  The  inference  would  seem  rather  to 
have  been,  that  if  the  appellant,  acting  in  the  heat  of  passion 
engendered  by  communications  then  just  made  to  him,  killed 
Grause,  that  was  sufficient  to  constitute  the  killing  murder  in  the 
second  degree,  thus  leaving  out  of  view  both  the  question  of 
intention,  and  the  necessary  malicious  condition  of  appellant^a 
mind.  The  appellant  may  have  resolved  to  kill  Grause  be- 
fore leaving  his  own  house,  and  yet,  for  aught  that  appears  in 
the  hypothetical  state  of  facts  submitted  to  the  jury,  he  may 
have  changed  his  mind  and  been  induced  to  inflict  the  fatal 
blow  on  account  of  something  which  occurred  after  reaching- 
Grande's  office.  The  hypothetical  facts,  therefore,  fell  short 
of  making  out  a  case  of  murder  in  the  second  degree. 

Under  our  system  of  practice,  the  court  piay  sum  up  the 
evidence  and  submit  hypothetical  cases  to  the  jury,  but  to  do 
either  of  those  things  thoroughly  and  well  usually  requires- 
very  great  care.  It  is  a  hazardous  proceeding  for  the  court, 
either  directly  or  through  the  medium  of  hypothetical  cases, 
to  attempt  any  comments  upon  the  evidence,  and  particularly 
to  express  any  opinion  upon  it  beyond  an  intimation  or  state- 
ment as  to  what  certain  evidence  may  tend  to  prove.  The 
safer  way  is  for  the  court  to  announce  general  principles  ap- 
plicable to  the  salient  points  of  the  evidence,  and  leave  all 
inferences  from  fects  apparently  proven,  or  which  the  evidence 
tended  to  establish,  to  the  jury.  Longnecker  v.  State,  22  Ind. 
247 ;  Larue  v.  RuaseU,  26  Ind.  386 ;  Barker  v.  StaU,  48  Ind. 
163;  Snyder  v.  State,  59  Ind.  105;  Cunningham  v.  State,  65- 
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Ind.  377 ;  Jaekman  v.  State,  71  Ind.  149 ;  Wood  v.  Deutchr 
marly  75  Ind.  148 ;  Thompson  Charging  the  Jury,  68,  d  aeq. 

The  instruction,  set  out  as  above,  was  given,  as  counsel 
agree,  upon  the  theory  that  nothing  affecting  the  character  or 
chastity  of  the  appellant's  wife  short  of  his  catching  her  in 
the  act  of  adultery  with  the  deceased  could  be  accepted  as  suf- 
ficient to  reduce  the  homicide  to  manslaughter,  and  the  ques- 
tion of  the  proper  applicability  of  that  theory  to  the  facts  of 
this  case  has  been  elaborately  argued  on  behalf  of  the  appel- 
lant as  well  as  the  State. 

We  need  only  now  say  that  we  do  not  regard  the  theory  in 
question  as  applicable  to  the  criminal  laws  of  this  State  to  the 
extent  to  which  some  of  the  text-writers  and  some  of  the 
courts  of  other  States  have  carried  it, but  a  full  discussion  of 
that  question  will  be  more  appropriate  when  it  shall  be  di- 
rectly presented  to  this  court.  Sawyer  v.  Stale,  36  Ind.  80 ; 
Gheekv.  State,  35  Ind.  492;  (hmbs  v.  State,  75  Ind.  215; 
Batten  v.  State,  80  Ind.  394 ;  Stout  v.  State,  ante,  p.  1 ;  Maker 
v.  People,  10  Mich.  212. 

The  court  gave  a  carefully  prepared  and,  in  most  respects, 
unobjectionable  series  of  instructions,  but  we  find  ourselves 
unable  to  sustain  the  particular  instruction  to  which  our  at- 
tention has  been  directed  as  above.  Considered  with  refer- 
ence to  the  evidence,  and  to  other  instructions  given  and  re- 
fused, as  well  as  the  result  of  the  trial,  it  appears  to  have  been 
a  controlling  instruction  in  the  cause,  and  to  have,  conse- 
quently, constituted  a  material  error  in  the  proceedings  below. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

The  clerk  will  give  the  requisite  notice  for  a  return  of  the 
prisoner. 
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No.  9365. 

Vanvalkenberg  et  al.  i?.  Vanvalkenberg  et  al. 

Verdict. — Contest  of  WiU. — A  verdict  finding  that  the  "writing  in  ques- 
tion, which  was  read  to  the  jury,  is  the  last  will  of  said  M.  V./'  though 
informal,  is  sufficient,  no  paper  hut  the  contested  will  having  been  read 
to  the  jury. 

Erbob. — JhwMdripL — Depadtion, — Pnavmption, — If  error  be  not  affirma- 
tively shown  by  the  record,  there  will  be  no  reversal  by  the  Supreme 
Court;  and  when  the  record  fails  to  show  for  what  cause  a  deposition,  in 
whole  or  in  part,  was  suppressed,  the  Supreme  Court  will  presume  in 
favor  of  the  correctness  of  the  trial  court. 

Will. — Instnu^ions. — Oane  Foliowed, — Instructions  to  the  jury  like  those  in 
Bundy  v.  McKnighiy  48  Ind.  502,  numbered  2,  7,  8,  are  not  erroneous. 

Same. — Verbal  Inaccuracies. — Inaccuracy  of  language  in  an  instruction, 
which  would  not  probably  mislead  intelligent  men,  will  not  be  deemed 
available  error. 

Same. — Emdence  of  Mental  Capacity  of  Testator, — Where  physicians  have 
testified  as  to  the  mental  condition  of  one  who  attempted  to  make  a 
will,  which  is  under  contest,  it  is  error  to  tell  the  jury  that  no  medical 
experts  have  testified,  and  that  the  finding,  as  to  testamentary  capacity, 
must  be  based  upon  the  testimony  of  neighbors  and  intimate  friends  of 
the  deceased,  as  to  facts  known  to  them,  and  their  opinions  based  thereon* 

Same. —  Undue  Infiaence, — Undue  influence,  destroying  free  agency,  when 
a  will  was  made,  vitiates  the  will,  though  the  devisee  may  have  had  no 
agency  in  procuring  its  exercise  and  no  knowledge  of  the  fact 

Same. — Emdence, — Declarations, — Bcs  Oestas. — Declarations  of  the  testator 
as  to  the  importunities  of  a  devisee  for  a  favorable  will,  made  at  a  time 
so  remote  from  the  execution  of  the  paper  that  they  are  not  part  of 
the  res  gestos,  can  be  considered  only  upon  the  question  of  testamentary 
capacity. 

From  the  Lake  Circuit  Court. 

M.  Wood  and  T,  J.  Wood,  for  appellants. 

Hammond^  J. — On  August  31  st,  1878,  Martha  Vanvalk- 
enberg, the  mother  of  some,  and  the  grandmother  of  others  of 
the  parties  in  interest  in  this  action,  died,  leaving  an  instru- 
ment of  writing,  executed  July  17th,  1878,  purporting  to  be 
lier  will.  In  this,  all  her  real  estate  and  personal  property, 
of  the  value  of  several  thousand  dollars^  were  devised  and 
Vol.  90.— 28 
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bequeathed  to  her  daughter^  the  appellee  Lucinda  Vanvalk- 
enberg. 

This  was  a  proceeding  by  the  appellants  to  resist  the  pro- 
bate of  said  instrument  of  writings  and  to  have  the  same  de- 
clared invalid. 

The  appellants  allege  in  their  complaint  that  the  testatrix 
at  the  time  of  executing  the  will  was  of  unsound  mind ;  that 
at  the  time  of  signing  it  she  did  not  know  its  contents ;  that 
it  was  not  duly  executed;  and  that  its  execution  was  obtained 
by  undue  influence,  duress,  fraud,  force  and  threats.  The  ap- 
pellees, except  Lucinda,  made  default;  she  answered  by  a  gen- 
eral denial. 

The  judge  of  the  court  below  having  been  engaged  as  coun- 
sel in  the  case  prior  to  his  term  as  judge,  appointed  a  special 
judge  who  presided  at  the  trial.  The  case  was  tried  by  a  jury, 
who  returned  this  verdict:  "We,  the  jury,  find  that  said  pa- 
per writing  in  question,  which  was  read  to  the  jury,  is  the 
last  will  and  testament  of  said  Martha  Vanvalkenberg." 

The  appellants  moved  for  a  venire  de  novo,  on  the  ground 
that  the  verdict  was  informal,  illegal  and  did  not  determine 
the  questions  in  issue.  The  court  overruled  this  motion,  and 
the  appellants  excepted.  The  appellants  then,  on  written 
causes,  moved  for  a  new  trial.  This  motion  was  also  over* 
ruled,  and  to  this  ruling  they  excepted.  Judgment  was  ren- 
dered, admitting  the  will  to  probate,  and  directing  it  to  be 
recorded  as  the  last  will  and  testament  of  the  decedent. 

The  errors  properly  assigned  in  this  court  are :  That  the 
court  below  erred  in  overruling  the-motion  for  a  venire  denovo/ 
also  erred  in  overruling  the  motion  for  a  new  trial ;  and,  also,, 
erred  in  rendering  judgment  on  the  verdict. 

No  objection  is  made  to  the  judgment  except  that  the  ver- 
dict was  insufficient.  The  first  and  last  errors  assigned  may,, 
therefore,  be  considered  together. 

While  the  verdict  is  somewhat  informal,  we  think  that  it  is 
sufficient.  A  venire  de  novo  is  granted  only  where  the  verdict, 
whether  general  or  special,  is  ilknperfect  by  reason  of  some  un-^ 
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certainty  or  ambigaity^  or  by  finding  less  than  the  i/^hole 
matter  put  in  issue,  or  by  not  assessing  damages  in  a  case  where 
such  assessment  is  necessary.  Under  the  evidence,  the  paper 
writing  mentioned  in  the  verdict  as  read  to  the  jury,  could 
only  refer  to  the  alleged  will,  and  the  finding  that  such  paper 
writing  was  the  last  will  and  testament  of  the  testatrix  was 
the  same  as  finding  that  it  was  duly  executed  and  not  invali- 
dated from  any  of  the  causes  set  out  in  the  complaint.  A 
verdict  is  sufficient  if  it  can  be  determined  from  it  what  the 
finding  is  upon  the  issues.     1  Works  Pr.,  sections  837-*8. 

We  come  to  the  appellants'  motion  for  a  new  trial.  Six 
causes  were  contained  in  the  motion,  which  will  be  considered 
in  their  order. 

The  first  and  second  reasons  for  a  new  trial  were  to  the 
effect  that  the  verdict  was  contrary  to  the  evidence  and  con- 
trary to  law.  While  it  was  conflicting,  there  was  sufficient 
evidence  fairly  to  sustain  the  verdict.  Under  the  well  estab- 
lished rule  of  appellate  courts  in  such  cases,  we  can  not  disturb 
the  judgment  below  upon  the  question  of  the  weight  of  evi- 
dence. 

The  third  ground  for  a  new  trial  was,  "That  the  court 
erred  in  refusing  to  permit  the  contestors  to  put  this  question 
to  William  A.  Winslow  and  Julius  Deming,  witnesses  in  said 
cau^e,  to  wit :  '  Did  you  not  go  and  see  Martha  Yanvalken- 
berg  with  the  intention  of  procuring  her  to  make  e^  will  of  all 
her  property  to  her  daughter  Lucinda  Vanvalkenberg?''' 

The  appellants  in  their  brief  do  not  discuss  the  alleged  er- 
ror of  not  permitting  Winslow  to  answer  the  above  question, 
and  the  record  &ils  to  show  that  the  question  was  asked 
Ilieming. 

The  fourth  reason  for  a  new  trial  is  that  the  court  erred 
in  sustaining  the  appellee's  motion  to  suppress  parts  of  the 
depositions  of  certain  named  witnesses.  The  bill  of  excep* 
tions  shows  that,  after  the  jury  was  sworn  to  try  the  case,  the 
court  sustained  the  appellee's  motion  to  strike  out  parts  of 
depositions,  to  which  the  appellants  objected  on  the  ground 
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that  the  motion  came  too  late.  The  reason  for  suppressing 
parts  of  the  depositions  is  not  shown  in  the  record.  A  depo- 
sition may  be  suppressed,  after  the  commencemeDt  of  the  trial, 
if  any  matter  which  is  not  disclosed  in  the  deposition  appears, 
which  is  sufficient  to  authorize  such  suppression.  Section  438, 
R.  S.  1881.  And  where  the  record  fails  to  show  for  what 
cause  a  deposition,  in  whole  or  in  part,  was  suppressed,  we 
must  presume  in  &vor  of  the  correctness  of  the-  ruling.  In 
other  words,  the  rulings  of  the  trial  court,  unless  affirmatively 
shown  by  the  record  to  be  erroneous,  will  be  sustained  by 
this  court.     Glenn  v.  Cforc,  42  Ind.  60. 

The  fifth  cause  for  a  new  trial  was  the  alleged  error  of  the 
court  in  giving  instructions  numbered  from  one  to  ten  in- 
clusive. 

« 

It  is  claimed  that  the  first  instruction  had  a  tendency  to 
mislead  the  jury  by  conveying  the  impression  that  signing  a 
will  alone  constituted  its  proper  execution.  We  do  not  think 
the  instruction  is  open  to  this  objection.  It  is  substantially 
the  same  as  instruction  numbered  2  in  Bundy  v.  McKnighty 
48  Ind.  502,  504,  which  was  held  good.  The  second  instruc- 
tion is,  in  all  material  respects,  like  that  numbered  7,  on  page 
510,  in  the  case  above  named.  It  was  held  proper  in  that 
case,  and  we  are  satisfied  it  is  good  in  this. 

The  third  instruction  follo^vs  substantially  instruction 
numbered  8  in  that  case  on  page  511,  and  we  must  hold,  as 
it  was  held  there,  that  it  is  sufficient.  An 'evident  clerical 
mistake  near  the  close  of  the  instruction,  as  the  record  comes 
here,  in  using  the  words  "him  welP'  for  "his will,''  makes 
some  little  confusion  in  the  meaning,  but  if  we  were  com- 
pelled to  presume  that  the  learned  attorney  who  presided  at 
the  trial  as  special  judge  actually  made  this  mistake,  we 
would  still  presume  that  the  error  was  so  manifest,  and  the 
meaning  intended  so  apparent,  that  an  intelligent  jury  would 
not  be  misled. 

The  following  passage  occurs  in  the  fourth  charge:  "No 
medical  experts  have  been  examined,  and  the  testimony  of  the 
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neighbors  of  the  testatrix  and  those  persons  who  have  been 
most  intimate  with  her,  and  their  opinions,  together  with  the 
facts  stated  by  them  upon  which  their  opinions  are  based, 
must  be  considered  by  the  jury,  and  from  which  their  find- 
ing must  result.'^ 

In  the  above  extract,  the  court,  inadvertently,  no  doubt^ 
overlooked  the  evidence  of  Drs.  Bliss  and  Brown,  both  of 
whom  were  attending  physicians  on  the  testatrix  in  her  last 
sickness.  Dr.  Bliss  was  present  at  the  execution  of  her  will, 
and  was  one  of  the  attesting  witnesses.  In  his  opinion,  she 
was  then  of  sound  mind.  Dr.  Brown,  who  attended  pn  her 
some  four  months,  almost  daily,  until  within  a  short  time  be- 
fore the  execution  of  the  will,  describes  her  physical  and 
mental  condition  as  being  extremely  feeble,  and  bis  opinion 
is  decidedly  adverse  to  her  testamentary  capacity. 

The  effect  of  the  above  instruction  would  be  to  withdraw 
this  evidence  from  the  minds  of  the  jury,  or  to  impress  them 
with  the  belief  that,  as  a  matter  of  law,  it  was  entitled  to  no 
greater  weight  than  the  testimony  of  witnesses  making  no 
claim  to  medical  skill.  The  fact  that  the  opinions  of  the  doc- 
tors conflict  made  no  difference  The  right  of  the  jury  to 
consider  all  the  evidence,  to  determine  its  weight,  and  to  give 
preference,  if  they  chose,  to  the  evidence  of  one  witness  over  that 
of  another,  should  not  have  been  interfered  with  by  the  court. 

In  the  sixth  instruction,  the  jury  was  informed  that  '^  if  it 
be  shown,  to  the  satis&ction  of  the  jury,  by  a  preponderance 
of  the  evidence,  that  the  mind  of  the  testatrix  was  so  opera- 
ted upon  by  the  contestee,  or  by  others  at  her  requedy  and  in' 
her  irUered  and  vnth  her  consent,  *  *  *  to  such  an  extent  that 
the  free  agency  of  the  testatrix  was  destroyed,  ♦  *  *  the  will 
so  executed  can  not  be  upheld.'' 

This  was  error.  If  the  free  agency  6f  the  testatrix  in  mak- 
ing the  will  was  destroyed  by  the  undue  influence  of  persons 
other  than  the  contestee  or  devisee,  it  would  make  no  differ- 
ence whether  such  influence  was  used  at  her  request,  or  with 
her  consent,  or  not.     If  the  free  agency  of  the  testatrix  was 
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destroyed  by  undue  influence^  so  that  she  made  a  will  con- 
trary to  her  judgment  and  intention,  it  is  immaterial  by  whom 
such  influence  was  exercised.  The  will  in  such  case  would 
be  invalid.  Davis  v,  GcUvert,  5  Gill  &  Johnson  (Md.)  269 ; 
S.  C,  25  Am.  Deo.  282. 

Ck)mplaint  is  made  of  the  eighth  instruction.  In  this  the 
jury  was  informed,  in  substance,  that  statements  and  declara- 
tions of  the  testatrix,  made  at  times  other  than  when  the  will ' 
was  executed,  respecting  the  importunities  of  her  daughter, 
the  devisee,  to  make  a  will  in  her  favor,  could  be  received 
only  upon  the  question  of  the  testamentary  capacity  of  the 
testatrix,  and  were  not  to  be  considered  by  the  jury  as  evi- 
dence that  such  importunities  were  in  &ct  made.  Under  the 
evidence  this  instruction  was  correct.  There  was  no  evidence 
tending  to  show  that  the  testatrix  made  any  such  declarations 
at  the  time  of  executing  the  will,  or  at  any  time  so  near 
thereto  that  it  could  possibly  be  considered  as  part  of  the  res 
gestae.  In  such  case  the  authorities  concur  that  the  declara- 
tions of  a  testator  are  admissible  for  no  purpose  except  upon 
the  question  of  his  mental  capacity  to  make  a  will.  Itunkk 
v.  Oatesy  11  Ind.  95;  Hayes  v.  West,  37  Ind.  21;  Todd  v. 
Feydon,  66  Ind.  25. 

No  objections  of  any  force  are  urged  against  the  other  in- 
structions, and  we  think  they  were  properly  given. 

The  sixth  and  last  cause  for  a  new  trial  relates  to  the  al- 
leged error  of  the  court  in  refusing  to  permit  the  appellants 
to  impeach  the  testimony  of  a  witness  for  the  appellee,  by 
the  evidence  of  the  witness's  wife.  The  bill  of  exceptions 
does  not  show  what  the  appellants  proposed  to  prove  by  the 
wife,  and  we  must,  therefore,  presume  that  the  court  properly 
excluded  her  testimony. 

For  the  errors  in  the  instructions  referred  to  a  new  trial 
should  have  been  granted. 

Judgment  reversed,  at  appellee's  costs,  with  instructions  to 
the  court  below  to  grant  a  new  trial,  and  for  further  pro- 
ceedings. 
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No.  11,108. 

90    4S9 
BORCHITS   ET  AL.   V.   SaYLER.  166   6W 

Maitdamus. — BUl(f  Exeepiions.— Motion  to  Compel  Judge  to  Sign, — Mooter 
Chmmissioner, — Pradiee, — A  cause  was  referred  to  a  master  commissioner 
with  direction  to  report  the  evidence,  which  he  did  not  do,  but  reported 
his  finding  of  the  facts.  The  petitioner,  who  now  seeks  a  mandate  to 
compel  the  judge  below  to  sign  a  bill  of  exceptions  containing  the  evi- 
dence, made  no  objection  to  the  report,  but  upon  his  motion  the  judge 
stated  conclusions  of  law  upon  the  facts  so  reported,  and  rendered  judg- 
ment accordingly.  On  the  first  day  of  the  next  term,  the  finding  of  the 
master  was  first  questioned  by  a  motion  for  a  new  trial,  which  was  over- 
ruled at  a  subsequent  term,  and  the  bill  of  exceptions  tendered. 

Held,  that,  by  his  motion  for  conclusions  of  law  upon  the  facts  stated  in 
the  report,  the  petitioner  affirmed  the  correctness  of  the  facts  as  found, 
and  was  not  afterwards  at  liberty  to  question  them,  and  so  the  judge 
•could  not  be  required  to  sign  the  bill. 

• 

Application  for  writ  of  mandamus. 

T,  G.  Smith  and  R.  E.  Smith,  for  petitioners. 
J.  JB,  Kenner  and  /.  L  DUle,  for  respondent. 

Elliott,  J. — ^The  petitioners  are  appellants  in  the  case  of 
Borchus  et  al.  v.  The  Huntington  Building  and  Loan  Fund 
Association,  and  seek  a  mandate  to  compel  the  Honorable 
Henry  B.  Sayler,  judge  of  the  Huntington  Circuit  Court,  to 
sign  a  bill  of  exceptions  tendered  him  in  that  case. 

The  petition  and  return  refer  to  the  record  in  that  cause, 
And  do  little  more  than  rehearse  the  matters  which  appear  of 
record,  and  these  matters,  so  far  as  they  bear  upon  the  pres- 
<ent  investigation,  may  be  thus  summarized :  On  the  12th  day 
of  April,  1882,  the  cause  above  named  was,  by  agreement  of 
the  parties,  referred  to  a  master  commissioner,  with  instruc- 
tion to  report  the  evidence ;  at  the  ensuing  June  term  the 
commissioner  reported  the  &cts  but  not  the  evidence ;  no  ex- 
ception was  taken  to  the  report  by  either  party,  nor  was  any 
objection  whatever  suggested  as  to  the  correctness  of  the  find- 
ing of  fects ;  but,  on  the  contrary,  the  petitioners  moved  the 
oourt  to  ''  give  its  conclusions  of  law  in  writing  upon  the  &ots 
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found/^  and  the  plaintiff,  in  the  case  named  above^  moved  for 
judgment  ^^  upon  the  report  of  the  commissioner  upon  the 
&cts ; ''  on  the  following  day  the  court  filed  conclusions  of  law 
on  the  fiicts  found  by  the  commissioner,  and  gave  the  plain- 
tiff judgment;  the  petitioners  excepted  to  the  conclusion  of 
the  court,  but  did  not  challenge  by  motion,  exception,  or  sug- 
gestion, the  correctness  of  the  commissioner's  finding  upon  the 
questions  of  fact ;  this  action  was  had  on  the  30th  day  of  Jun^, 
1882 ;  on  the  first  day  of  the  October  term  the  petitioners 
filed  a  motion  for  a  new  trial,  and  also  moved  ^hat  the  testi- 
mony given  before  the  commissioner  be  made  part  of  the  rec- 
ord ;  no  action  was  taken  on  these  motions  until  the  March 
term,  1883,  when  they  were  overruled,  and  ninety  days'  time 
given  in  which  to  file  a  bill  of  exceptions;  within  the  time 
designated  a  bill  containing  the  evidence  given  before  the  com- 
missioner was  tendered  to  the  judge,  and  he  refused  to  sign  it 
It  seems  very  plain  to  us  that  the  petitioners,  by  failing  to 
make  any  question  as  to  the  correctness  of  the  finding  of  facts, 
by  their  omission  to  require  a  report  of  the  evidence,  and  by 
their  request  to  the  court  to  state  conclusions  of  law  on  the 
&ct8  found,  waived  all  questions  as  to  the  correctness  of  the 
commissioner's  report  upon  the  questions  of  fact.  The  course 
adopted  was  such  as  affirmed  that  the  &cts  were  correctly  found 
and  stated,  and,  therefore,  nothing  was  submitted  to  the  court 
except  the  questions  of  law.  It  was,  in  effect,  a  concession 
that  there  was  no  dispute  as  to  the  fitcts ;  it  was  a  tacit  request 
to  the  court  to  assume  the  fisicts  to  be  as  found,  and  asoertaio 
and  apply  the  rules  of  law  governing  such  cases.  There  was 
no  intimation  that  the  facts  were  not  correctly  found  and  re- 
ported. The  only  facts  to  which  the  attention  of  the  court  was 
directed  and  upon  which  it  was  asked  to  pass,  were  those  stated 
in  the  commissioner's  report ;  there  was  no  suggestion  that  the 
court  should  look  to  the  evidence  to  ascertain  whether  the  fiicts 
were  correctly  stated .  Having,  without  questioning  the  finding 
of  the  commisrioner,  asked  a  ruling  upon  the  fiicts  found,  and 
on  the  theory  that  they  were  correctly  found,  the  petitioners 
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are  not  in  a  situation  to  shift  position  and  ask  that  the  court 
shall  disregard  the  tacit  concession  and  review  the  finding  of 
&ct8.  If  the  petitioners  had  desired  to  secure  a  review  of  the 
finding  upon  the  evidence^  they  should  have  excepted,  or  ob- 
jected in  some  appropriate  method,  before  moving  the  court 
to  put  its  conclusions  and  judgment  on  the  &cts  found. 

The  trial  judge  was  not  asked  to  examine  the  evidence,  but 
was  asked  to  apply  the  law  to  the  facts  found  by  the  commis- 
sioner, and,  as  only  such  questions  are  reviewable  as  were  pre- 
sented to  the  judge,  it  follows  that  no  question  as  to  the  cor- 
rectness of  the  commissioner's  finding  upon  the  facts  can  be 
reviewed  on  this  appeal.  It  is,  therefore,  neither  necessary 
nor  proper  to  encumber  the  record  with  the  evidence.  The  ap- 
pellate court  must  act  upon  the  facts  presented  to  the  trial 
court,  and  these  were  those  stated  in  the  commissioner's^  re- 
port, and  there  is,  therefore,  no  reason  for  recurring  to  the 
evidence.  The  petitioners  have  no  right  to  ask  that  the  trial 
judge  shall  be  compelled  to  do  a  fruitless  act,  and  such  is  the 
character  of  the  act  which  it  is  here  sought  to  have  us  com- 
pel the  judge  to  do.  Nor  is  a  judge  bound  to  sign  a  bill  of 
exceptions  setting  forth  evidence  upon  which  he  was  never 
required,  directly  or  indirectly,  to  pass,  and  on  which  no  rul- 
ing was  made  by  him. 

Writ  refused. 


No.  10,780. 

McCoy  v.  Monte  et  ux. 

Pleadino. — Action  to  Quiet  Title, — (^TUer-Claim. — Demurrer. — Harmless 
Error, — Where,  in  an  action  to  quiet  title  to  real  estate,  the  defendant 
files  a  counter-claim,  to  which  a  demurrer  is  sustained,  and  the  court, 
upon  the  trial,  merely  renders  judgment  against  the  plaintiff  upon  his 
complaint,  the  ruling  upon  the  demurrer  to  the  counter-claim,  if  erro- 
neous, is  harmless.  ' 

Trust  and  Trustee.— Cbnwyancc.— Where  real  estate  is  conveyed  to  A. 
and  B.,  husband  and  wife,  in  trust  for  C,  his  children  and  their  descend^ 
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ants,  if  he  shall  have  anj,  and  in  the  absence  of  sach  children  or 
their  descendants  in  trust  for  the  heirs  of  A.  and  B.,  with  power  to  sell 
and  convey  such  land  with  the  consent  of  C.«  and  reinvest  the  proceeds 
in  other  land  to  be  held  for  the  same  purposes,  such  conveyance  does 
not,  under  our  statute,  invest  G.  with  the  legal  title  to  such  land,  and  he 
cannot,  therefore,  convey  it  to  another. 

From  the  Jay  Circuit  Court. 

D.  T.  Tayhvj  J.  M,  Smithy  T.  Bailey y  J.  W.  Headington 
and  /.  J.  3f.  LafoUettey  for  appellant. 

J,  M.  Haynes  and  S.  W.  HayneSy  for  appellees. 

Best^  C. — The  appellant  brought  this  action  against  the 
appellees  to  quiet  his  title  to  certain  real  estate  in  the  com- 
plaint described,  alleging  in  his  complaint  that  he  was  the 
owner  in  fee  simple,  and  that  the  appellees  claim  some  intei^ 
es^  in  the  land  adverse  to  him. 

The  appellees  filed  an  answer  of  three  paragraphs.  The 
first  was  a  general  denial  and  the  others  were  special.  A  de- 
murrer was  overruled  to  the  second  and  sustained  to  the  third. 
A  counter-claim  was  also  filed,  to  which  a  demurrer  was  over- 
ruled. An  answer  in  denial  of  the  counter-claim  and  a  reply 
in  denial  of  the  second  paragraph  of  the  answer  completed  the 
issues.  These  were  submitted  to  the  court  for  trial,  and  a 
finding  made  for  the  appellees.  A  motion  for  a  new  trial  was 
overruled  and  judgment  rendered  upon  the  finding  for  costs. 

The  errors  assigned  are  that  the  court  erred  in  overruling 
the  demurrer  to  the  counter-claim,  in  overruling  the  demurrer 
to  the  second  paragraph  of  the  answer^  and  in  overruling  the 
motion  for  a  new  trial.  The  court,  as  will  b^  observed,  did 
not  render  any  judgment  upon  the  counter-claim,  and  hence, 
if  the  ruling  upon  the  demurrer  thereto  was  erroneous,  it  was 
harmless.  It  therefore  becomes  unnecessary  to  examine  the 
question  raised  by  it,  and  we  pass  it. 

The  second  paragraph  of  the  answer  alleged,  in  substance, 
that  the  appellees,  on  the  10th  day  of  March,  1875,  purchased 
the  land  in  the  complaint  mentioned  and  paid  therefor  $1,400; 
that  being  desirous  of  making  some  provision  for  one  Jo- 
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aeph  Stroble^  the  son  of  Mary  Monte^  the  wife  of  her  co- 
appellee^  they  caused  the  owner  of  said  land  to  convey  it  to 
them  as  trustees  in  trust  for  said  Joseph  Stroble  during  his 
natural  life^  subject  to  the  following  condition  contained  in 
43aid  dee<l,  viz. :  ^^  To  have  and  to  hold  the  above  granted 
premises  unto  them,  the  said  Jacob  Monte  and  Mary  Monte, 
as  trustees,  their  heirs  and  assigns  forever,  in  trust,  for  the  use 
and  benefit  of  Joseph  Stroble,  of  Jay  county,  son  of  said 
Mary  Monte,  for  and  during  the  natural  life  of  said  Joseph 
Stroble.  And  if  said  Joseph  Stroble  should  die,  leaving  a 
ohild  or  children,  or  descendants  of  such  child  or  children, 
then  in  trust  for  such  child  or  children,  or  descendants,  their 
heil*s  and  assigns  forever ;  but  if  said  JosepI^  Stroble  should 
die  without  leaving  children  or  descendants,  then  in  trust  for 
the  heirs  of  the  said  Jacob  Monte  and  Mary  Monte,  their 
heirs  and  assigns  forever,  subject,  however,  to  the  right  of 
said  Jacob  Monte  and  Mary  Monte,  as  trustees  as  aforesaid,  to 
sell  and  convey  said  real  estate  by  the  advice  and  consent  of 
«aid  Joseph  Stroble,  and  to  invest  the  proceeds  of  such  sale 
in  other  real  estate  as  trustees  in  trust  for  the  same  parties, 
and  upon  the  same  terms  and  conditions  as  before  in  this  con- 
veyance set  forth.  And  if  either  trustee  should  die,  the 
survivor  shall  be  authorized  to  sell,  convey  and  reinvest  as 
fully  as  the  two  can  while  living." 

That  immediately  after  such  conveyance  was  made  said 
Stroble  took  possession  of  said  land  and  retained  the  same 
until  September,  1882,  when  he  quit  the  possession  and  quit- 
claimed the  land  to  appellant  for  $25 ;  that  the  appellant  has 
no  title  thereto  other  than  such  as  he  acquired  by  said  con- 
veyance, and  that  the  appellees  have  never  conveyed  or  other- 
wise disposed  of  the  same.     Wherefore,  etc. 

The  appellant  claims  that  the  conveyance  mentioned  in 
this  paragraph  conveyed  to  the  appellees  a  nominal  title  only, 
without  any  power  of  disposition  or  management  of  the  land, 
and,  as  such  conveyance  under  our  statute  is  deemed  void  as. 
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to  the  trustee  and  a  direct  conveyance  to  the  beneficiary,  the 
paragraph  was  insufficient. 

The  statute  relied  upon  is  in  these  words :  "A  conveyance 
or  devise  of  lands  to  a  trustee,  whose  title  is  nominal  only^ 
and  who  has  no  power  of  disposition  or  management  of  such 
lands,  is  void  as  to  the  trustee,  and  shall  be  deemed  a  direct 
conveyance  or  devise  to  the  beneficiary."  R.  S.  1881,  sec.  2981. 

Where  a  conveyance  is  made  to  one  for  the  use  of  another, 
this  statute,  as  a  rule,  executes  the  use  and  turns  the  interest 
of  the  cestui  que  vse  into  a  legal  instead  of  an  equitable  estate* 
1  Perry  Trusts,  section  298. 

In  such  case  the' title  of  the  trustee  must  be  nominal  only, 
and  the  entire  estate  must  be  given  to  the  beneficiary.  Where 
the  title  of  the  trustee  is  not  nominal,  and  the  entire  estate  i» 
not  given  to  the  beneficiary,  the  statute  does  not  execute  the 
use,  but  the  legal  title  remains  in  the  trustee  in  triist  for  the 
beneficiary. 

In  this  case  the  entire  estate  is  not  given  to  Joseph  Stroble ; 
at  most,  he  is  only  given  a  life-estate,  and  the  estate  in  re* 
mainder  is  for  the  use  of  his  heirs,  if  any,  and  if  not,  for  the 
heirs  of  the  trustees.  In  such  case  the  statute  will  not  execute 
the  use  so  as  to  confer  upon  him  a  title  in  fee  simple,  as  no 
such  estate  was  conveyed  to  His  use.  In  case  of  his  death 
without  issue,  the  trustees  are  required,  by  the  terms  of  the 
conveyance,  to  hold  this  land  in  trust  for  their  own  heirs. 
Whether  this  clause,  upon  the  happening  of  the  contingency, 
shall  be  deemed  to  create  a  valid  remainder  for  such  heirs  or 
a  fee  in  the  trustees,  it  is  unnecessary  to  determine,  as  in  either 
case  the  statute  can  not  operate  without  defeating  an  estate 
in  other  beneficiaries. 

Again,  the  trustees  are  required,  with  the  advice  and  con- 
sent of  said  Stroble,  to  sell  this  land  and  invest  the  proceeds 
in  other  lands  for  the  use  and  benefit  of  the  same  persons. 
This  requirement  imposes  a  duty  upon  the  trustees  that  they 
can  not  discharge  without  retaining  the  legal  title,  and  in  such 
case  the  statute  never  executes  the  use.  Whenever  any  agency^ 
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duty  or  power  is  imposed  upon  the  trustee  in  relation  to  the 
land  conveyed,  the  trust  is  said  to  be  an  active  one,  and  the 
statute  in  such  case  does  not  execute  the  use.  1  Perry  Trusts, 
section  306,  and  authorities  there  cited. 

The  fact  that  the  trustees  can  not  sell  without  the  consent 
of  Joseph  Stroble  does  not,  as  we  think,  destroy  their  power 
of  disposition.  This  is  a  limitation  upon  such  power,  but 
notwithstanding  such  limitation  a  power  of  disposition  was 
given,  and  in  such  case  the  statute  can  not  operate.  The  con- 
fidence reposed  in  the  trustees,  and  the  discretion  to  be  exer- 
cised by  them  in  the  disposition  of  the  property  and  the  in- 
vestment of  its  proceeds,  take  this  conveyance,  in  our  opinion, 
out  of  the  operation  of  the  statute.  For  these  reasons  we 
think  the  paragraph  in  question  was  sufficient,  and  that  the 
demurrer  thereto  was  properly  overruled. 

No  available  error  was  committed  in  overruling  the  motion 
for  a  new  trial.  The  appellant  had  no  title  to  the  property 
other  than  such  as  he  acquired  by  the  conveyance  of  Joseph 
Stroble,  and  as  that  did  not  invest  him  with  the  legal  title,  he 
was  not  entitled  to  recover,  and  hence  it  is  unnecessary  to  ex- 
amine the  rulings  made  upon  the  trial,  a  right  result  having 
been  reached. 

There  is  no  error  in  the  record,  and  the  judgment  should 
be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellant's  costs. 


♦- 


No.  10,524. 

Webb  v.  Seller. 

SuPREBfE  CouBT. — Weight  (^  Evidence. — The  Supreme  Court  will  not  dis- 
turb a  yerdict  on  the  mere  weight  of  evidence. 

From  the  Madison  Circuit  Court. 
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H.  D,  Thompson  and  R.  Lake,  for  appellant. 
J,  W,  SaTiaberry,  M.  A.  Ghipman  and  J,  W.  Sansberryy  Jr., 
for  appellee. 

Morris,  C. — This  suit  was  brought  by  the  appellant  against 
the  appellee  upon  an  award.  It  is  alleged  in  the  complaint 
that,  on  the  10th  day  of  September,  1874,  the  parties  agreed 
by  parol  to  submit  certain  matters  of  difference  then  existing 
between  them  to  the  arbitration  and  award  of  three  persons, 
one  of  whom  should  be  chosen  by  the  appellant,  one  by  the 
appellee,  and  the  third  by  the  persons  so  chosen ;  that  pursu- 
ant to  the  agreement  the  appellee  selected  James  M.  Garret- 
son  as  his  arbitrator ;  that  the  appellant  selected  as  his  arbi- 
trator one  Beeson,  and  that  the  two  arbitrators  so  chosen  se- 
lected as  the  third  arbitrator  or  umpire  Charles  Harvey ;  that 
by  the  further  agreement  of  the  parties  the  arbitrators  met  on 
the  26th  day  of  September,  1874,  for  the  purpose  of  making 
their  award,  of  which  both-  parties  had  notice ;  that,  having 
fully  heard  the  parties  touching  their  matters  of  difference,  the 
arbitrators  made  their  award  as  follows : 

"  Perkinsville,  Ind.,  Sept.  26th,  1874. 

"  We,  the  committee  appointed  to  investigate  the  differences 

between  Bro.  Webb  and  Bro.  Zeller  in  regard  to  the  Per- 

kinsville  mill,  find  that  Bro.  Zeller  is  indebted  to  Bro.  Webb 

to  the  following  amount : 

Lost  on  rent |    625  00 

Lost  on  wheat 325  00 

One  run,  idle  for  five  months 296  00 

Total 1,245  00 

Credit  by  back  rent 300  00 

Balance 946  00 

Improvements ..•••••       100  00 

Total  indebtedness $1,046  00 

'^  Lex  Beeson. 

"  Charles  Harvey. 

"J.  M.  Garretson." 
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It  is  averred  in  the  complaint  that  the  arbitrators,  by  mis- 
take and  inadvertence,  used  the  word  '^ committee'^  for  aiid 
instead  of  the  word  " arbitrators'';  that  the  words  "Bro. 
Webb/'  as  used  in  said  award,  meant,  and  were  intended  to 
mean,  the  appellant,  and  the  words  ^^Bro.  Zeller"  meant  the 
appellee ;  that  copies  of  said  award  were  duly  served  upon  the 
respective  parties  on  the  28th  day  of  September,  1874,  whereby 
the  appellee  became  liable  to  the  appellant  for  the  amount 
6f  said  award ;  that  he  had  refused  to  abide  by  and  perform 
said  award.     Wherefore  th^  appellant  demands  judgment. 

The  appellee  answered  the.  complaint  by  a  general  denial. 
The  cause  was  submitted  to  the  court  for  trial.  The  court 
found  for  the  appellee,  and  over  a  motion  for  a  new  trial  judg- 
ment was  rendered  in  his  favor. 

The  appellant  assigns  as  error  the  ruling  of  the  court  upon 
his  motion  for  a  new  trial. 

Counsel  for  the  appellant  say :  ^'  The  question  we  desire  to 
present  is,  whether  the  finding  of  the  court  is  sustained  by 
sufiicient  evidence."  # 

The  appellant  was  a  witness  in  his  own  behalf,  and  after 
stating  the  differences  between  him  and  the  appellee,  and  that 
they  were  both  members  of  the  Masonic  lodge  at  Perkinsville^ 
testified  as^foUows : 

^'At  a  meeting  of  the  lodge  I  asked  the  master  to  appoint 
a  committee  of  one  or  three  to  wait  on  Brother  Zeller  and  ask 
him  if  he  would  not  arbitrate  with  me  and  make  a  settlement 
of  the  matter ;  that  committee  was  appointed  to  wait  on  him ; 
the  committee  was  appointed  to  wait  on  him  and  ask  him  in 
regard  to  the  matter  and  report  what  he  said ;  I  don't  know 
whether  it  was  in  writing,  but  they  reported  to  the  lodge ; 
then,  at  my  suggestion,  there  was  a  time  agreed  upon  that 
we  would  meet  in  the  hall  for  the  purpose  of  arbitrating ;  I 
selected  my  arbitrator,  and  we  understood,  at  least,  that  he  had 
selected  his — ^the  arbitrators  met,  anyway ;  Zellers  did  not 
come,  but  his  representative  was  there  in  his  interest;  there 
were  fifteen  or  twenty  present  at  the  arbitration ;    Harvey, 
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BeesoD  and  Dr.  Garretson  acted  as  arbitrators ;  it  was  in  the 
latter  part  of  September,  1874 ;  there  was  no  evidence  heard 
except  my  statement ;  they  asked  me  to  make  a  statement  of 
the  difficulty  existing  between  us,  and  I  did  it,  and  that  was 
all  the  evidence  heard." 

The  appellee  testified  that  he  never  agreed  to  arbitrate  the 
matters  in  difierence  between  him  and  the  appellant ;  that  he 
never  selected  an  arbitrator,  and  never  authorized  any  one  to 
agree  to  arbitrate  said  differences  for  him,  nor  to  select  an 
arbitrator;  that  he  was  not  present  at  any  arbitration.  ^The 
testimony  of  the  appellee  is  corroborated*  by  other  testimony 
in  the  case.  There  is  opposing  and  conflicting  testimony  in 
the  case,  but  we  think  the  weight  of  the  evidence  supports 
the  finding  of  the  court.  As  there  is  testimony  legally  tending 
to  sustain  the  finding  of  the  court,  we  can  not  disturb  it,  even 
though  the  weight  of  the  evidence  should  seem  to  be  against 
it.     Fort  Wayne,  etc,,  M.  R.  Go.  v.  Hv^sdman,  65  Ind.  73. 

We  think  there  is  no  error  iij  the  record. 

Per  Curiai^. — It  is  ordered,  upon  the  foregoing  opinion, 
that'  the  judgment  below  be  affirmed,  at  the  costs  of  the  ap- 
pellant. 
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Criminal  Law. — Affidavit  and  Information. — In  a  prosecution  by  affidavit 
and  information,  the  omission  of  the  name  of  the  affiant  in  the  body  or 
commencement  of  the  affidavit  is  not  a  sufficient  reason  for  quashing 
the  information,  when  it  appears  that  the  affiant's  name  is  signed  at  the 
close  of  the  affidavit,  and  that  he  was  sworn  to  the  matters  stated  therein. 

Office  and  Officer. — Court — Courts  take  notice  of  the  names  and  offi- 
cial signatures  of  their  officers. 

Instruction. — Evidence. — Ih-eeumptum, — An  instruction,  correct  as  a  gen- 
eral  statement  of  the  law,  will,  in  the  absence  of  the  evidence,  be  pre- 
sumed to  have  been  applicable  to  the  evidence  adduced.  If  a  defendant 
desires  a  more  specific  instruction  he  must  ask  it 

From  the  Wayne  Circuit  Court. 
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W.  A.  PeeUe  aad  /.  F,  Bobbins,  for  appellant 
F.  T.  Hard,  Attorney  General,  and  G.  E.  Shivdey,  Prose- 
cuting Attorney,  for  the  State. 

Elliott,  J. — This  is  an  appeal  from  a  judgment  of  con- 
viction upon  an  information  charging  the  appellant  with  an 
assault  and  battery  with  intent  to  kill. 

The  affidavit  upon  which  the  information  is  based  does  not 
state  in  the  commencement  the  name  of  the  affiant,  but  his 
name  is  signed  at  the  close,  and  it  appears  that  he  swore  to 
the  truth  of  the  matters  stated  in  it.  We  do  not  think  the 
omission  to  state  the  name  of  the  affiant  in  the  body  or  com- 
mencement of  the  affidavit  is  a  ground  for  quashing  the  in- 
formation. It  is  clear  that  such  an  omission  does  not  prejudice 
the  substantial  rights  of  appellant,  and  we  can  reverse  only 
where  it  is  made  to  appear  that  substantial  rights  have  been 
prejudiced.     R.  S.  1881,  section  1756. 

Courts  take  notice  of  the  names  and  official  signatures  of 
their  officers,  and  the  trial  court  took  notibe,  ex  offimo,  that  W. 
T.  Noble  was  its  clerk  at  the  time  the  affidavit  was  sworn  to, 
and  that  his  signature  is  genuine.  Buell  v.  State,  72  Ind.  523. 

The  second  instruction  given  by  the  court  reads  as  follows : 
^'To  convict  the  defendant  of  the  felony  charged,  the  State 
must  prove  beyond  a  reasonable  doubt  that  at  this  county, 
within  two  years  prior  to  filing  the  information,  the  defend- 
ant committed  an  assault  and  battery  upon  the  person  of  Clark 
S.  Baker,  and  that  at  the  time  of  the  assault  and  battery  he 
intended  to  kill  said  Baker.'^ 

The  evidence  is  not  in  the  record,  and  we  can  not  say  that 
the  instruction  is  incorrect ;  it  may  have  been  proper  under 
the  evidence  adduced.  We  regard  this  instruction  as  a  correct 
general  statement  of  the  law  in  a  case  which  might  well  have 
been  made  under  the  issue,  and  it  assumes  to  be  no  more.  If 
the  accused  desired  a  more  specific  instruction,  he  should  have 
asked  it.  It  is  well  settled  that  a  case  will  not  be  reversed 
Vol.  90.— 29 
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where  an  instruction  is  correct  in  so  far  as  it  assumes  to  state 
a  general  rule ;  if  a  defendant  desires  a  more  specific  instmo- 
tion  he  must  ask  it. 

Judgment  affirmed. 

Petition  for  a  rehearing  overruled. 
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iNJUircnoK. — Siq^pUmerUal  Cbmpfcitn*.— IVacfiee. — ^Where  a  party,  after  fil- 

""    ing  his  complaint,  files  a  supplemental  complaint  seeking  to  obtain  an 
injunction,  and  the  court  issues  an  order  without  notice,  and  upon  mo- 
tion refuses  to  dissolve  the  injunction,  and  an  appeal  is  taken  from  such 
order,  it  will  be  considered  as  an  injunction  and  not  a  mere  temporary' 
restraining  order. 

Same. — Demurrer, — Where  the  defendant  appears  without  notice  and  files 
a  demurrer  to  such  supplemental  complaint,  the  court  does  not  err  in 
issuing  an  injunction  without  first  passing  upon  the  demurrer,  as  a  de- 
murrer to  such  pleading  is  unknown  to  the  practice. 

Same. — FraudulerU  Omveyancf. — JvdffmenL — A  creditor  under  our  statute 
may  enjoin  his  debtor  from  transferring  his  property  fraudulently  with- 
out first  obtaining  a  judgment. 

Same. — Partnerthip. — Averment  in  Owipioint— Where  two  persons  consti- 
tute one  firm,  and  are  members  of  another,  and  an  action  is  brought  to- 
restrain  them  from  fraudulently  disposing  of  the  property  of  the  latter 
firm,  it  is  error  to  eajoin  them  from  disposing  of  the  property  of  the 
former  firm,  or  of  their  individual  property,  without  any  averment  that 
they  are  threatening  to  do  so,  and  when  such  order  is  made  it  is  error  to 
refuse,  upon  motion,  to  modify  it  as  to  the  property  of  such  last  named 
firm,  or  their  individual  property. 

From  the  Tippecanoe  Circuit  Court. 

J.  M.  LaRue  and  F.  B.  EvereU,  for  appellants. 
R.  P.  Davidson^  J.  G.  Davidson  and  W.  D,  Wallaoey  for 
appellee. 

Best,  C. — The  appellee  brought  this  action  against  Robert 
Morey,  Grardner  Ball  and  Seneca  Ball.  The  complaint  con- 
sisted of  two  paragraphs.     The  first  averred,  in  substance^ 
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that  Robert  Morey^  Gktrdner  Ball  and  Seneca  Ball,  on  the  4th 
day  of  September,  1878,  were  partners  doing  business  under 
the  firm  name  of  "  Robert  Morey  &  Co./*  and  that  Robert 
Morey  and  Grardner  Ball  were  partners  doing  business  under 
the  firm  name  of  ^^  Morey  &  Ball " ;  that  on  said  day  said  firms 
borrowed  of  the  First  National  Bank  of  Lafayette,  Indiana, 
f  5,000,  for  which  said  firms  made  their  note,  payable  ninety 
days  after  date  with  interest  at  the  rate  of  ten  per  cent,  after 
maturity,  with  the  appellee  as  their  surety ;  that  said  firms, 
and  each  of  t\iem,  &iled  to  pay  said  note  at  maturity,  and  that 
the  appellee,  on  the  14th  day  of  December,  1878,  was  com- 
pelled to  and  did  pay  said  note,  the  principal  and  interest 
then  amounting  to  $6,000;  that  neither  of  said  firms  nor  any 
member  of  them  has  repaid  said  money,  but  that  the  same, 
with  the  interest  thereon,  is  due  and  remains  wholly  unpaid. 

The  second  paragraph  of  the  complaint  averred  the  same 
fects  except  that  it  was  averred  that  the  money  was  borrowed 
by  the  firm  of  Robert  Morey  &  Co.,  and  that  the  firm  of 
Morey  &  Ball  and  the  appellee  executed  said  note  as  co-sure- 
ties for  said  first  named  firm.  This  complaint  was  filed  on 
the  14th  day  of  December,  1878,  and  on  the  20th  day  of  the 
same  month  the  appellee  filed  a  supplemental  complaint. 

This  complaint  averred,  in  substance,  that  the  firm  of  Rob- 
ert Morey  &  Co.  was  formed  on  the  1st  day  of  September, 
1876,  for  the  purpose  of  doing  a  commission  business  in  grain 
in  the  city  of  Lafayette  and  elsewhere,  and  at  once  entered 
upon  the  business  of  buying,  selling  and  shipping  grain  to 
distant  markets,  in  which  business  it  is  atill  engaged;  that  at 
the  time  said  partnership  was  formed  said  Robert  Morey  and 
Grardner  Ball  were  doing  the  same  kind  of  business  under  the 
firm  name  of  "  Morey  &  Ball,"  at  a  difierent  place  in  the  city 
of  Lafayette,  and  that  they  continued  said  business  until  the 
1st  of  March,  1878,  when  they  quit  business  and  proceeded 
to  wind  up  the  affairs  of  said  firm ;  that  the  firm  of  Robert 
Morey  &  Co.  had  not  more  than  $3,000  with  which  to  do 
business,  and  that  the  appellee,  who  is  the  father  of  Seneca 
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Ball^  continually  aided  said  firm  by  endorsing  its  paper ;  that 
said  firms  borrowed  of  the  First  National  Bank  of  Lafayette^ 
Indiana,  on  the  7th  day  of  August,  1878,  $5,000 ;  on  the  24th 
of  August,  1878,  $5,000;  and  on  September  4th,  1878,  $5,- 
000,  for  each  of  which  sums  said  firms  made  notes,  with  the 
appellee  as  surety,  payable  ninety  days  from  date,  with  inter- 
est at  ten  per  cent,  after  maturity,  with  attorney  fees  and  with- 
out relief,  etc. ;  that  said  firms,  and  each  member  thereof, 
&iled  to  pay  said  notes  at  maturity,  and  that  the  notes  given 
for  the  first  two  sums  borrowed  remain  wholly  unpaid ;  that 
the  appellee,  as  surety  of  said  firms,  was  compelled  to  and 
did  pay  upon  the  note  given  for  the  last  sum  borrowed  f5,- 
01 1 .10  on  the  14th  day  of  December,  1878,  and  that  the  same, 
with  interest  thereon,  is  due  and  remains  unpaid ;  that  after 
the  firm  of  Morey  &  Ball  ceased  to  do  business,  its  funds  to 
the  amount  of  $15,000  were  put  in  the  firm  of  Robert  Morey 
&  Co.,  and  were  used  by  the  last  named  firm  as  a  part  of  ijts 
capital  stock,  but  that  said  firm  gave  the  firm  of  Morey  & 
Ball  credit  for  the  amount  received  upon  its  books,  and  said 
firm  of  Morey  &  Ball  claims  to  be  a  creditor  of  the  firm  of 
Robert  Morey  &  Co. ;  that  the  assets  of  said  last  named  firm, 
consisting  of  a  lot  and  warehouse  thereon  in  the  city  of  La- 
fayette, a  large  amount  of  grain,  mostly  in  New  York,  bills 
receivable  and  book  accounts,  do  not  exceed  $23,500,  and  that 
the  debts  of  said  firm,  aside  from  the  claim  of  Morey  &  Ball, 
amount  to  $21,000;  that  neither  of  the  defendants  'has  any 
property  subject  to  execution  &side  from  his  interest  in  the 
firm  of  Robert  Morey  &  Co.,  and  that  each  is  insolvent ;  that 
Robert  Morey  and  Grardner  Ball,  with  full  knowledge  that  the 
assets  of  said  firm  were  not  sufficient  to  pay  its  debts  and  to 
repay  Morey  &  Ball  the  amount  said  firm  had  so  advanced, 
conspired  to  withdraw  from  said  firm  the  amount  advanced 
by  the  firm  of  Morey  &  Ball,  and  for  that  purpose,  on  the  23d 
day  of  November,  1878,  drew  out  of  the  First  National  Bank 
of  Lafayette  $1,413.08,  deposited  in  the  name  of  Robert 
Morey  &  Co.,  used  $500  of  the  money  and  deposited  the  bal- 
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ance  in  said  bank  in  the  name  of  Morey  &  Ball^  and -since 
said  date  the  funds  of  Eobert  Morey  &  Co.  have  been  de- 
posited in  said  bank  by  said  Robert  Morey  and  Gardner  Ball 
to  the  credit  of  the  firm  of  Morey  &  Ball,  without  the  knowl- 
edge or  consent  of  Seneca  Ball ;  that  since  November  23dy 
1878,  said  Morey  and  Gardner  Ball  have  wrongfully  appro- 
priated to  their  own  use  $5,000  of  the  money  of  said  firm,  (2,- 
500  of  which  has  been  appropriated  since  the  institution  of 
this  suit ;  that  said  Bobert  Morey  has  recently  threatened 
and  declared  that  he  would  sell  and  dispose  of  the  property 
of  said  Robert  Morey  &  Co.  as  rapidly  as  possible,  and  ap- 
propriate the  same  to  the  useof  said.  Morey  &  Ball,  in  repays 
ment  of  the  money  put  into  said  firm,  and  would  put  and  keep 
the  same  beyond  the  reach  of  the  creditors  of  the  firm  of 
Robert  Morey  &  Co.,  and  would,  at  all  hazards,  repay  to 
Morey  &  Ball  the  amount  put  by  that  firm  into  the  firm  of 
Robert  Morey  &  Co. ;  that  on  the  18th  day  of  December, 
1878,  Robert  Morey  drew  $6,000,  the  money  of  Robert  Morey 
&  Co.,  but  deposited  in  the  name  of  Morey  &  Ball,  from  the 
FirstNational  Bank  of  Lafayette,  and  with  it  left  for  Chicago, 
for  the  purpose  of  selling  all  the  grain  and  produce  of  the 
firm  of  Robert  Morey  &  Co.  in  Chicago,  and  of  selling  all  in 
New  York,  with  a  view  of  appropriating  the  money  to  the  use 
of  Morey  &  Ball,  so  that  it  may  forever  be  kept  from  the 
creditors  of  the  firm  of  Robert  Morey  &  Co. ;  that  said  Gard- 
ner Ball,  on  the  day  before,  sold  4,600  bushels  of  corn,  the 
property  of  said  last  named  firm,  for  $1,285,  and  refuses  to 
deposit  or  to  account  for  the  money,  but  has  appropriated  it 
to  his  own  use,  with  a  view  of  keeping  the  same  firom  the  cred- 
itors of  said  firms ;  that  unless  said  Robert  Morey  and  Grard- 
ner  Ball  are  at  once  enjoined  from  disposing  of  the  assets  of 
said  firm,  or  of  collecting  money  belonging  to  it,  or  of  pay- 
ing out  its  funds,  the  assets  of  said  firm  will  be  speedily  con- 
verted into  money  and  forever  lost  to  the  creditors  of  said 
firm,  and  that  an  emergency  exists  to  issue  a  restraining  order 
at  once,  and  without  notice,  restraining  the  said  persons,  and 
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each  of  them,  from  disposing  of  any  of  the  property  of  said 
firm,  or  of  the  so-called  funds  of  the  £rm  of  Morey  &  Ball ; 
that  it  has  been  agreed  by  the  defendants  to  wind  up  the  busi- 
ness of  the  firm  of  Bobert  Morey  &  Co.  as  soon  as  the  books 
can  be  examined  and  the  accounts  of  the  partners  determined, 
and  as  that  is  nearly  done  no  harm  will  result  to  appoint  a 
receiver,  etc.     Wherefore,  etc. 

This  complaint  was  verified,  and  as  soon  as  filed  Robert 
Morey  and  Gardner  Ball  appeared  and  filed  a  demurrer  to  the 
supplemental  complaint  on  the  ground  that  the  same  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against 
them.  The  court,  without  passing  upon  the  demurrer,  issued 
an  order  restraining  Bobert  Morey  and  Grfirdner  Ball  from 
disposing  of  any  of  the  property  of  said  firm,  or  of  any  prop- 
erty belonging  to  them  individually,  or  of  any  belonging  to 
them  as  members  of  the  firm  of  Morey  &  Ball,  until  the  fur- 
ther order  of  the  court,  and  the  cause  was  set  for  hearing  on 
the  26th  day  of  December  following. 

The  next  day  Robert  Morey  and  Grardner  Ball  moved  the 
court  to  modify  its  order  so  as  not  to  embrace  the  property 
owned  by  them  individually  or  the  property  belonging  to  the 
firm  of  Morey  &  Ball.  The  various  motions  made  to  thus 
modify  the  order  were  overruled  and  exceptions  were  saved. 
Thereupon  the  court  overruled  the  demurrer  to  the  supple- 
mental complaint,  after  which  the  same  was  amended  by  aver- 
ring that  the  several  acts  charged  to  have  been  done  were  done 
with  the  intent  to  defraud  the  creditors  of  the  firm  of  Robert 
Morey  &  Co.,  and  the  several  acts  threatened  were  about  to 
be  done  with  like  intent,  all  of  which  was  duly  verified. 

The  appellants  thereupon  filed  an  answer  of  two  paragraphs 
on  behalf  of  Robert  Morey  &  Co.  The  first  was  a  general 
denial,  and  the  second  .was  a  set-ofil  Thereafter  they  moved 
the  court  to  dissolve  the  injunction  generally,  which  was 
overruled.  They  then  moved  the  court  to  dissolve  the  in- 
junction as  to  the  property  of  the  firm  of  Morey  &  Ball,  and 
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^yerally  moved  the  court  to  dissolve  the  injunction  so  fiir  as 
it  affected  the  individual  property  of  each  of  them.  These 
motions  were  overruled,  and  they  appeal,  assigning  these 
Tarious  rulings  as  error. 

The  parties  to  this  record  disagree  as  to  the  character  of 
the  order  made  by  the  lower  court.  The  appellants  insist 
that  it  was  a  temporary  injunction,  and  contend  that  it  was 
«rror  to  issue  it  while  a  demurrer  was  pending  to-  the  com- 
plaint. The  appellee,  on  the  other  hand,  contends  that  it  was 
a  restraining  order,  and  that  it  was  proper  to  issue  it  without 
first  disposing  of  the  demurrer.  This  order  was  the  only 
one  ever  made  in  the  case,  and  as  the  appellee  insists  that  it 
is  still  in  force,  and  as  the  appellants  appeal  from  it  as  an  in- 
junction, we  think  we  must  thus  regard  it.  Thus  regarded, 
we  think  there  was  no  available  error  in  issuing  it  without 
first  diposing  of  the  demurrer  filed.  The  demurrer  in  this 
case  was  filed  to  the  supplemental  complaint.  Our  statute 
authorizes  such  pleading  to  show  facts  which  occurred  afl;er  the 
former  complaint  was  filed.     2  R.  S.  1876,  p.  83,  section  102. 

Such  supplemental  complaint  does  not  supersede  the  origi- 
nal, but  both  stand  and  constitute  the  complaint. 

As  such  pleading  only  constitutes  a  part  of  the  complaint, 
A  demurrer  to  it  is  unknown  to  our  practice,  and  the  court 
was  authorized  to  disregard  it.  This  is  what  was  done,  and 
in  this  no  error  was  committed. 

The  appellants  do  not  claim  that  the  court  erred  in  over- 
ruling the  demurrer,  but  in  granting  the  injunction  befi>re 
-the  demurrer  was  passed  upon.  If  the  demurrer  had  been 
directed  to  the  entire  complaint,  it  would  have  presented  no 
question  concerning  the  injunction,  as  the  complaint  was  un- 
<}uestionably  good  for  the  money  due.  If  good  for  any  pur- 
pose, it  was  sufficient  to  withstand  the  demurrer.  Searle  v. 
Whipperman,  79  Ind.  424. 

Granting  the  injunction  without  passing  upon  the  demur- 
rer, had  it  been  thus  directed,  would,  at  least,  have  been  ir- 


456  SUPREME  COURT  OF  INDIANA, 

~ -        ■  ■  .  

Morey  et  al.  v.  Ball. 

regular^  perhaps  erroneous ;  but^  as  the  demurrer  was  itself 
unauthorized,  no  error  was  committed  in  proceeding  without 
passing  upon  it. 

It  is  next  insisted  that  the  court  erred  in  granting  and  in 
refusing  to  dissolve  the  injunction,  on  the  ground  that  a  gen-> 
eral  creditor,  before  judgment,  can  not  enjoin  his  debtor  from 
disposing  of  his  property.  This  is  the  rule  in  the  absence 
of  a  statute.     High  Injunctions,  sees.  131,  326. 

Our  statute,  however,  provides,  among  other  things,  that 
'^  where  it  appears  in  the  complaint,  at  the  commencement  of 
the  action,  or  during  the  pendency  thereof,  by  affidavit  that 
the  defendant  threatens,  or  is  about  to  remove,  or  dispose  of 
his  property,  with  intent  to  defraud  his  creditors,  a  temporary 
injunction  may  be  granted  to  restrain  the  removal  or  disposi- 
tion of  his  property."     2  R.  S.  1876,  p.  93,  section  137. 

Under  this  statute,  a  creditor  before  judgment  may  restrain 
his  debtor  from  disposing  of  his  property.  In  such  case,  it 
must  appear  that  such  debtor  threatens  or  is  about  to  dispose 
of  his  property  with  intent  to  defraud  his  creditors.  This 
&ct,  we  think,  sufficiently  appears.  It  is  true  that  the  mere 
act  of  selling  the  property  of  Robert  Morey  &  Co.,  and  placing 
the  proceeds  o^  deposit  in  the  name  of  Morey  &  Ball,  in  pay- 
ment of  money  claimed  to  be  due  that  firm,  does  no  injury  to 
the  creditors  of  the  other  firm ;  nor  does  the  act  of  Robert 
Morey  and  Grardner  Ball  in  retaining  the  proceeds  of  such 
property  operate  as  a  fraud  upon  such  creditors,  for  the  reason 
that  the  money  is  still  in  the  hands  of  the  debtors.  So  long 
as  the  appellees'  debtors  have  the  money,  it  is  immaterial  to 
the  creditors  whether  they  claim  it  as  the  money  of  Morey  & 
Ball  or  Robert  Morey  &  Co.  Both  firms  were,  and  each  mem* 
ber  was,  liable  for  the  money  due  the  appellee.  If  it  were 
averred  that  Morey  &  Ball  had  creditors,  or  that  either  mem- 
ber of  the  firm  had  creditors,  a  different  question  would  arise, 
but  as  this  is  not  averred  it  must  be  assumed  that  there  are  no 
creditors  of  either  class,  and  hence  the  money  thus  held  either 
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belongs  to  Robert  Morey  &  Co.,  or  to  these  persons  as  indi- 
yiduals,  and  as  they  are  liable  to  the  appellee  he  is  in  no  wise 
injured  because  they  claim  it  as  the  money  of  Morey  &  Ball 
rather  than  as  the  money  of  Robert  Morey  &  Co.  It  is,  how- 
ever, averred  that  they  were  conspiring  together  for  the  pur- 
pose of  putting  this  property  beyond  the  reach  of  the  cred- 
itors of  Robert  Morey  &  Co.,  and  this,  if  established,  was 
sufiScient  to  warrant  the  order. 

The  motion  to  modify  the  order  so'  as  not  to  prohibit  the 
appellants  from  transferring  the  property  of  Morey  &  Ball, 
or  from  transferring  their  individual  property,  should  have 
been  sustained.  Nothing  was  averred  in  the  complaint  justi- 
fying any  such  order,  and  the  mere  fiict  that  the  firm  of  Morey 
&  Ball,  or  the  members  of  the  firm,  may  not  have  any  prop- 
erty, as  is  suggested  by  the  appellees,  did  'not  authorize  the 
injunction,  nor  will  the  suggestion  justify  its  continuance. 
The  firm  of  Morey  &  Ball,  and  each  member  of  the  firm,  was 
liable  for  the  appellee's  claim,  but  this  fiu^t  alone  did  not  au-. 
thorize  the  order ;  it  was  necessary  that  it  should  also  appear 
that  the  members  of  this  firm  were  threatening  or  were  about 
to  dispose  of  this  property  fraudulently. 

A  receiver  was  appointed,  but  as  no  appeal  was  taken  from 
the  order  no  question  arises  upon  it. 

This  disposes  of  the  material  questions  in  the  record,  and 
as  the  court  erred  in  refusing  to  modify  the  order  in  the  par- 
ticulars above  named,  the  order  in  that  respect  should  be  re- 
versed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  order  in  this  case  be  modified  so  fiir  as  not 
to  embrace  the  firm  property  of  Morey  &  Ball  and  the  indi- 
vidual property  of  each  member  of  said  firm,  at  the  appel- 
lees' costs,  and  that  in  all  other  respects  it  be  affirmed. 
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Estoppel. — Plea  of. — Loealhn  of  Gravel  Road. — InjftmAion, — ^A  plea  of  es- 
toppel mast  clearly  and  fully  set  forth  all  the  facts  essential  to  the  exist- 
ence of  -an  estoppel,  leaving  nothing  to  intendment;  and  an  answer  of 
estoppel  to  an  action  to  enjoin  the  location  of  a  gravel  road  on  a  line 
different  from  that  ordered  by  the  board  of  county  commissioners  must 
show,  with  sufficient  certainty,  the  acts  constituting  such  estoppel. 

From  the  Boone  Circuit  Court. 

W.  H,  Thompson,  for  appellant. 

G.  8.  Wesner  and  iJ.  W,  Harrison,  for  appellees. 

Elliott,  J. — The  appellant's  complaint  seeks  an  injunc- 
tion preventing  the  construction  of  a  gravel  road  across  his 
land^  and  alleges  that  the  order  of  the  board  directing  the 
opening  and  improvement  of  the  road  provided  that  it  should 
be  located  on  a  line  dividing  sections  25  and  30  and  26  and 
^  in  township  19 ;  that  one  of  the  appellees  is  the  engineer 
of  said  road,  and  that  the  other  is  the  contractor,  and  that 
they  are  opening  and  improving  the  road  on  a  line  different 
from  that  ordered,  in  this,  that  they  are  not  constructing  it 
upon  the  line  dividing  the  sections  named,  but  are  construct- 
ing it  wholly  south  of  the  section  lines.  The  third  para- 
graph of  the  answer,  with  needless  prolixity,  sets  forth  the 
proceedings  before  the  commissioner,  together  with  .much  evi- 
dence, and  alleges  that  the  engineer  and  viewers,  at  the  time 
of  surveying  the  line  of  the  road,  set  stakes  along  the  center 
of  the  proposed  road, "  and  did  proceed  to  construct  the  same 
on  the  line  designated  by  such  stakes ;  that  appellant  was  one 
of  the  petitioners  for  the  road ;  that  he  was  present  when  the 
road  was  located  through  his  premises  and  during  the  time 
the  work  was  in  progress,  and  gave  his  full  consent  thereto, 
and  with  knowledge  of  all  the  facts  permitted  the  work  to 
progress  until  mope  than  half  completed. 

The  answer  assumes  to  plead  an  estoppel,  and  it  is  a  famil- 
iar rule  of  pleading,  that  such  a  plea  must  clearly  and  fully 
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set  forth  all  the  facts  essential  tQ  the  existence  of  an  estoppel, 
leaving  nothing  to  intendment.  Robbina  v.  Mageey  76  Ind. 
381 ;  Lash  v.  RendeU,  72  Ind.  475.  Measured  by  this  rule, 
the  answer  is  bad.  It  does  not  deny  the  statement  of  the 
complaint  that  the  road  was  being  opened  entirely  south  of 
the  line  prescribed  by  the  commissioners'  order,  and  it  fails 
to  show,  with  sufficient  certainty,  any  act  of  appellant  es- 
topping him  from  enjoining  appellees  from  taking  part  of  his 
land  not  embraced  within  the  order  of  the  board.  It  does 
not  aver  with  that  precision  which  is  necessary  in  such  a  case 
as  this,  that  the  appellant  consented  to  setting  the  stakes  on 
a  line  differentirom  ^hat  designated  in  the  order.  Had  it  done 
this  with  sufficient  particularity,  it  may  be  that  it  would  \ 
have  been  good.  As  the  answer  now  stands,  it  simply  charges 
that  the  appellant  consented  to  the  location  of  the  road,  and 
this  must  be  construed  to  mean  not  that  he  consented  to  set- 
ting the  stakes,  but  to  the  location  described  in  the  order. 
Judgment  reversed. 

Petition  for  a  rehearing  OTerraled. 


•     .  No.  9,642. 

Hall,  Executor,  v.  The  Pennsylvania  Company. 

CoiCHOK  Cabbibb.— /^seeia/  OoniracL — Evidence, —  Variance. — Where  suit  is 
brought  against  a  common  carrier  to  recover  damages  for  the  non-deliv- 
ery of  goods  received  by  it  for  carriage,  and  the  complaint  merely  al- 
leges a  breach  of  the  common-law  duty  of  such  carrier,  if  the  evidence 
show  that  the  goods  were  received  for  carriage  under  a  special  written 
contract,  which  was  not  declared  upon,  the  variance  is  fatal,  and  the 
plaintiff  can  not  recover. 

Prom  the  Superior  Court  of  Allen  County. 

A.  A.  'Chapin,  W,  H.  Coofnba,  R.  (7.  Bell  and  8.  L.  Morris, 
for  appellant. 

/.  Brackenridge  and  J,  B,  Carey,  for  appellee. 
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HowK,  J. — In  this  case  the  appellant^  executor  of  George 
Glatte^  deceased^  the  plaintiff  below,  alleged,  in  substance,  in 
his  complaint,  that  the  appellee,  on  the  16th  day  of  July, 
1877,  and  long  prior  thereto,  was  a  common  carrier  of  goods, 
to  carry  for  hire  the  goods  of  all  persons,  upon  riequest,  from 
Philadelphia,  Pennsylvania,  to  •  Kendallville,  Indiana ;  that 
on  said  day  the  appellant's  testate  delivered  to  the  appellee,  as 
such  carrier,  in  good  order,  fifteen  barrels  of  sugar,  the  goods 
of  such  decedent,  to  be  carried  by  appellee  safely  from  Phil- 
adelphia to  Kendallville,  then  and  there  to  be  delivered  to 
the  said  George  Glatte,  then  in  life ;  that  appellee  then  and 
there  received  said  goods  to  be  safely  carried  and  delivered  as 
,  aforesaid,  for  a  reasonable  reward  to  be  paid  therefor  by  the 
said  Glatte ;  that  appellee  failed  and  neglected  safely  to  carry 
and  deliver  said  goods  to  said  Glatte,  in  his  lifetime,  nor,  since 
his  death,  had  appellee  delivered  the  same  to  appellant,  but 
that  the  same  had  been  wholly  lost,  for  want  of  due  care  and 
.  preservation  by  appellee,  to  the  damage  of  the  appellant  in 
the  sum  of  $500,  for  which  he,  as  executor,  demanded  judg- 
ment. 

The  cause  was  tried  by  the  court,  and  a  finding  was  made 
for  the  appellee,  the  defendant  below,  and  over  the  appellant's 
motion  for  a  new  trial,  the  court  rendered  judgment  against 
hi^n  for  the  appellee^s  costs. 

In  this  court  the  only  error  assigned  by  the  appellant  is  the 
overruling  of  his  motion  for  a  new  trial ;  and  the  causes  as- 
sijgned  for  such  new  trial  were,  that  the  finding  of  the  court 
was  not  sustained  by  the  evidence,  and  that  it  was  pontrary  to 
law.  The  single  question  for  decision  in  this  case,  therefore,, 
may  be  thus  stated :  Is  there  legal  evidence  in  the  record  of 
this  cause  which  tends  to  sustain  the  finding  of  the  trial  court 
on  every  material  point? 

The  cause  was  submitted  to  the  court  for  trial,  on  an  agreed 
statement  of  fiicts,  in  substance,  as  fellows : 

^^  It  was  agreed  by  the  parties  that  the  sugar  mentioned  ia 
the  complaint  was,  at  the  time  the  same  was  received  by  the 
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defendant  for  carriage,  as  stated  in  the  complaint,  of  the  value 
of  $400.  And  thereupon  the  following  agreed  statement  of 
&cts  was  also  submitted  by  the  parties  as  evidence  in  said 
case,  to  wit :  Come  now  the  parties,  plaintiff  and  defendant, 
and  hereby  agree  that  the  following  are  all  the  facts  in  this 
case,  and  that  the  same  shall  be  submitted  to  this  court  for 
decision  and  judgment,  upon  the  &cts  herein  below  set  forth, 
to  wit: 

'*  The  goods  described  in  the  complaint,  being  fifteen  bar- 
rels of  sugar,  were  purchased  by  the  decedent  in  the  city  of 
Philadelphia,  in  the  month  of  July,  1877.  The  defendant  is 
and  was  at  the  time  this  cause  of  action  accrued  a  common 
carrier,  operating  the  Pittsburgh,  Fort  Wayne  and  Cl^icago 
Railway,  extending  through  Allen  county,  Indiana,  and  also 
the  ^National  Line'  of  freight  cars,  which,  among  other 
places^  ran  between  the  city  of  Philadelphia  and  the  village 
of  Kendall ville,  Indiana.  On  the  16th  day  of  July,  1877, 
the  sugar  so  purchased  was  delivered  in  good  order  to  the  de- 
fendant, as  such  common  carrier,  at  the  city  of  Philadelphia, 
and  a  contract,  a  copy  of  which  is  hereto  attached,  marked 
'  Exhibit  A,'  and  made  a  part  of  this  agreed  statement  of 
facts,  was  made  and  entered  into  by  and  between  the  decedent 
and  the  defendant,  wherein  the  defendant,  upon  the  condi- 
tions therein  named,  agreed  for  a  reasonable  consideration  to 
carry  such  sugar  from  the  city  of  Philadelphia  to  the  village 
of  Kendallville. 

*^  The  sugar  so  received  under  said  contract  was  by  defend- 
ant, in  the  due  course  of  transportation,  safely  and  without 
delay  carried  as  far  as  the  Pennsylvania  Company's  yard  in 
the  city  of  Pittsburgh,  county  of  Allegheny,  State  of  Penn- 
sylvania. While  there,  and  before  there  was  any  negligent 
delay  on  defendant's  part,  the  property,  with  a  large  amount 
of  other  goods,  then  and  there  in  the  custody  of  the  defend- 
ant, was  violently  taken  possession  of  by  a  riotous  mob,  com- 
posed of  persons,  some  of  whom  had  until  then  been  em- 
ployees of  the  defendant  and  were  such  employees,  unless^  by 
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their  conduct^  they  ceased  to  be  such.  Defendant  used  all 
means  in  its  power  to  retain  and  then  to  regain  possession  of 
said  property^  that  it  might  preserve  it^  and  continue  its 
transportation^  and  to  this  end  used  not  only  such  of  its  em- 
,  ployees  as  remained  in  its  employment,  but  through  the 
proper  legal  authorities  invoked  the  aid  of  the  city  of  Pitts- 
burgh and  of  the  State  of  Pennsylvania,  and  even  the  pres- 
ence and  efforts  of  a  large  force  of  police  furnished  by  the 
city,  and  of  armed  militia  sent  by  the  Governor  of  the  State, 
were  insufficient  to  protect  such  property,  and  it  was  destroyed 
by  fire  lighted  by  the  mob  oii  the  21st  dav  of  July,  1877. 

'^  It  is  further  agreed  that  the  defendant  was  fully  provided 
with  all  the  fiicilities  necessary  to  the  prompt  carriage  of  its 
freights  and  transaction  of  its  business,  and  that  the  sugar  was 
taken  from  its  control  and  retained  by  a  force  it  could  not 
resist.  The  mob  was  occasioned  by  a  strike  among  the  de- 
fendant's employees,  who  had  been  joined  by  a  large  number 
of  persons  sympathizing  with  the  strikers.^' 

This  agreed  statement  of  facts  was  signed  by  the  attorneys 
of  the  res{)ective  parties. 

The  material  parts  of  the  contract,  or  bill  of  lading,  marked 
'^  Exhibit  A,''  and  made  a  part  of  the  agreed  statement  of  facts, 
were  in  substance  as  follows : 

'^  National  Line.  Fast  freight  line,  via  Pennsylvania  Bail- 
road. 

^'Freight  shipped  by  the  National  Line  reaches  all  points 
west,  northwest  and  southwest,  via  the  Pennsylvania  Kail- 
road  and  its  connections.  Its  transporting  iacilities  are  ample 
and  unsurpassed  by  any  other  &st  freight  or  dispatch  line. 
The  cars  of  this  line  are  constructed  to  run  through  from  Phila- 
delphia to  the  west  and  northwest,  without  transfer.  All 
claims  promptly  adjusted  by  the  agents." 

(Here  follow  the  names  of  the  officers  and  of  a  long  list 
of  agents.) 

"Received,  Philadelphia,  July  16th,  1877,  of  Harrison, 
H.  &  Co.,  the  following  packages  (contents  unknown),  in  ap- 
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parent  good  order.  Marks :  G.  C.  G.,  Kendall ville,  Ind.^ 
G.  C.  Glatte,  fifteen  bbls.  sugar,  to  be  transported  by  the  Na- 
tional  Line,  and  the   steamboats,  railroad  companies  and 

forwarding  lines  with  which  it  connects,  to ,  within 

days  (Sundays  and  days  of  shipment  and  delivery  ex- 
cepted)^ upon  the  following  conditions: 

'^  That  the  said  National  Jjine  and  the  steamboats,  railroad 
companies  and  forwarding  lines  with  which  it  connects  and 
which  receive  said  property,  shall  not  be  liable  for  any  loss 
or  damage,  however  accruing^  enunciated  below,  viz. :  *  * 
*  *  *  nor  for  loss  or  damage  on  any  article  of  property 
whatever,  by  fire  or  other  casual ty,  while  in  transit  or  while 
in  depots  or  places  of  transshipment^  or  at  depots  or  landings- 
at  points  of  delivery.    *****    j^  witness  whereof,"  etc. 

This  was  all  the  evidence  given  in  the  cause,  and  upon  this 
evidence  the  trial  court  found  for  the  appellee,  the  defendant 
below.     We  are  of  opinion  that  the  finding  of  the  court  was 
clearly  right.     It  will  be  observed  that  in  his  complaint,  the 
substance  of  which  we  have  given,  the  appellant  counted  ex- 
clusively upon  an  implied  contract  or  agreement  of  the  ap- 
pellee, as  a  common  carrier,  and  sought  to  recover  damages 
for  an  alleged  breach  of  its  common-law  duty  as  such  car- 
rier, in  the  transportation  of  his  deoedent^s  sugar.     No  refer- 
ence whatever  was  made  by  the  appellant  in  his  complaint^ 
to  any  written  contract  or  bill  of  lading  executed  by  the  ap- 
pellee to  the  decedent  in  his  lifetime,  for  the  carriage  and 
delivery  of  his  sugar.     In  Indianapolis,  etc.,  R.  R.  Go.  v.. 
Remmy,  13  Ind.  518,  this  court  held  that  a  suit  against  a  car^- 
rier  for  a  breach  of  his  contract  as  such,  under  the  code,  must> 
be  brought  upon  the  bill  of  lading,  where  such  a  bill  is  given 
and  embraces  the  terms  of  the  contract.     The  court  said: 
"Here,  there  was  a  bill  of  lading,  embracing  all  the  terms 
of  a  contract  touching  the  subject-matter  involved — a  con- 
tract, by  the  written  terms  of  which  the  parties  were  bound, 
and  their  rights  and  liabilities  to  be  determined — a  contract 
of  a  high  and  fixed  character,  which  could  not,  as  we  have 
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seen,  be  varied  by  parol  evidence ;  and  we  are  clear  that  it 
should  have  been  referred  to  in,  and  filed  with,  the  complaint 
As  this  case  stood,  if  the  fact  of  the  written  contract  had 
been  disclosed,  it  would  seem  that  parol  evidence  must  have 
been  excluded,  because  of  the  written,  and  the  written,  be- 

• 

cause  not  sued  on/' 

So,  in  JefferaonviUef  etc,,  R.  R.  Go,  v.  Wortand,  50  Ind.  339, 
it  was  held  that  where,  in  an  action  against  a  common  carrier 
to  recover  damages  for  delay  in  the  transportation  and  deliv- 
ery of  live-stock,  the  complaint  is  based  upon  a  special  con- 
tract, the  plaintiff  could  not  recover  upon  an  implied  contract 
to  carry  in  a  reasonable  time,  or  for  a  breach  of  the  legal  duty 
of  the  defendant  as  a  common  carrier.  ''  In  other  words,'' 
the  court  said,  "  there  is  a  &tal  variance  in  this  case  between 
the  contract  alleged  and  the  case  which  the  jury  found  to  have 
been  proved." 

So,  also,  in  Lake  Shore,  etc,,  B,  W,  Oo,  v.  Bennett^  89  Ind. 
457 ;  S.  C,  6  Am.  &  Eng.  R.  R.  Cases,  391,  where,  in  the  first 
paragraph  of  his  complaint  the  appellee  counted  exclusively 
upon  an  implied  contract  of  the  appellant,  as  a  common  car- 
rier, and  sought  to  recover  damages  for  an  alleged  breach  of 
its  legal  duty,  as  such  carrier,  in  the  transportation  of  his  cat- 
tle, and  the  evidence  showed  that  the  cattle  were  received  and 
carried  by  the  appellant  under  a  special  contract,  this  court 
held,  that  there  could  be  no  recovery  by  the  appellee  on  the 
first  paragraph  of  his  complaint.  The  court  said :  "  When, 
therefore,  the  court  found,  as  it  did,  that  appellee's  cattle 
were  delivered  to  and  received  by  the  appellant  under  a  spe- 
cial contract,  which  was  at  the  time  duly  executed  by  the 
parties,  it  would  seem  that  such  finding  would  be  an  end  of 
the  case,  as  stated  in  the  first  paragraph  of  the  complaint,  and 
that  no  recovery  could  be  had  thereon.  ******  The 
appellee  could  only  recover,  if  he  recovered  at  allj  upon  and 
in  accordance  with  the  allegations  of  his  complaint ;  and  as 
the  fiicts  specially  found  by  the  court  present  an  entirely  dif- 
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ferent  case  from  that  stated  by  the  appellee,  in  either  para- 
graph of  his  complaint,  we  think  that  the  court,  as  a  conclu- 
sion of  law  upon  its  findings  of  &ct,  ought  to  have  found  for 
the  appellant,  the  defendant  below/' 

And  so  we  think  in  the  case  at  bar.  When  the  evidence 
showed,  as  it  did,  that  the  decedent's  sugar  wai^  delivered  to 
and  received  by  the  appellee  for  transportation  and  delivery, 
under  the  terms  of  a  special  contract,  there  could  be  no  re- 
covery by  the  appellant  in  this  action,  because  the  special  con- 
tract was  not  sued  on,  and  because  of  the  fatal  variance  be- 
tween the  case  made  by  the  allegations  of  the  complaint  and 
the  case  made  by  the  evidence.  Nor  will  it  obviate  this  dif- 
ficulty to  say  that,  by  the  agreed  statement  of  &cts,  the  par- 
ties submitted  to  the  court  for  trial  a  different  case  from  the 
case  stated  in  appellant's  complaint ;  for,  in  that  view  of  the 
case  before  us,  it  would  be  an  agreed  case,  under  the  provi- 
sions of  section  386  of  the  civil  code  of  1852,  or  section  553, 
R.  S.  1881.  "  In  an  agreed  case,  no  motion  for  a  new  trial  is 
necessary,  but  the  party  aggrieved  must  except  to  the  decision 
of  the  trial  court,  upon  the  agreed  statement  of  &cts,  and  un- 
less the.  record  shows  that  an  exception  was  taken  to  the  deci- 
sion at  the  proper  time,  it  will  present  no  question  for  the  de- 
cision of  this  court.  This  point  is  settled  by  the  decisions 
of  this  court.  Fisher  v.  Purdue^  48  Ind.  323;  Manchester  v. 
Dodge f  67  Ind.  584."     Lofton  v.  Moore,  83  Ind.  112. 

In  this  case  the  appellant  did  not  except  at  the  time  to  the 
finding  or  decision  of  the  trial  court  upon  the  agreed  statement 
of  facts.  In  any  view  of  the  case,  therefore,  we  are  of  opin- 
ion that  there  is  no  error  in  the  record  of  this  cause  which 
would  authorize  the  reversal  of  the  judgment  below. 

The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  oYerruled. 

Vol.  90.— 30 
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90    466 

JiLJ^  Wnwias.— Ojpptkm.— J?©kfeiio8.— t;it^^  q^  flii^A««i^.— In  a  proceeding  U> 

'2I4  ^  establish  a  highway,  on  trial  in  the  circuit  court,  the  opinion  of  witnesses 

g^ ~~7^  that  such  highway  will  or  will  not  be  of  public  utility  is  not  admissible  in 

167     133  eyidence,  even  when  the  facts  upon  which  the  opinion  is  based  are  stated. 

From  the  St.  Joseph  Circuit  Court 

A.  Anderson,  for  appellant. 
L.  Hubbard,  for  appellee. 

Best,  C. — ^This  proceeding  was  instituted  by  the  appellant 
and  others  for  the  location  of  a  highway  across  the  appellee's- 
land.  An  order  was  made  locating  the  road  and  awarding 
damages  to  the  appellee.  An  appeal  was  taken  to  the  circuit 
court,  and  upon  the  trial  the  jury,  to  whom  the  issues  were 
submitted,  returned  a  verdict  that  the  highway  would  not  be  of 
public  utility.  A  motion  for  a  new  trial  made  by  the  appellant 
was  overruled,  and  judgment  was  rendered  upon  the  verdict. 
The  ruling  upon  the  motion  for  a  new  trial  is  assigned  as 
error.  This  motion  embraces  several  causes,  none  of  which 
are  relied  upon  except  the  ruling  of  the  court  in  permitting 
a  couple  of  witnesses  to  express  an  opinion  that  the  road 
would  not  be  of  public  utility.  These  witnesses  were  called 
by  the  appellee,  and  afler  they  had  testified  to  the  location  of 
the  road,  the  nature  of  the  soil  over  which  it  was  to  be  con- 
structed, the  amount  of  grubbing  and  grading  required,  the 
fences  to  be  removed,  the  probable  expense,  the  proximity  of 
the  proposed  highway  to  other  highways,  the  probable  amount 
of  travel,  and  the  number  of  persons  whom  it  would  accom- 
modate, the  appellee  propounded  to  oneof  them  this  question : 
"  From  the  facts  stated  do  you  consider  that  the  proposed 
highway  would  be  of  public,  utility?'^  The  appellant  objected 
to  this  question,  on  the  ground  that  it  called  for  the  opinion 
of  the  witness  upon  the  issue  submitted  to  the  jury.  The  ob- 
\  jection  was  overruled,  and  the  witness  answered  "  No ;  I  do 
not  think  it  would  be  a  road  of  public  utility .''     The  same 
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qaestion  was  propounded,  the  same  objection  made,  and,  in 
substance,  the  same  answer  given  by  the  other  witness.    Did 

Did  the  court  err  in  the  admis8ion  of  this  testimony?  The 
general  rule  is  that  the  opinion  of  witnesses  is  not  admissible 
in  evidence.  EvanaviUey  etc.,  R.  R,  Go.  v.  FitzpcUrick,  10  Ind, 
120;  BlaseU  v.  Wert,  35  Ind.  54. 

There  are,  however,  many  exceptions'  to  this  rule.  In 
Greenleaf  on  Evidence  it  is  said :  ^^  Non-experts  may  give 
their  opinions  on  questions  of  identity,  resemblance,  apparent 
condition  of  body  or  mind,  intoxication,  insanity,  sickness, 
health,  value,  conduct,  and  bearing,  whether  friendly  or  hos- 
tile, and  the  like.''  See  1  Greenl.  Ev.,  13th  ed.,  note  to  sec.  440, 
p.  495,  also  Johnson  v.  Thompson,  72  Ind.  1 67  (37  Am.  K.  152) ; 
and  it  may  be  added  that  whenever  the  subject-matter  to  which 
the  testimony  relates  can  not  be  reproduced  or  described  to 
the  jury  precisely  as  it  appeared  to  the  witness,  and  the  facts 
upon  which  an  opinion  is  sought  are  such  as  men  in  general 
are  capable  of  understanding,  then  the  witness  may  express  his 
opinion  upon  such  &cts.  Gommonweatth  v.  Sturtivant,  117 
Mass.  122  (19  Am.  R.  401) ;  1  Whart.  Ev.,  section  512,  and 
authorities  there  cited. 

This  case,  however,  does  not  seem  to  us  to  fall  within  any 
exception  to  the  general  rule.  There  was  no  difficulty  in 
putting  the  jury  in  possession  of  all  the  fitcts  pertinent  to 
this  enquiry,  and  they  are  supposed  to  be  as  well  qualified  to 
form  an  opinion  from  the  fiicts  as  the  witnesses  themselves. 
In  WhUmore  v.  Botoman,  4  Greene  (Iowa),  148,  it  is  said  that 
'^  in  no  case  should  a  witness  be  permitted  to  express  an 
opinion  as  evidence,  where  the  jury,  to  whom  the  &cts  are 
submitted,  are  supposed  to  be  equally  well  qualified  to  form  an 
opinion ; "  and  this  rule  was  approved  by  this  court  in  Bissell 
V.  Wert,  sfwpra.  The  appellee  relies  upon  the  case  of  Bennett  v. 
Meehan,  83  Ind.  566  (43  Am.  R.  78).  That  case  is  unlike  this 
one.  The  question  there  was  what  effect,  if  any,  the  drainage 
of  wet  land  would  have  upon  the  public  health  of  the  commu- 
nity.    The  question  &lls  clearly  within  the  exceptions  to  the 
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general  rule^  that  a  witness  can  not  state  an  opinion.    The 
matter  sought  to  be  elicited  could  not  be  specifically  stated^ 
nor  accurately  described  to  the  j  ury,  and,  therefore,  the  opinion 
of  the  Mritness  was  admissible  in  evidence.     The  court,  in  sup- 
port of  its  conclusion  that  the  question  was  proper,  cites  this 
rule  from  1  Whart.  Ev.,  section  612 :   "So  an  opinion  can  be 
given  by  a  non-expert  as  to  matters  with  which  he  is  spe- 
cially acquainted,  but  which  can  not  be  specifically  described," 
and  cited  many  cases  illustrating  it.     The  case  at  bar  is  dif- 
ferent.    There  was  no  difficulty,  as  before  stated,  in  proving 
the  facts  to  the  jury,  and  hence  this  case  is  not  within  the  rule 
that  governed  the  other  case.     In  Hagaman  v.  Moore,  84  Ind. 
496,  this  court  held  that  the  opinions  of  witnesses  were  not  ad- 
missible to  prove  the  benefits  to  a  given  parcel  of  land  by  the 
location  of  a  highway  across  it,  but  the  same  must  be  proved 
by  the  facts  and  circumstances.     The  question  in  that  case  is 
analogous  in  principle  to  the  question  in  this  case,  and  the  court, 
in  discussing  it,  said  that  the  jury,  in  determining  the  question, 
must  judge,  as  they  would  of  the  public  utility  of  the  proposed 
way,  by  the  facts  and  circumstances,  without  the  aid  of  the 
opinion  of  witnesses.     This,  we  think,  must  be  the  rule  in  this 
class  of  cases.     The  admission  of  these  opinions  also  seems  to 
trench  upon  the  rule  that  witnesses  can  not  usurp  the  province 
of  the  jury,  which  they  would  do  were  they  allowed  to  express 
opinions  upon  the  very  issue  upon  trial.  This  can  not  be  done  in 
cases  where  opinions  are  admissible.     This  case,  it  seems  to  us, 
falls  within  the  general  rule,  an^  that  the  opinion  of  witnesses  is 
not  admissible  to  prove  that  a  proposed  highway  will  or  will  not 
be  of  public  utility.     The  court  erred  in  the  admission  of  this 
testimony,  and  for  this  error  the  judgment  should  be  reversed. 
Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
reversed,  at  the  appellee's  costs,  with  instructions  to  grant  a 
new  trial. 

Opinion  filed  at  tiie  November  term,  1882. 

Petition  for  a  rehearing  overruled  at  the  May  term,  1883. 
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PBAcncE. — Demurrer, — D^ect  of  Pauiies, — A  demurrer  for  a  defect  of  par- 
ties can  be  sustained  only  when  such  defect  is  apparent  in  the  complaint ; 
otherwise  the  question  must  be  presented  by  answer. 

Same. — Answers  lo  Interrogatories, — Answers  by  a  jury  to  interrogatories  are 
to  be  considered  as  an  entirety,  and  judgment  should  be  rendered  on  the 
general  verdict,  Unless  such  answers  are  irreconcilable  therewith. 

Partnership. — Evidence. — Contraci  of  Copartnership. — In  an  action  against 
the  members  of  a  partnership,  the  original  articles  of  copartnership  are 
admissible  in  evidence  against  one  becoming  a  member  of  such  firm  sub- 
sequent to  its  formation. 

Same. — Liability  of  One  Holding  Himself  Out  as  Poartner, — Estoppel. — One  who 
.  knowing;ly  permits  himself  to  be  held  out  to  the  world  as  a  partner  pre- 
cludes himself  from  asserting,  as  against  a  party  contracting  with  the 
firm  in  the  belief  that  he  is  a  partner,  that  he  is  not  in  fact  a  member  of 
the  copartnership,  and  it  is  not  necessary  for  the  party  seeking  to  bind 
such  partner  to  show  that  he  gave  credit  to  the  firm  op  account  of  such 
partner's  financial  ability. 

Same. — Notice  (/  Withdrawal  (^Member. — A  member  of  a  copartnership  must, 
on  his  withdrawal  therefrom,  in  order  to  shield  himself  from  liability 
to  one  who  gives  credit  to  the  partnership  in  the  belief  that  he  is  still  a 
member,  give  general  notice  thereof;  former  customers  of  the  firm  are 
entitled  to  actual  personal  notice. 

Same. — Question  of  Fact. — The  notice  which  a  retiring  partner  is  required 
to  give  must  be  a  reasonable  one,  and  whether  such  an  one  is  so  given  is 
a  question  of  fact  for  the  jury. 

Same. — Qeneral  Notoriety. — Where  no  notice  of  the  withdrawal  of  a  member 
from  a  partnership  is  publicly  given,  the  retiring  member  can  not  escape 
liability  for  a  firm  debt  to  one  who  had  no  actual  notice  thereof,  but  who 
had  previous  knowledge  of  the  persons  composing  the  firm,  from  the 
mere  fact  that  his  withdrawal  was  of  general  notoriety. 

P&AcnCE.  — Non- Joinder  (f  Co-obligor. —  Waiver. — ^Where  one  jointly  liable 
with  another  goes  to  trial  without  answering  the  non-joinder  of  a  oo- 
obligdr,  he  can  not,  after  verdict,  raise  that  question. 

From  the  Pulaski  Circuit  Court. 

D.  P.  Baldwin  and  D.  D.  DykeTnan,  for  appellants. 
8.  T.  MoChnneU  and  T,  J.  Tuleyj  for  appellee. 

Elliott,  J. — It  is  only  where  a  defect  of  parties  appears  on  ^ 

the  &ce  of  the  complaint  that  a  demurrer  for  that  cause  will 
lie ;  in  other  cases  the  question  must  be  presented  by  answer. 
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Answers  returned  by  a  jury  to  interrogatories  addressed  to 
them  are  to  be  taken  together^  and  not  separately. 

Judgment  will  always  be  pronounced  upon  the  generarver- 
diet;  unless  the  findings  in  the  answers  to  the  interrogatories 
are  utterly  irreconcilable  with  the  general  verdict. 

In  the  present  case,  the  general  verdict  was  for  the  appellee, 
and  the  question  first  presented  in  argument  is,  whether  the 
answers  to  interrogatories  entitled  the  appellant  to  a  judg- 
ment notwithstanding  the  general  verdict.  Taking  the  an- 
swers as  an  entirety,  there  is  no  invincible  repugnancy  be- 
tween them  and  the  general  verdict,  and  the  court  below  did 
right  in  denying  appellants^  motion  for  judgment  upon  them. 

Contradictory  answers  may  nullify  each  other,  but  they  do 
not  overturn  the  general  verdict.  It  is  only  where  the  fiicts 
stated  in  the  answers  affirmatively  make  a  case  against  which 
the  general  verdict  can  not  stand,  that  judgment  will  go  upon 
the  answers ;  this  result  does  not  follow  where  the  findings 
are  contradictory  and  self-destructive. 

Appellant  Strecker  became  a  member  of  the  partnership 
known  as  the  People's  Bank ;  the  partnership  had  existed  for 
some  time  prior  to  the  time  the  appellant  entered  it,  and  had 
been  doing  a  general  banking  business.  On  the  trial  the  ap- 
pellee was  permitted  to  give  in  evidence  the  original  articles 
of  copartnership  executed  before  appellant  became  a  part- 
ner. In  this  there  was  no  error.  This  instrument  was  rele- 
vant and  material,  for  it  tended  to  show  the  character  of  the 
business  of  the  partnership  into  which  Strecker  entered,  and 
the  duties  and  obligations  of  the  partners. 

It  is  contended  that  the  bill  of  exceptions  is  not  properly 
in  the  record,  and  there  is  ground  for  this  contention ;  but, 
as  there  seems  to  be  some  confusion  and  some  misunderstand- 
ing as  to  the  effect  of  an  agreement  made  between  counsel,  we 
have  deemed  it  proper  to  consider  the  bill  as  if  properly  filed. 

If  one  knowingly  permits  himself  to  be  held  out  to  the 
world  as  a  partner,  he  becomes  liable  to  those  who  deal  with 
the  firm  in  the  belief  that  he  is  a  partner,  as  fully  as'  if  he 
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were  in  fiict  a  pantner.  It  is  not  necessary  for  the  person  as- 
serting the  claim  to  show^  as  counsel  contend^  that  he  gave 
special  credit  to  "  the.  financial  ability  "  of  the  one  so  held  out 
ss  a  partner.  A  person  who  suffers  himself  to  be  placed  I^e- 
fore  the  world  as  a  partner  precludes  himself  from  asserting, 
as  against  third  persons,  that  he  was  not  in  facta  member  of 
the  partnership.     Ufd  v.  Harvey^  78  Ind.  26. 

One  who  has  been  a  member  of  a  partnership,  and  has  been 
so  advertised  to  the  world,  owes  it  to  the  community  to  give 
notice  of  his  withdrawal  from  the  firm ;  failing  in  this,  he 
stands  bound  to  those  who,  in  the  belief  that  he  is.  still  a 
member  of  the  partnership,  give  it  credit.  This  duty  to  give 
^neral  notice  is  due  to  the  public,  it  is  not  confined  solely  to 
former  customers  of  the  firm ;  former  customers  of  the  fi'rm  are 
•entitled  to  actual  personal  notice.  Backus  v.  Taylor,  84  Ind. 
503 ;  Uhi  V.  Harvey,  supra;  Southwiek  v.  MoOovem,  28  Iowa, 
533 ;  Ketcham  v.  Clark,  6  John§.  144 ;  S.  C,  5  Am.  Dec.  197. 

Where  no  notice  of  withdrawal  is  publicly  given,  and  no 
actual  notice  of  that  fact  is  brought  home  to  one  who  had 
previous  knowledge  of  the  persons  composing  the  firm,  the 
Tetiring  partner  can  not  escape  liability  upon  the  sole  ground 
that  it  had  become  matter  of  general  notoriety  that  he  had 
withdrawn.  The  &ct  that  the  withdrawal  was  generally  known 
in  the  community  may,  perhaps,  be  considered  in  conjunction 
with  other  evidence  as  tending  to  charge  those  dealing  with 
the  partnership  with  notice  of  the  withdrawal ;  but  the  mere 
&ct  that  the  withdrawal  was  a  matter  of  general  notoriety  will 
not  supply  the  place  of  public  notice,  where  there  is  no  visible 
•change  in  the  business,  in  the  title  of  the  firm,  or  in  its  ad- 
vertisements. Piioher  v.  Barrows,  17  Pick.  361 ;  Holdane  v. 
BuUerworth,  5  Bosw.  1 ;  Oorham  v.  Thompson,  1  Peake  (3d 
«d.),  60 ;  Graham  v.  Hope,  1  Peake  (3d  ed.),  208,  n. ;  OUy 
Bank,  etc.,  v.  McChesney,  20  N.  Y.  240 ;  Lovejoy  v.  Spafford,  93 
U.  S.  430.  It  was  said  by  Chief  Justice  Shaw,  in  Pitcher  v. 
Barrows,  sfwpra :  "  Mere  notoriety  may  exist,  and  yet  the 
party  dealing  with  such  firm  may  not  be  acquainted  with  it ; 
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and  where  it  is  in  the  power  of  one  party f-and  his  duty,  to 
give  public  and  explicit  notice  of  a  fact  affecting  the  rights 
of  others^  and  he  does  not  do  it;  it  ought  not  to  be  assumed 
upon  doubtful  grounds  of  presumption/'  The  case  from  which 
we  have  quoted  goes  so  fiir-as  to  deny  the  competency  of  evi- 
dence of  notoriety^  but  upon  that  point  the  authorities  are  in 
conflict ;  we,  however,  are  not  required  to  give  an  opinion 
upon  that  precise  point,  and,  therefore,  intimate  none. 

The  notice  which  a  retiring  partneir  is  required  to  give  must 
be  a  reasonable  one,  and  it  was  proper  to  submit  the  question, 
whether  a  reasonable  notice  was  given  by  appellant,  as  one 
of  &ctf  to  the  jury. 

We  do  not  think  it  necessary  to  decide  the  question  whether, 
where  the  contract'  of  partnership  expressly  stipulates  that 
the  withdrawal  of  a  ^rtner  shall  not  dissolve  the  firm,  it  is 
nevertheless  dissolved  by  such  withdrawal ;  for,  if  it  be  con- 
ceded that  the  court  was  in  error  on  this  point,  it  is  still  very 
clear  that  no  harm  resulted  to  the  appellant. 

The  evidence  supports  the  verdict.  If  one  jointly  liable 
with  another,  or  others,,  goes  to  trial  without  answering  the 
non-joinder  of  his  co-obligors,  he  can  not  after  verdict  rais& 
that  question. 

Judgment  affirmed. 


No.  9,581. 

Shaffer  et  ai^  v.  Shaffeb. 

PARTmoN.—  Widow, — AfUenvpHal  AgreemerU. — Answer. — ^In  an  action  By  a 
widow  against  her  deceased  husband's  children  by  a  former  marriag^ 
for  a  partition  of  the  land  of  which  he  died  seised,  in  which  she  claims 
one-third  in  fee  and  an  additional  third  for  life,  an  answer  which  merely 
allege^  that  such  widow  and  her  deceased  husband  made  an  antenuptial 
contract,  whereby  her  interest  in  his  land,  in  case  she  surriyed  him» 
should  be  limited  to  one-third  for  life,  is  insufficient  upon  demurrer,  an- 


MAY  TERM,  1883.  473 

Shaffer  el  al.  v.  Shaffer. 

less  it  also  aven  that  she  has  no  title  to  the  one-third  in  fee  other  than 
such  as  she  claims  as  widow. 

Same. — Inieregt  of  Widow  in  Husband! b  Lands, — Anknuptiai  CWrac(.^- Where 
an  antenuptial  contract  is  thus  made,  limiting  the  interest  of  the  wife, 
in  case  she  survives  thfe  husband,  to  one-third  of  his  land  for  life,  she  is 
not  entitled  also  to  one- third  in  fee.     * 

SxTFBEME  Court. — Evidence, — Record, — Where  a  question  depends  upon  the 
evidence,  the  record  must,  as  a  general  rule,  contain  all  the  evidence,  in 
order  to  present  the  question ;  but  where  a  question  does  not  depend  upon 
the  entire  evidence,  and  it  affirmatively  appears  that  all  the  evidence 
upon  which  it  does  depend  is  in  the  record,  the  question  is  properly 
presented. 

New  Trial. — Paaiilion, — Findvng. — Evidence, — Where  the  court  in  a  parti- 
tion stiit  awards  the  plaintiff  too  much  of  the  common  property,  a  mo- 
tion for  a  new  trial  on  the  ground  that  the  finding  is  not  supported  by 
the  evidence  will  present  the  question. 

From  the  St.  Joseph  Circuit  Court, 

D.  J.  Wile,  for  appellants. 

L.  Hubbard  and  W.  G.  George,  for  appellee. 

Best,  C. — ^This  action  was  brought  by  lie  appellee  against 
the  appellants  for  the  partition  of  eighty  acres  of  land  in  St. 
Joseph  county,  Indiana. 

The  complaint  consisted  of  two  paragraphs.  The  first 
averred  that  the  land  belonged  to  David  Shaffer,  who  died 
intestate  in  March,  1879,  leaving  the  appellee  his  widow, 
without  children,  and  the  appellants'  children  by  a  former 
marriage ;  that  prior  to  their  marriage  they  entered  into  an 
antenuptial  contract,  which  is  fully  set  forth,  whereby,  in  case 
she  survived  him,  she  became  entitled  to  one-third  of  said 
land  for  life ;  that  as  widow  she  was  entitled  to  an  additional 
third,  and  the  appellants  owned  the  remainder;  that  it  could 
not  be  divided,  etc. 

The  second  paragraph  of  the  complaint  averred  that  the 
appellee  was  the  owner  of  one  undivided  one-third  in  fee ; 
that  she  owned  an  additional  undivided  third  for  life,  and  the 
appellants  oWned  the  residue ;  that  it  was  not  susceptible  of 
division,  etc. 
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The  appellants  joined  in  an  answer  of  two  paragraphs. 
The  first  was  a  general  denial  and  the  second  was  special.  A 
demurrer  for  want  of  facts  was  sustained  to  the  second  para- 
graph of  the  answer  and  an  exception  reserved. 

The  issues  were  tried  by  the  court  and  a  finding  made  that 
the  appellee  was  the  owner  of  the  undivided  five-ninths  of 
said  land,  and  that  the  same  was  not  susceptible  of  division 
without  injury,  etc.  Over  a  motion  for  a  new  trial  because 
the  finding  was  not  sustained  by  sufficient  evidence,  and  was 
contrary  to  law,  judgment  was  rendered  upon  the  finding. 

The  errprs  assigned  are,  that  the  court  erred  in  sustaining 
the  demurrer  to  the  second  paragraph  of  the  answer,  and  in 
overruling  the  motion  for  a  new  trial. 

The  second  paragraph  of  the  answer,  which  was  limited  to 
the  third  of  the  land  claimed  in  fee,  merely  averred  the  exe- 
cution of  the  antenuptial  contract  mentioned  in  the  first  par- 
agraph of  the  complaint,  alleged  that  by  its  terms  the  appel- 
lee's interest  in  suc^  land  was  limited  to  a  third  for  life,  and 
that  after  the  death  of  said  decedent  the  appellee  accepted 
and  enjoyed  the  property  to  which  she  was  entitled  by  virtue 
of  such  contract. 

This  paragraph  was  manifestly  insufficient.  It  stated  no 
fact  in  bar  of  the  case  made  by  the  second  paragraph  of  the 
complaint.  This  paragraph  did  not  state  how  the  appellee 
acquired  a  third  of  the  land  in  fee,  and  if  she  acquired  it 
otherwise  than  as  the  surviving  wife  of  said  decedent,  the 
antenuptial  contract  did  not  impair  her  title  to  it,  though  it 
limited  her  right  as  widow  to  one-third  of  the  land  for  life. 
For  aught  that  is  averred  she  may  have  acquired  it  by  pur- 
chase from  the  heirs  of  said  decedent.  As  the  paragraph  was 
not  limited  to  the  first  paragraph  of  the  complaint,  and  as 
it  was  not  averred  that  the  appellee  had  no  title  other  than 
such  as  she  acquired  by  the  contract  and  as  widow,  it  was  in- 
sufficient, and  the  demurrer  was  properly  sustained. 

The  averment  that  she  received  the  property  mentioned 
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in  the  contract  added  nothing  to  the  paragraph.  If  she  were 
entitled  to  a  third  in  fee  in  addition  to  a  third  for  life^  as 
averred^  the  reception  of  the  property  to  which  she  was  en- 
titled by  the  contract  did  not  estop  her  from  claiming  a  third 
in  fee.  The  acceptance  of  the  property  did  not  involve  an 
election  between  inconsistent  rights^  and,  therefore,  could 
not  preclude  her  from  claiming  other  property  which  also  be- 
longed to  her.     (y Harrow  v.  WhUney^  86  Ind.  140. 

The  paragraph  was  insufficient  and  the  demurrer  properly 
sustained. 

The  motion  for  a  new  trial  is  based  upon  the  ground  that 
the  finding  was  not  supported  by  sufficient  evidence  and  was 
contrary  to  law. 

The  appellants  insist  that  the  evidence  failed  to  show  any 
title  in  the  appellee  to  a  third  of  the  land  in  fee,  and  hence 
the  finding  of  the  court  awarding  her  such  interest  was  not 
sustained  by  the  evidence. 

The  appellee  insists  that  the  record  does  not  contain  all 
•  the  evidence,  and,  therefore,  this  question  can  not  be  consid- 
ered. The  bill  of  exceptions  contains  all  the  evidence  ex- 
cept that  offered  to  show  that  the  premises  were  indivisible, 
and  in  lieu  of  this  the  appellants  filed  a  stipulation  that  the 
finding  upon  such  question  was  supported  by  sufficient  evi- 
dence. The  record  does  not  contain  all  the  evidence  given  in 
the  cause,  but  all  given  upon  the  question  sought  to  be  pre- 
sented. This  affirmatively  appears,  and  is,  in  our  opinion, 
enough  to  present  the  question.  The  general  rule  undoubt- 
edly is,  that  where  a  question  depends  upon  the  evidence  the 
record  must  contain  all  the  evidence,  but  this  is  not  the  rule 
where  the  question  does  not  depend  upon  the  entire  evi- 
dence. The  rule  is  thus  stated  in  Wella  v.  Welh,  71  Ind.  609, 
*^  in  all  cases  where  the  entire  evidence  is  necessary,  in  order 
to  present  fully  the  questions  arising  on  the  motion  for  a  new 
trial,  the  evidence  must  be  in  the  record.  But  this  is  not  the 
case  where  the  question  preseji ted  is  of  such  a  character  that 
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it  can  be  determined  as  well  without  the  entire  evidence  as 
with  it." 

In  this  case  the  question  presented  can  be  determined  as 
well  without  the  omitted  evidence  as  with  it^  and  hence  no 
reason  exists  why  it  should  not  be  considered.  Indeed^  if  it 
were  here^  it  could  not  possibly  affect  this  question,  because 
it  was  given  upon  an  entirely  different  subject.  The  record, 
therefore^  presents  the  question. 

The  undisputed  evidence  in  the  record  shows  that  the  only 
title  the  appellee  had  to  the  land  in  question  was  such  as  she 
acquired  by  the  antenuptial  contract,  and  such  in  addition,  if 
any,  as  she  was  entitled  to  as  the  widqw  of  such  decedent. 
If  she  were  not  entitled  to  any  interest  as  widow  in  addition 
to  one-third  for  life,  secured  to  her  by  such  contract,  the 
finding  was  not  sustained  by  the  evidence  and  a  new  trial 
should  have  been  granted.  This  contract  was  before  this 
court  in  the  case  of  Shaffer  v.  MatthewSy  77  Ind.  83,  where 
it  is  fully  set  forth,  and  to  which  reference  is  made.  It  was 
held  in  that  case  that  the  appellee's  rights  were  limited  to  the 
provisions  made  for  her  by  the  contract,  and  that  she  was  not 
entitled  to  take  in  addition  thereto  under  the  law.  This  case 
is  decisive  of  the  question  against  her.  It  therefore  follows 
that  the  court  erred  in  awarding  her  more  than  one-third  of 
the  land  for  life,  and  for  this  error  the  judgment  should  be 
reversed. 

It  is  proper,  however,  to  say  that  the  above  case  was  de-» 
cided  after  the  judgmeat  in  this  case  was  rendered. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion  that  the  judgment  be  and  it  is  hereby  reversed  at  the 
appellee's  costs,  with  instructions  to  grant  a  new  trial  and  for 
further  proceedings. 
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No.  10,043. 

Wilson  v.  Murray  et  al. 

Replevin  Bail. — Subrogation, — Auignee, — Judgment  m  Font. — ^The  sale  of 
the  real  estate  of  a  replevin  bail  to  satisfy  the  judgment  is  a  compulsory 
payment  thereof,  within  the  meaning  of  section  1214,  R.  S.  1881,  and  the 
judgment  will  remain  in  force  for  the  use  of  such  bail ;  but  it  is  other- 
wise when  real  estate,  owned  by  the  bail  when  he  replevied  the  judgment, 
but  since  conveyed,  is  sold  to  satisfy  the  judgment.  In  such  case,  the 
property  so  taken,  as  between  it  and  property  of  a  principal  in  the  judg- 
ment subject  to  the  lien  thereof,  would  be  secondarily  liable,  and  the 
person  who  owned  it  when  so  taken  would  be  subrogated  to  the  rights  of 
the  judgment  plaintiff  against  the  property  primarily  liable. 

Same,— FVauduknt  Cbntvyanoe.— Where  real  estate,  subject  to  the  lien  of  a 
judgment,  is  sold 'as  the  property  of  a  replevin  bail  who  has  theretofore 
conveyed  it,  and  such  bail  assigns  the  judgment,  his  assignee  can  not,  .as 
against  the  purchaser  of  the  real  estate  of  the  principal  in  the  judgment, 
be  regarded  as  having  the  rights,  under  section  1214,  of  a  replevin  bail 
who  has  paid  the  judgment.  Nor  does  an  adjudication,  in  an  action  by 
creditors  against  such  replevin  bail,  that  the  conveyance  is  fraudulent 
and  void  as  to  them,  affect  the  rights  of  the  bail  or  his  assignee. 

Same. — Injunction,— An  injunction  will  lie  by  the  purchaser  of  the  real  es- 
tate of  a  principal  in  a  judgment  to  prevent  the  sale  of  such  real  estate 
on  execution  issued  by  the  assignee  of  the  replevin  bail,  where  property, 
once  owned  by  such  bail  and  subject  to  the  lien  of  the  judgment,  has  beeq 
sold  to  satisfy  the  judgment  after  he  had  conveyed  the  same,  although  the 
conveyance  has  been  adjudged  to  be  fraudulent  as  to  the  baiPs  creditors. 

From  the  Randolph  Circuit  Court. 

W.  A.  Th(ymp9(my  A,  0.  Marsh  and  J,  W.  Tliompson,  for 
appellant. 

/.  P.  Oray,  P.  Oray,  8,  Oolgrove  and  8.  M.  Whitten,  for 
appellees. 

Blace^  C. — The  conclusions  of  law  in  a  special  finding,  as- 
signed as  error,  are  alone  discussed  by  counsel  in  their  briefs. 

The  suit  was  brought  by  the  appellant,  Rufus  A.  Wilson, 
against  the  appellees,  Ralph  V.  Murray,  sheriflf  of  Randolph 
county,  John  P.  Peters  and  Henry  DeBolt,  for  an  injunction 
against  the  sale  on  execution  of  certain  land  owned  by  the 
appellant  in  said  county.  The  special  finding  is  quite  long; 
we  will  state,  with  some  condensation,  the  facts  found : 
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On  the  28th  of  October,  1876,  one  Fahnestock  recovered 
in  the  court  below  a  judgment  against  one  William  P.  DeBolt 
and  one  George  W.  DeBolt  for  $501.18,  and  costs,  and  pn  the 
6th  of  November^  1876,  the  appellee  Henry  DeBolt  became 
replevin  bail  for  the  stay  of  execution  on  said  judgment. 

Said  George  W.  DeBolt,  being  the  owner  in  fee  simple  of 
said  land,  sold  it  on  the  9th  of  November,  1876,  to  one  Bun- 
yan,  to  whom  said  George  W.  DeBolt  and. his  wife  conveyed 
it  by  general  warranty  deed,  which  purported  to  be  signed  by 
the  grantors  on  the  28th  of  September,  1876,  when  4t  was 
signed  and  acknowledged  by  them  before  a  notary  public,  in 
whose  certificate  of  that  date  it  was  certified,  in  due  form,  that 
the  deed  was  acknowledged  on  that  day.  The  name  of  the 
grantee,  for  which  a  blank  had  been  left,  was  inserted  in  the 
deed,  and  it  was  delivered  to  him  on  the  9th  of  November, 
1876.  The  deed  was  duly  recorded  on  the  10th  of  November, 
1876.  Said  Runyan,  on  the  20th  of  December,  1878,  sold  and 
conveyed  said  land  to  the  appellant  for  a  valuable  consid- 
eration. 

Before  the  commencement  of  this  suit,  the  appellant  had  no 
•  other  knowledge  or  notice  of  the  date  of  the  sale  and  con- 
veyance to  Runyan  than  that  the  deed  was  dated  and  acknowl* 
edged  on  the  28th  of  September,  1876,  and  that  it  was  re- 
corded on  the  10th  of  November,  1876;  and  he  had  no  other 
knowledge  or  notice  of  the  date  of  the  delivery  of  the  deed 
to  Runyan,  and  no  knowledge  or  notice  that  his  name  w^ 
not  written  in  the  deed  September  28th,  1876,  and  no  actual 
notice  that  said  Fahnestock  judgment  was  rendered  before  the 
sale  and  conveyance  to  Runyan. 

December  7th,  1877,  one  Johnson  recovered  a  judgment 
against  said  Runyan  and  said  George  W.  DeBolt,  in  said 
court,  for  $413.68  and  costs,  which  was  a  lien  on  said  land. 
Under  an  execution  issued  on  said  Johnson  judgment,  said 
land  was  sold  by  the  sheriff  and  was  purchased  by  Johnson, 
on  the  6th  of  April,  1878,  for  the  full  amount  of  his  judg- 
ment.    Before  the  expiration  of  the  year  for  redemption. 
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Johnson  sold  and  assigned  his  certificate  of  purchase  to  the 
appellant  for  value,  and  after  the  expiration  of  said  year,  the 
land  not  having  been  redeemed,  the  sheriff  executed  his  deed 
for  said  land  to  the  appellant,  which  was  duly  recorded  De- 
cember 4th,  1879, 

When  the  appellee  Henry  DeBolt  became  replevin  bail,  as 
aforesaid,  and  for  more  than  two  years  before  that  time,  he 
was  the  owner  in  -fee  simple  of  certain  other  land  in  said 
county.  On  the  9th  of  December,  1876,  said  Henry  and  his 
wife  oonveyed  his  said  land  by  deed  of  general  warranty  to- 
their  son>  Greorge  M.  DeBolt. 

November  19th,  1877,  execution  issued  on  said  Fahnestock 
judgment,  and  the  sheriff,  having  failed,  upon  demand,  to 
receive  money  or  property  from  said  William  P.  DeBolt  or 
said  Gfeorge  W.  DeBolt,  made  demand  of  said  Henry,  and ' 
upon  his  refusal  levied  upon,  advertised,  and  on  the  2d  of 
February,  1878,  sold  Henry's  said  land  on  said  execution  for 
the  full  amount  of  said  Fahnestock  judgment  to  said  Fahn- 
estock, to  whom  the  sheriff  made  a  certificate  of  purchase,  and 
the  sheriff  made  return,  which  was  duly  recorded,  that  he 
could  find  no  property  of  said  William  P.  DeBolt  or  said 
George  W.  DeBolt  whereon  to  levy,  and  that  the  judgment 
had  been  made  by  sale  of  the  real  estate  of  said  Henry,  re- 
plevin bail.  Said  real  estate  so  sold  to  Fahnestock  not  hav- 
ing beeti  redeemed,  and  said  Fahnestock  having  assigned  his 
certificate  to  one  John  Fisher,  the  sheriff,  after  the  expiration 
of  the  year  for  redemption,  executed  his  deed  to  said  Fisher 
for  said  real  estate  so  sold  to  Fahnestock. 

On  the  28th  of  February,  1879,  the  appellee  Henrjr 
DeBolt,  said  replevin  bail,  sold,  and  by  entry  upon  the  order- 
book  assigned,  said  Fahnestock  judgment  to  the  appellee 
John  P.  Peters.  Afterward,  on  the  order  of  said  Peters,  the 
clerk  issued  execution  on  said  Fahnestock  judgment  to  the 
'  use  of  said  Peters  against  said  William  P.  DeBolt  and  said 
Gk*orge  W.  DeBolt,  the  judgment  defendants,  to  the  appellee 
Ralph  V.  Murray,  sheriff,  who  served  said  execution  on  said 
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William  P.  DeBoltand  said  George  W.  DeBolt^  and  demanded 
of  each  of  them  money  or  property  to  satisfy  it^  and  they 
having  refused^  and  the  sherifiP  being  unable  to  find  any  prop- 
erty of  said  William  P.  DeBolt,  or  any  personal  property  of 
said  George  W.  DeBolt,  whereon  to  levy>  levied  said  execu- 
tion on  said  real  estate  theretofore  conveyed^  as  aforesaid,  by 
said  George  W.  DeBolt,  to  said  Eunyan,  and  by  him  to  the 
appellant ;  and  at  the  commencement  of  .this  suit  said  sheriff 
was  about  to  advertise,  and  was  threatening  to  advertise  and 
sell,  said  real  estate  to  pay  said  Fahnestock  judgment,  and 
said  Peters  was  ord^ing  and  directing  the  sheriff,  to  do  so, 
and  the  sheriff  would  do  so  unless  enjoined. 

When  said  Fahnestock  judgment  was  rendered,  said  Wil- 
liam P.  DeBol<>did  not  have,  and  he  has  not  since  had,  any  prop- 
erty whatever;  and  said  George  W.  DeBolt  has  no  property 
subject  to  execution,  and  unless  said  Fahnestock  judgment  is 
a  lien  upon  the  real  estate  so  held  by  the  appellant,  there  is 
no  property  out  of  which  said  judgment,  or  any  part  of  it, 
can  be  made. 

On  the  27th  of  December,  1876,  John  Fisher  recovered  a 
judgment  against  said  Henry  DeBoltand  others;  and  on  the 
24th  of  April,  1877,  the  First  National  Bank  of  Winchester 
recovered  a  judgment  against  said  Henry  and  others,  and  one 
Moorman  recovered  three  judgments,  in  each  of  which  said 
Henry  was  a  defendant.  Said  judgments  were  so-  recovered 
by  Fisher,  the  First  National  Bank  and  Moorman  in  the  court 
below,  and  aggregated  $7,675.40,  besides  costs,  and  each  of 
them  was  for  a  debt  existing  before  the  execution  of  said 
conveyance  by  said  Henry  and  wife  to  said  George  M.  DeBolt 

May  11th,  1877,  said  Fisher,  the  First  National  Bank  of 
Winchester  and  Moorman  instituted  an  action  in  said  court 
against  said  Henry  DeBolt,  his  wife  and  said  George  M. 
DeBolt,  to  set  aside  said  conveyance  to  said  George  M.  De 
Bolt,  as  fraudulent  and  void  as  to  the  creditors  of  said  Henry,- 
and  to  subject  the  real  estate  so  conveyed  to  sale  to  pay  said 
judgments  in  favor  of  said  Fisher,  said  Bank  and  said  Moorman, 
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the  complaint  charging  that  said  conveyance  was  made  to  said 
Oeorge  M.  DeBolt  by  Henry  and  his  wife  with  the  fraudulent 
intent  to  cheat^  hinder  and  delay  the  creditors  of  said  Henry ; 
that  it  was  made  without  any  consideration ;  that  said  George 
M.  DeBolt  paid  no  consideration  and  received  the  convey- 
ance with  knowledge  of  the  fraudulent  intent  of  said  Henry. 
Said  cause  was  tried  on  the  11th  of  March,  1878,  and  the 
court  found  that  the  allegations  of  the  complaint  were  true, 
and  adjudged  that  said  conveyance,  so  made  December  9th, 
1876,  to  said  George  M.  DeBolt  be  set  aside,  that  said  judg- 
ments in  fevor  of  Fisher,  the  First  National  Bank  and  Moor- 
roan  were  liens  on  said  real  estate  so  conveyed  to  said  George 
M.  DeBolt,  and  that  it  be  sold  to  pay  said  judgments.  The 
appellant  was  not  a  party  to  said  last  mentioned  action. 

On  the  28th  of  September,  1878,  a  copy  of  the  decree  so 
rendered  therein  was  issued  to  the  sheriff,  with  executions  on 
said  judgments  in  favor  of  said  three  plaintiffs  in  said  ac- 
tion, and  said  executions  were  levied  upon  the  real  estate  so 
conveyed  to  said  George  M.  DeBolt,  which  the  sheriff  ad- 
vertised, and  on  the  7th  of  December,  1878,  sold,  under  said 
decree  and  executions,  for  $1,000  to  said  Fisher,  who  paid 
said  sum  to  the  sheriff,  and  received  the  sheriff's  certificate 
of  purchase;  and  after  the  expiration  of  a  year,  the  real  es- 
tate not  having  been  redeemed,  the  sheriff  executed  his  deed 
to  said  Fisher  for  said  real  estate.  Said  judgments  against 
said  Henry  and  others  remain  unpaid,  except  said  sum  of 
$1,000.  And  in  the  special  finding  before  us  the  court  found 
that  said  real  estate  was  conveyed  by  said  Henry  and  wife  to 
said  GJeorge  M.  BeBolt  with  the  fraudulent  intent  to  cheat, 
hinder  and  delay  the  creditors  of  said  Henry,  and  that  said 
€reorge  M.  DeBolt  received  the  conveyance  with  knowledge 
of  said  fraudulent  intent ;  that  said  Henry,  at  the  time  of  his 
making  said  conveyance,  did  not  have  left  sufficient  property 
subject  to  execution  to  pay  his  debts  then  existing,  and  at  the 
commencement  of  said  action  to  set  aside  said  conveyance 
Vol.  90.— 31 
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had  no  property  subject,  to  execution;  that  said  Henry  never 
stood  by  when  or  before  the  appellant  was  buying  said  real 
estate  from  said  Runyan^  and  did  not  advise  or  encourage  or 
request  the  appellant  to  purchase  said  real  estate^  and  had  no 
notice  that  appellant  was  about  to  buy^  or  intended  to  buy, 
said  real  estate  from  Runyan  until  after  the  purchase  had 
been  fully  made,  or  that  said  George  W.  DeBolt  had  sold  and 
conveyed  to  Runyan  until  after  the  28th  of  February,  1879^ 
when  he,  said  Henry,  assigned  said  Fahnestock  judgment  tO" 
the  appellee  Peters. 

The  court  concluded,  as  matter  of  law,  that  the  Fahnestock 
judgment  was  and  is  a  lien  on  the  real  estate  of  said  George  W^ 
DcBoU,  so  conveyed  to  Runyan  and  by  him  to  the  appellant; 
that  it  was  a  lien  on  said  real  estate  of  the  appellee  Henry 
DeBolt,  replevin  bail,  which  was  afterward  sold  as  aforesaid 
to  pay  said  judgment ;  that  Fahnestock  having  been  paid  and 
satisfied  in  full  by  the  sale  of  said  real  estate,  which  was  owned 
by  said  Henry  when  he  became  replevin  bail,  and  by  the  sale 
thereof  as  the  property  of  said  replevin  bail,  said  Henry  was 
entitled  to  the  benefit  of  the  payment  by  the  sale  of  said  real 
estate;  that  said  Fahnestock  judgment  was  not  satisfied  and 
discharged  by  said  payment  by  said  sale,  but  it  remained  in 
full  force  and  effect  against  said  William  P.  DeBolt  and  said 
George  W.  DeBolt,  for  the  benefit  of  said  Henry ;  that  after 
said  Fahnestock  judgment  had  been  so  paid  said  Henry  was 
entitled  to  execution  on  said  judgment  to  his  use,  and  the  ap-* 
pellee  Peters  is  entitled  to  have  said  real  estate,  so  conveyed 
to  appellant,  sold  by  the  sheriff  upon  execution  to  satisfy  said 
judgment ;  and  that  the  appellant  is  not  entitled  to  an  injunc- 
tion against  the  appellees,  or  either  of  them,  restraining  them, 
or  either  of  them,  from  selling  said  real  estate  to  pay  and  sat- 
isfy said  judgment. 

We  are  unable  to  concur  in  the  conclusion  reached  by  the 
learned  judge  of  the  circuit  court.  The  Fahnestock  judg- 
ment was  a  lien  upon  the  land  of  the  judgment  defendant 
George  W.  DeBolt,  conveyed  by  him  to  Runyan^  and  by  him 
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to  the  appellant,  and  the  lien  was  paramount  to  that  of  said 
Johnson  Judgment.  It  was  a  lien  also  on  said  real  estate  of 
the  appt^llee  Henry  DeBolt,  replevin  bail,  and  the  lien  was 
paramount  to  that  of  either  of  said  judgments  recovered 
against  said  Henry  and  others. 

If  Henry  had  not  conveyed  his  said  real  estate,  and  it  had 
been  sold  on  execution  for  the  satis&ction  of  the  Fahnestock 
judgment,  this  would  have  been  a  compulsory  payment  of  the 
judgment  by  the  replevin  bail,  within  the  meaning  of  the 
statute,  section  676,  code  of  1852,  section  1214,  B.  S.  1881, 
and  under  the  statute  the  judgment  would  not  have  been  dis- 
charged by  such  payment,  but  it  would  have  remained  in  force 
for  the  use  of  the  bail,  and  might  have  been  prosecuted  to 
execution  for  his  use  or  for  the  use  of  his  assignee. 

If  the  property  taken  to  satisfy  the  judgment  was  not  the 
property  of  the  replevin  bail  at  the  time  it  was  taken,  such 
satisfaction  of  the  judgment  would  not  be  a  payment  by  the 
bail,  though  said  property  had  been  his  at  a  former  time  and 
while  his  subject  to  the. lien  of  the  judgment ;  for  in  such  case 
he  would  part  with  nothing  for  the  satisfaction  of  the  judg- 
ment. In  such  case,  the  property  so  taken,  as  between  it  and 
property  of  a  defendant  in  the  judgment  subject  to  the  lien 
thereof,  would  be  secondarily  liable,  or  liable  as  surety,  and 
the  person  who  owned  it  when  so  taken  would  be  subrogated 
to  the  rights  of  the  judgment  plaintiff  against  such  property 
so  primarily  liable.  If,  by  reason  of  covenants  of  the  replevin 
bail,  he  should  be  compelled  to  reimburse  the  person  whose 
property  was  so  taken,  the  bail  would  be  entitled  to  relief  on 
equitable  principles  against  property  so  primarily  liable,  if 
not  entitled  to  the  relief  provided  by  the  statute  for  a  replevin 
bail  compelled  to  pay  the  judgment.  Whether  his  mere  lia- 
bility to  so  reimburse  his  grantee  would  constitute  payment 
within  the  meaning  of  the  statute  need  not  be  discussed  here. 

After  the  real  estate  which  the  replevin  bail  owned  when  he 
became  bail,  on  which  from  that  time  forward  the  judgment 
was  a  lien  (sec.  427,  Code  of  1852,  sec.  697,11.  S.  1881),  and 
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which  he  thereafter  conVeved  to  his  son,  had  been  sold  to  sat- 
isfy  the  Fahnestock  judgment^  said  conveyance  to  said  son 
was^  at  the  suit  of  certain  junior  judgment  creditors  of  the 
replevin  bail^  adjudged  fraudulent  and  void  as  to  his  cred- 
itors ;  and  the  court  below^  in  the  case  at  bar^  found  that  said 
conveyance  was  made  with  intent  to  defraud  said  creditors, 
without  any  consideration,  and  that  the  grantee  had  notice  of 
the  fraudulent  intent.     Under  the  form  of  the  conclusions  of 
law,  it  does  not  appear  how  the  court  regarded  said  proceed- 
ing between  the  parties  to  that  conveyance  and  said  creditors 
as  affecting  this  case,  or  how  far  the  court  was  influenced  by 
its  own  finding  of  &cts  in  relation  to  said  conveyance,  addi- 
tional to  its  finding  concerning  said  judgment  avoiding  it. 
Some  stress  seems  to  be  laid  upon  the  fact  that  the  land  was 
sold  under  the  Fahnestock  judgment  as  the  land  of  the  re- 
plevin bail.     The  judgment  was  a  lien  on  that  land  by  virtue 
of  the  statute,  before  it  was  conveyed  by  the  replevin  bail. 
The  grantee  took  subject  to  that  judgment  without  regard  to 
the  question  whether  the  conveyance  was  fraudulent  or  not^ 
and  the  judgment  plaintiff's  proceeding  by  execution  against 
the  property  as  property  of  the  replevin  bail,  ignoring  his 
grantee,  did  not  annul  or  set  aside  the  deed  of  conveyance  as 
between  the  bail  and  his  grantee,  or  affect  their  contract  re- 
latioq,  or  make  the  replevin  bail  the  owner  in  &ct  of  the 
property  at  the  time  it  was  taken  on  execution.    If,  at  the  time 
of  the  sale  under  the  execution,  the  replevin  bail  had  no  prop- 
erty in  &ct  in  what  was  sold,  he  could  not  claim  that  he  paid 
the  judgment.     It  was  proper,  not  only  in  the  sale  on  execu- 
tion, but  also  before  and  after  such  sale,  to  ignore  the  grantee 
George  M.  DeBolt.    He  had  no  title,  apparently  good,  as 
against  the  judgment.     He  could  not  put  the  validity  of  the 
execution  sale  in  controversy  by  showing  himself  a  purchaser 
without  fraud.     The  conveyance  to  the  son  was  afterward  set 
aside  as  fraudulent.     This  was  not  necessary  to  the  full  relief 
of  Fahnestock ;  with  the  question  whether  there  was  fraud  or 
not  he  had  no  concern. 
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Did  the  adjudication  in  said  action  to  set  aside  said  con- 
veyance,  or  the  finding  in  the  case  at  bar  that  it  was  fraudu- 
lenty  affect  the  question  of  the  rights  of  Henry  or  his  assignee, 
as  against  the  appellant? 

It  is  a  familiar  principle  that  the  statute  renders  a  fraudu- 
lent conveyance  void  only  as  to  the  creditors  of  the  grantor, 
and  that  the  conveyance  is  good  and  effectual  between  the 
parties,  whose  relative  rights  are  not  affected  by  the  statute. 

In  State  Bank  v.  Davia,  4  Ind.  653,  Davis  was  surety  on 
certain  notes  for  Webb  and  Shoemaker  to  Spofford,  Tilletson 
&  Co.,  and  received  a  mortgage  of  real  estate  from  the  prin- 
cipals, Webb  and  Shoemaker,  to  indemnify  him  as  such  surety. 
A  judgment  was  obtained  on  said  notes,  and  execution  thereon 
was  returned  nvMa  bona*  Rochester  became  the  assignee  of 
the  judgment,  and  filed  a  bill  in  chancery  against  said  Davis 
and  others,  and  obtained  a  decree  for  the  sale,  to  satisfy  said 
judgment,  of  certain  land  which  had  been  conveyed  by  said 
surety,  as  having  been  conveyed  by  him  to  defraud  his  cred- 
itors, and  said  land  was  accordingly  sold  and  was  bought  by 
said  Rochester.  The  mortgaged  land  having  been  sold  to 
the  State  Bank  by  the  assignee  of  Webb  and  Shoemaker,  after 
the  mortgage  had  been  recorded,  and  the  State  Bank  having 
been  a  party  to  said  suit  wherein  said  conveyance  had  been 
so  set  aside  as  fraudulent,  Davis  brought  his  action  to 
foreclose  the  mortgage  and  to  subject  the  land  so  conveyed  to 
the  State  Bank  to  the  payment  of  the  claim  on  which  he  was 
surety,  on  the  ground  that  said  claim  had  been  paid  by  him 
by  reason  of  the  decree  in  fevor  of  Rochester  subjecting  said 
land  so  fraudulently  conveyed  to  sale.  It  was  held  that  the 
action  would  lie.  It  was  there  contended,  on  behalf  of  the 
State  Bank,  that  the  fraudulent  conveyance  of  Davis  divested 
him  of  all  title  to  the  land  conveyed  by  him  and  estopped 
him  from  claiming  that  the  payment  of  the  debt  by  the  sale 
of  that  land  was  a  payment  by  him.  But  it  was  said  by  the 
court  that  Davis  was  not  seeking,  by  his  suit  for  foreclosure^ 
to  set  aside  his  own  fraudulent  act ;  that  it  was  set  aside  and 
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annulled  against  his  will  by  the  court;  that  the  question  was 
not  whether  a  fraudulent  conveyance  is  valid  between  the 
parties  to  it^  nor  whether^  in  case  of  its  being  annulled  at  the 
suit  of  a  creditor^  the  grantor  is  entitled  to  a  surplus  remain- 
ing after  payment  of  the  debt^  but  it  was  whether^  when  the 
debt  had  been  paid  by  a  sale  of  the  property,  the  grantor  was 
entitled  to  a  credit  for  the  payment. 

In  the  subsequent  action  between  Davis  and  the  State  Bank 
the  former  was  held  to  be  entitled,  as  against  the  latter,  to 
claim  that  it  was  the  property  of  Davis  that  had  paid  the 
judgment  assigned  to  Rochester,  it  having  been  so  adjudged 
in  an  actio^  to  which  both  Davis  and  the  State  Bank  were 
parties,  and  the  debt,  to  pay  which  Davis  Mras  permitted  to 
claim  the  property,  was  applied  as  his  property  being  the 
debt  to  pay  which  it  had  been  adjudged  liable  as  his  property 
in  the  former  action. 

Now,  the  question  in  the  case  at  bar  is  not  whether  Henry 
DeBolt,  as  against  another  party  to  the  action  in  which  his 
conveyance  was  adjudged  fraudulent  against  his  will  at  the 
suit  of  his  judgment  creditors,  is  entitled  to  claim  that  it  was 
his  property  that  paid  the  $1,000  upon  the  judgments  of  said 
creditors,  but  the  question  is^  whether  because  of  said  ad- 
judication, or  because,  in  the  case  at  bar,  his  conveyance  has 
been  found  to  be  fraudulent,  he  can  claim  against  the  appel- 
lant that  it  was  said  Henry's  property  that  paid  the  Fahnes- 
lock  judgment.  As  before  said,  it  was  not  needed,  in  order 
to  subject  Henry's  said  land  to  the  Fahnestock  judgment, 
that  Henry's  conveyance  should  be  treated  as  fraudulent ;  and 
prior  to  this  action  the  property  so  conveyed  by  Henry  has 
not  been  adjudged  liable  as  his  property  to  pay  the  Fahnes- 
tock judgment,  and  sold  for  that  purpose  under  such  an  ad- 
judication. The  appellant  was  not  a  party  to  the  suit  in 
which  said  cqnveyance  was  annulled,  and  the  grantee,  said 
George  M.  DeBolt,  is  not  a  party  to  this.  suit.  The  rights 
of  the  appellant  could  not  be  adjudicated  in  that  action,  and 
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the  rights  of  said  grantee  can  not  be  affected  by  this  action. 
To  adjudge  in  the  present  case  that  the  conveyance  of  said 
Henry  was  fraudulent  and  void,  and  to  permit  him  to  base 
any  claim  on  that  feet  would  be  to  rescind  his  conveyance 
without  his  grantee's  being  a  party  to  the  action,  and  to  permit 
the  grantor  to  derive  an  advantage  by  setting  up  his  own 
fraud.  The  judgment  in  said  suit  of  his  judgment  creditors 
^et  his  conveyance  aside  only  in  favor  of  his  creditors,  not  in 
his  fevor,  nor  in  fevor  of  the  Fahnestock  judgment,  nor 
;against  the  appellant.  As  to  all  persons,  except  his  credi- 
tors, the  conveyance  stands  valid  and  effectual.  A  fraudu- 
lent conveyance  "  is  void  only  as  against  creditors;  and  then 
only  to  the  extent  in  which  it  may  be  necessary  to  deal  with 
the  conveyed  estate  for  their  satisfaction.  To  this  extent, 
and  to  this  only,  it  is  treated  as  if  it  had  not  been  made.  To 
€very  other  purpose  it  is  good.  Satisfy  the  creditor,  and  the 
conveyance  stands."     1  Story  Eq.  Jur.,  section  371. 

The  grantee,  George  M.  DeBolt,  so  fer  as  the  adjudication 
in  said  action  against  him,  or  any  adjudication  that  could  be 
made  in  the  case  at  bar,  is  concerned,  has  the  right  to  estab- 
lish that  he  is  entitled  to  subrogation  in  an  action  against 
the  appellant.  For  aught  that  can  be  determined  in  this  ac- 
tion, said  George  M.  DeBolt  may  be  entitled  to  relief.  But 
there  can  be  but  one  person  so  entitled  as  against  the  appel- 
lant. It  therefore  does  not  appear  that  said  Peters^  the  aa- 
jsignee  of  said  Henry,  is  so  entitled. 

The  judgment  should  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  reversed,  at  the  costs  of  the 
appellees,  and  the  cause  is  remanded,  with  instructions  to  state 
conclusions  of  law  in  accordance  with  this  opinion,  and  to 
render  judgment  accordingly. 

Petition  for  a  rehearing  overruled. 


i 
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No.  10,344. 
Thoentpn  V.  BUBB. 

PUEADIKG. — Writien  Agreement. — Breadi. — Demurrer. — A  complaint,  connt- 
ing  upon  a  written  agreement,  but  not  alleging  any  breach  of  the  agre^ 
ment  hy  the  defendant,  and  showing  that  the^  agreemebt  was  incapable 
of  execution  by  any  of  the  parties,  is  bad  on  demurrer  for  the  want  of 
sufficient  facts. 

From  the  Henry  Circuit  Court. 

/•  Brown  and  W,  A,  Brown,  for  appellant. 

HowK,  J. — This  was  a  suit  by  the  appellee  against  the  ap- 
pellant, in  a  complaint  of  two  paragraphs.  In  the  first  para- 
graph the  appellee  alleged,  in  substance,  that  on  the  10th  day 
of  June,  1879,  he  and  the  appellant,  and  one  Needham  San- 
ders, entered  into  a  written  agreement,  in  substance,  as  fol- 
lows :  "  Whereas,  the  undersigned,  in  pursuance  of  an  agree- 
ment entered  into  between  us,  on  the  3d  day  of  August,  1871^ 
purchased  and  caused  to  be  assigned  to  us  the  following  judg- 
ments and  decrees  against  the  Northwestern  Turnpike  Com- 
pany, viz. : ''  (Description  omitted.)  "All  of  which  were  ren- 
dered in  the  common  pleas  court  of  Henry  county,  on  the 
28th  day  of  April,  1870,  and  assigned  to  the  said  Burr  and 
Thornton  on  the  6th  day  of  March,  1872 ;  and  that  prior  to 
and  since  the  execution  of  said  agreement,  and  embraced  in 
the  terms  thereof,  we  have  purchased  and  had  assigned  to  us 
the  following  judgments  against  said  company,  to  wit:''  (De- 
scription omitted),  "  and  some  additional  claims,  all  of  which 
will  fully  appear  upon  the  order-books  of  said  Henry  Com- 
mon Pleas  Court :  Now  it  is  hereby  agreed  between  us,  that 
the  above  named  judgments  in  &vor  of  William  Grose  and 
Christian  Ehmen  have  been  fully  paid  to  us  by  said  turnpike 
company ;  that  there  have  been  paid  to  us  on  the  John  Ehmen 
judgment  certain  named  amounts  on  certain  named  dates; 
and  that  there  have  been  paid  on  the  judgment  in  fevor  of 
Francis  Thornton  certain  specified  suras  at  certain  named  dates* 
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''It  is  further  agreed  between  us^  as  to  the  amounts  ad- 
vanced by  us,  under  the  agreement  above  mentioned,  that 
James  N.  Thornton  has  advanced  the  sum  of  $1,050,  Lycur- 
gus  L.  Burr  has  advanced  $650,  and  Needham  Sanders  $500 ; 
and  that,  upon  sale  by  the  sheriff,  on  execution  of  said  judg- 
ments and  decrees  against  the  company,  whatever  amount  is 
realized  from  such  sale,  after  payment  of  the  costs  thereof, 
shall  be  applied  pro  rata  to  the  payment  of  said  claims  on  that 
basis,  and  if  there  shall  be  realized  from  said  sale  more  than 
enough  to  pay  said  sums  (amounting  in  all  to  $2,200),  the  re- 
mainder shall  be  applied  to  the  remainder  of  the  indebted- 
ness due  said  Burr  and  Sanders  from  said  company ;  that  it  is 
further  expressly  understood  and  agreed,  that  said  sum  of  $1,.- 
050,  shall  be  taken  to  be  a  full  and  final  settlement  of  all 
claims,  dues  and  demands  held  by  said  Thornton  against  said 
Sanders,  Burr  and  the  Northwestern  Turnpike  Company,  or 
either  of  them, or  by  them,  or  either  of  them,  against  him; 
and  it  is  further  agreed,  that  the  execution  now  in  the  hands 
of  the  sheriff  shall  be  returned,  and  another  execution,  for 
the  joint  benefit  of  said  Burr,  Thornton  and  Sanders,  shall  be 
issued,  and  that  the  costs  of  the  suit  now  pending  for  injunc- 
tion in  the  Henry  Circuit  Court  shall  be  paid  out  of  the  pro- 
ceeds of  the  sale  on  execution,  and  said  suit  is  to  be  dismissed 
in  accordance  with  this  agreement.^' 

After  setting  out  such  written  agreement,  the  appellee 
further  alleged  in  the  first  paragraph  of  his  complaint  that  the 
appellant  had  not  kept  and  performed  said  agreement,  but  had 
violated  and  broken  the  same,  in  this,  that,  after  the  execu- 
tion of  said  agreement,  the  parties,  Thornton,  Sanders  and 
Burr  (said  execution  having  been  returned  to  the  clerk's  of- 
fice), applied  to  the  Henry  Circuit  Court  for  leave  to  have 
another  execution  issued  for  their  joint  benefit  as  agreed  upon, 
which  leave  was  denied  by  the  court,  and  thereupon  they 
brought  suit,  at  the  November  term,  1881,  of  said  court, 
claiming  and  asking  to  be  subrogated  to  the  rights  of  certain 
named  mortgagees  in  a  certain  mortgage,  executed  by  the 
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Northwestern  Turnpike  Company,  to  secure  certain  debts  of 
such  company^  which  were  the  same  debts  set  forth  in  said 
agreement;  which  the  said  Burr,  Thornton  and  Sanders  had 
paid,  and  demanding  the  foreclosure  of  said  mortgage  against 
said  turnpike  company  and  the  sale  of  the  mortgaged  prop- 
erty, whioh  said  suit  was  brought  and  prosecuted  by  them 
jointly,  in  lieu  of  having  said  joint  execution  issued ;  that  such 
proceedings  were  had  in  said  suit  as  resulted  in  a  judgment, 
on  January  4th,  1882,  in  fiivor  of  said  Sanders  for  $569.45, 
and  in  favor  of  appellant  for  $797.72,  and  a  decree  foreclos- 
ing such  mortgage  against  said  company ;  that  an  execution 
was  duly  issued  on  such  judgment  and  decree  to  the  sheriff  of 
Henry  county,  and  the  property  of  said  company  was  adver- 
tised  and  sold,  on  February  4th,  1882,  to  the  appellee  for  f  1,- 
486,  being  the  amount  of  said  judgments,  interest  and  costs ; 
that  appellee  paid  the  amount  of  his  bid  to  the  sheriff,  except 
the  amount  due  said  Sanders,  who  receipted  the  execution  in 
full  of  his  portion  of  said  judgment  and  decree,  upon  pay- 
ment to  him  of  his  pro  rata  share  thereof  under  said  agree- 
ment; that  the  appellant  had  received  the  full  amount  of  said 
judgment  and  interest  due  him,  and  wholly  iailed  and  refused 
to  pay  or  account  to  appellee  for  his  portion  thereof;  and 
that,  under  said  agreement,  the  pro  rata  share  of  each  of  the 
said  parties,  in  the  amount  bid,  would  be  as  follows :  Appel- 
lee, $403 ;  appellant,  $651 ;  and  -Sanders,  $310.  Wherefore 
appellee  demanded  judgment  against  appellant  for  $200,  and 
other  proper  relief. 

In  the  second  paragraph  of  his  complaint,  the  appellee  al- 
leged that  on  February  4th,  1882,  appellant  was,  and  then  was 
indebted  to  appellee  in  the  sum  of  $200,  upon  an  account 
for  money  had  and  received  for  appellee's  use  from  the  North- 
Avestern  Turnpike  Company,  on  sale  by  the  sheriff  of  Henry 
county  of  said  company's  property  on  execution,  etc.*  Where- 
fore, etc. 

Appellant's  demurrer  to  each  paragraph  of  the  complaint 
having  been  overruled,  he  then  answered  by  a  general  denial. 
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The  issues  joined  were  tried  by  the  court,  and  a  finding 
"was  made  for  appellee  in  the  sum  of  $198.57 ;  and,  over  ap- 
pellant's motion  for  a  nevf  trial,  judgment  was  rendered  on 
the  finding. 

In  this  court  appellant  has  assigned  as  errors  the  decisions 
of  the  circuit  court  in  overruling  his  demurrer  to  each  para- 
graph of  the  complaint,  and  in  overruling  his  motion  for  a 
new  trial. 

We  regret  that  the  appellee's  learned  counsel  have  not  fa- 
vored this  court  with  a  brief  or  argument  in  support  of  the 
rulings  of  the  trial  court,  especially  so,  because;  as  it"^  seems 
to  us,  the  judgment  below  can  not  be  sustained.  In  such  a 
case,  it  is  hardly  fiiir,  either  to  the  trial  court  or  to  this  court, 
for  the  successful  party  below  to  abandon  his  cause  on  appeal, 
and  allow  this  court  to  find  out,  if  it  can,  the  grounds  upon 
which  he  recovered  his  judgment.  We  are  of  opinion  that 
the  first  paragraph  of  appellee's  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  in  his  favor  and 
against  the  appellant.  We  have  given  a  full  summary  of  the 
facts  alleged  by  appellee  in  this  first  paragraph,  as  constitu- 
ting his  supposed  cause  of  action.  It  counts  upon  a  written 
agreement  between  the  appellee,  the  appellant,  and  a  third 
person,  but  it  avers  no  breach  of  this  agreement  on  the  part 
of  appellant.  It  shows  that  the  agreement  was  not  kept  or 
performed  by  any  of  the  parties  thereto ;  but  it  does  not  show 
that  the  non-performance  of  the  agreement  was  caused,  in  any 
manner,  by  the  fault  of  the  appellant.  It  goes  further,  we 
think,  and  shows  beyond  a  peradventure  that  the  agreement 
in  question  was  incapable  of  execution  by  any  or  all  of  the 
parties  thereto,  by  the  appellee  as  well  as  the  appellant ;  and 
that,  although  all  the  parties  joined  in  an  attempt  to  carry 
out  the  agreement,  yet  they  &iled  in  this  attempt  without 
any  apparent  fault  on  the  part  of  the  appellant. 

The  first  paragraph  of  the  complaint  goes  still  further,  we 
think,  and  shows  clearly  and  conclusively,  as  we  read  its 
averments,  that  the  appellee  had  no  claim  whatever,  either 
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legal  or  equitable^  upon  any  part  of  the  proceeds  of  the  sub- 
sequent sale  of  the  Northwestern  Turnpike.  When  the  par- 
ties ascertained  that  their  written  agreement  could  not  be  ex- 
ecuted according  to  its  terms^  it  is  shown  by  the  complaint 
that  they  all  joined  in  a  suit  to  enforce  their  respective  claims 
against  the  turnpike  company.  In  this  suit  the  appellee  iailed 
to  recover  any  sum  whatever^  while  the  appellant  and  San- 
ders each  recovered  judgment  for  their  respective  claims^ 
substantially  as  recited  in  the  written. agreement.  Execution 
was  issued  on  this  judgment  in  favor  of  the  appellant  and 
Sanders^  and  the  turnpike  was  sold  thereunder  for  the 
amounts  due  them  respectively^  and  costs.  These  &cts  are 
stated^  in  substance^  in  the  first  paragraph  of  the  complaint, 
and  they  show  very  clearly,  as  it  seems  to  us,  that  the  appel- 
lee has  no  cause  of  action  against  the  appellant  for  any  part 
of  the  proceeds  of  the  sale  of  the  turnpike.  The  court  erred, 
we  think,  in  overruling  the  demurrer  to  the  first  paragraph 
of  complaint.  We  need  not,  therefore,  consider  or  decide  any 
question  arising  under  the  alleged  error  of  the  court  in  over- 
ruling the  motion  for  a  new  trial. 

The  judgment  is  reversed  with  costs,  and  cause  remanded, 
with  instructions  to  sustain  the  demurrer  to  the  first  paragraph 
of  complaint. 
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1^0  805|  Wright  v.  Fansler. 

« 

Justice  op  the  Peace. — Entry  cf  Judgment  in  Mmiwd  Ques. — Where 
there  is  no  statute  prohibiting,  a  justice  of  the  peace  maj  enter  judg^ 
ment  in  favor  of  the  defendant,  in  a  criminal  prosecution,  at  anj  time 
after  it  is  rehdered. 

Same. — Bights  of  DeJendatU, — A  defendant,  a<;quitted  of  a  criminal  charge, 
can  not  be  deprived  of  his  rights  by  the  failure  of  the  justice  of  the  peace 
to  enter  of  record  the  judgment  of  acquittal  at  the  time  it  was  rendered. 

Same. — SuUvU  <m  Subject  of  Entering  Judgments, — The  statute  on  the  sub- 
ject of  entering  judgments  hy  justices  of  the  peace  applies  only  to  civil 
proceedings. 
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MALidons  Pbosbcutiok. — Effect  of  AeqitUtaL—A  judgment  of  acquittal 

is  prima  fobde  evidence  of  innocence. 
Instructions. — Construction, — Instructions  are  to  be  taken  as  an  entirety, 

and  are  not  to  be  judged  by  detached  sentences. 

From  the  Cass  Circuit  Court. 

M.  Winfield  and  Q,  A.  MyerSy  for  appellant. 
D,  B.  McGonndlf  for  appellee. 

Elliott,  J. — The  questions  in  this  case  arise  on  the  rul- 
ing denying  the  appellant  a  new  trial. 

The  action  is  to  recover  damages  for  a  malicious  prosecu- 
tion instituted  against  the  appellee  by  the  appellant.  On  the 
trial,  the  former  introduced  in  evidence  the  record  of  a  jus- 
tice of  the  peace,  showing  his  arrest,  the  hearing  and  acquittal 
upon  a  charge  of  larceny  preferred  against  him  by  the  latter ; 
and  the  justice  by  whom  the  judgment  of  acquittal  was  ren- 
dered testified,  on  cross-examination,  that  although  the  judg- 
ment was  pronounced  on  the  17th  day  of  September,  1879, 
it  was  not  entered  of  record  for  nearly  two  years  afterwards. 
The  appellant  contends  that  the  recording  of  the  judgment 
by  the  justice  was  void,  and  that  it  was  error  to  admit  the 
record  in  evidence.  In  support  of  this  contention  several  de- 
cisions are  cited,  wherein  it  is  held  that  a  justice  must  enter 
of  record  his  judgment  within  four  days  after  it  is  pro- 
nounced ;  but  these  decisions  were  all  made  in  civil  proceed- 
ings, and  we  are  not  willing  to  extend  them  to  criminal  pros- 
ecutions as  against  one  who  relies  upon  the  justice's  judgment 
of  acquittal  as  establishing  his  innocence  of  a  charge  pre- 
ferred against  him.  An  accused,  who  has  had  a  judicial  in- 
vestigation of  a  charge  against  him,  and  received  a  judg- 
ment of  acquittal,  ought  not  to  be  deprived  of  its  benefit  be- 
cause of  the  failure  of  the  justice  to  perform  his  duty  by  en- 
tering it  of  record.  The  reasons  which  require  the  record- 
ing and  signing  of  a  judgment  in  ordinary  civil  actions  do 
not  apply  to  criminal  prosecutions,  and  the  statute  in  terms 
applies  only  to  civil  proceedings.  Independently  of  statute 
a  justice  may,  at  ilny  time,  enter  his  judgment  of  record. 
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Matthews  v.  HougktoUy  11  Maine,  377;  Gray  v.  Gookson^  16 
East,  13;  Selwood  v.  Mount,  9  C.  &  P.  75.  And  surely  he 
ought  to  have  this  right  in  criminal  prosecutions,  where  no 
statute  restricts  it,  and  in  cases  where  one  accused  of  crime 
and  acquitted  invokes  the  benefitof  his  judgment.  We  need 
not  enquire,  and  do  not  decide,  whether  a  justice  can  enter  a 
judgment  at  a  time  subsequent  to  its  rendition  for  the  pur- 
pose of  subjecting  an  accused  to  punishment,  for  that  ques- 
tion is  not  before  us. 

The  appellant  complains  of  the  ruling  of  the  court  denying 
him  the  rigt^t  to  read  in  evidence  the  record  of  a  replevin 
action  brought  by  him  against  the  appellee.  Conceding,  but 
not  deciding;  that  this  evidence  was  in  itself  competent,  it  is 
clear  that  no  harm  was  done  appellant  by  its  exclusion,  for  the 
reason  that  there  was  no  dispute  at  the  trial  as  to  the  title  to 
the  property.  It  was  conceded  by  appellee  that  appellant  had 
secured  the  property  by  the  action  of  replevin,  and  the  record 
would  have  proved  no  more. 

The  court  charged  the  jury  that  the  discharge  of  the  ap- 
pellee by  the  magistrate  was  prima  faoie  evidence  of  his  in- 
nocence of  the  charge  against  him,  but  that  it  was  not  evi- 
dence that  the  person  who  made  it  did  it  without  probable 
cause.  This  instruction  was  certainly  as  favorable  to  the  ap- 
pellant as  he  had  any  right  to  ask.  The  only  question  in 
our  minds  is,  whether  it  was  not  more  fiivorable  than  he 
had  a  right  to  have  given  the  jury.  2  Greenl.  Ev.  455 ;  Bige- 
low  Torts,  196-203;  1  Am.  Lead.  Cases,  269. 

In  the  eighth  instruction,  the  court  correctly  stated  the  ele- 
ments which  should  be  considered  in  estimating  damages,  and 
added :  "  You  are  only  limited  in  extent  by  the  amount  de- 
manded by  the  plaintiff  in  his  complaint,  which  is  J5,000,  be- 
yond which  you  can  not  go ;  but  you  may,  if  you  see  proper, 
find  in  a  much  less  sum ;  in  fact  you  may  find  in  any  sum  from 
one  cent  to  $5,000.^'  Appellant  singles  out  the  first  clause  of 
the  first  sentence  and  urges  several  objections  against  it.  This 
course  is  not  permissible.     Instructions  are  not  to  be  judged 
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by  detached  clauses  or  sentences^  but  are  to  be  taken  asi  en- 
tireties, and  if  correct  when  thus  considered,  they  will  be  up- 
held. We  have  no  doubt  that  the  instruction  under  imme- 
diate mention,  taken  as  it  must  be  as  a  whole,  correctly  stated 
the  law  to  the  jury. 

The  first  instruction  given  at  the  request  of  the  appellee 
is  substantially  the  same  as  the  one  first  noticed,  and  is  cer- 
tainly quite  as  favorable  to  the  appellant  as  he  could  ask. 

Judgment  affirmed. 

On  Petition  for  a  Rehearing. 

Elliott,  J. — Counsel  in  their  brief  on  the  petition  for  a 
rehearing  assert  that  we  did  not  properly  construe  the  record, 
and  we  have  again  examined  it.  '  We  find  that  the  counsel  are 
in  error.  The  appellee,  in  aijswer  to  appellant's  questions  on 
cross-examination,  fully  and  broadly  admitted  that  the  owner- 
ship of  the  property  had  been  fully  settled  in  the  replevin  ac- 
tion, and  we  were  correct  in  saying  that  there  was  no  dispute 
as  to  that  question.  The  introduction  of  the  record  in  that 
action  would  have  proved  no  more  than  th^  appellee  admitted,, 
and  there  was,  therefore,  nothing  more  than  a  harmless  error, 
if,  indeed,  error  at  all,  in  excluding  the  record  in  the  replevin 
proceedings. 

Petition  overruled. 
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School  Revenue. — Dog  Tax  Fund, — Thvmskip, — OUy. — Trugtee, — ^Where  a 
township  emhraces  within  its  limits  a  city/ the  whole  of  the  surplus  fund 
in  excess  of  $50  arising  from  the  registration  of  dogs,  'must,  under  the 
act  of  April  13th,  1881,  Acts  1881,  p.  395,  section  2651,  B.  S.  1881,  be 
transferred  to  the  school  revenue  of  the  township,  and  no  part  of  it  be- 
longs to  the  school  revenue  of  the  city,  and  the  trustee  of  the  township 
is  not  authorized  to  apportion  it  between  the  township  and  the  city. 

From  the  St.  Joseph  Circuit  Court. 
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A.  Anderson,  for  appellant. 
L.  Hubbard,  for  appellee. 

Best,  C— The  School  City  of  South  Bend  brought  this 
action  against  Andrew  J.  Jaquith,  trustee  of  the  township 
where  the  city  is  situated,  to  recover  a  portion  of  the  surplus 
fund  which  had  accumulated  from  the  registration  of  dogs. 

The  court  found  the  &cts  specially^  stated  its  conclusions 
of  law,  and  rendered  judgment  for  the  appellee.  The  appel- 
lant excepted  to  the  conclusions  of  law,  and  assigns  this  ruling 
as  error. 

The  court  found  that  the  city  of  South  Bend  is  situated  in 
Portage  township,  St.  Joseph  county,  Indiana,  and  tliat  the 
appellee  is  now,  and  was  on  the  1st  day  of  October,  1882, 
trustee  of  said  township ;  that  on  the  said  day  he  had  in  his 
hands  .the  sum  of  $273.80  which  he  had  received  for  the  r^^ 
istration  of  dogs,  which  sum  was  in  excess  of  all  orders  drawn 
upon  such  fund,  and  in  excess  of  the  further  sum  of  $50 ;  that  at 
that  time  there  were  5,211  children  in  said  city,  and  within  the 
township  outside  of  said  city  there  were  265  children  subject 
to  enumeration  for  school  purposes. 

The  appellant  insists  that  this  sum  should  be  apportioned 
between  the  School  City  of  South  Bend  and  the  School  Town- 
ship of  Portage,  in  proportion  to  the  number  of  children  in 
each,  and  this  is  the  question  presented  by  this  record. 

The  act  of  April  13th,  1881,  which  authorized  the  collec- 
tion of  this  fund,  and  which  directs  the  disposition  of  the  sur- 
plus, provides  that  ^^when  it  shall  so  happen  on  the  first 
Monday  of  October  of  each  year,  in  any  township,  that  said 
fund  shall  accumulate  to  an  amount  exceeding  fifty  dollars 
over  and  above  orders .  drawn  against  the  same,  the  surplus 
above  the  said  fifly  dollars  shall  be  paid  and  transferred  to  the 
school  revenue  of  the  township,  and  expended  as  a  part  thereof 
for  tuition." 

This  section  in  plain  and  explicit  language  directs  the  trus- 
tee to  transfer  the  surplus  to  the  school  revenue  of  the  town- 
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ship.  Where  a  township  does  not  embrace  within  its  limits  a 
city  or  an  incorporated  town,  there  is  no  difficulty  in  deter- 
mining the  fund  to  which  the' transfer  is  to  be  made.  Where, 
however,  a  township  embraces  within  its  limits  a  city,  there 
is  more  difficulty.  In  such  case  each  has  a  school  revenue, 
and  the  difficulty  arises  in  determining  whether  both  consti- 
tute the  school  revenue  of  the  township,  or  whether  such 
revenue  consists  of  the  fund  apportioned  to  the  school  town- 
ship. If  both  constitute  the  school  revenue  of  the  township, 
the  appellant  was  entitled  to  a  portion  of  the  surplus;  if  not, 
the  judgment  was  right. 

A  brief  reference  to  the  statutes  in  force  upon  this  subject 
will  enable  us  to  determine  this  question. 

Section  4438  of  the  R.  8.  of  1881  provides  that  "  Each 
civil  township  and  each  incorporated  town  or  city  in  the  sev- 
eral counties  of  the  State  is  hereby  declared  a  distinct  mu- 
nicipal corporation  for  school  purposes,  by  the  name  and  style 
of  the  civil  township,  town,  or  city  corporation  respectively," 
and  the  trustees  of  each  shall  perform  the  duties  of  clerk  and 
treasurer  for  school  purposes. 

Under  this  statute,  the  civil  township  of  Portage  embraces 
within  its  limits  two  distinct  municipal  corporations  for 
school  purposes — one  the  School  City  of  South  Bend  and  the 
other  the  School  Township  of  Portage.  For  school  purposes 
they  are  distinct  and  independent  corporations — one  embrac- 
ing the  territory  within  the  city  limits  and  the  other  the  ter- 
ritory outside  the  city  limits.  The  trustee  of  the  civil  town- 
ship, by  virtue  of  his  office,  is  treasurer  of  the  school 
township,  and,  as  such,  receives  and  disburses  its  funds.  The 
school  city  has  its  treasurer,  who,  in  like  manner,  receives  and 
disburses  its  funds.  These  officers  are  distinct  and  control 
separate  funds,  which  are  apportioned  to  their  respective  cor- 
porations at  stated  times.  Section  4486  of  the  R.  S.  of  1881 
requires  the  county  auditor  to  make  an  apportionment  of  the 
school  revenue  to  which  his  county  is  entitled,  to  the  several 
Vol.  90.— 32 
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townships,  incorporated  towns  and  cities,  and  the  snm  so 
apportioned  to  each  is  required  jto  be  paid  to  the  treasurer  of 
'  such  township,  town  or  city.  In  making  this  apportionment, 
he  must  ascertain  the  amount  of  congressional  township 
school  revenue  belonging  to  each  city,  town,  or  township,  so 
as  to  apportion  the  other  school  revenue  in  such  manner  as 
to  equalize  the  apportionment. 

Section  4441  requires  the  trustees  •  of  every  township,  in- 
corporated town,  or  city  to  receive  the  special  school  revenue 
belonging  thereto,  and  the  revenue  for  tuition  which  may  be 
apportioned  to  his  township,  town,  or  city,  and  to  expend 
the  same  for  the  purposes  for  which  they  were  appropriated. 

From  these  various  sections  of  the  statute,  it  is  apparent 
that  these  several  municipal  cor]K)rations  for  school  purposes 
have  each  a  distinct  and  separate  fund.  These  belong  to  them 
as  school  corporations.  Each  fund  is  school  revenue,  not  of 
the  civil  township,  but  of  the  several  school  corporations. 
After  as  before  the  apportionment,  each  fund  is  school  revenue, 
but  after  apportionment  the  fund  allotted  to  the  school  town- 
ship becomes  "school  revenue  of  the  township.^'  It  is  not  so 
declared  by  any  statute ;  but  school  revenue  apportioned  to  a 
city  or  town  could  hardly  be  denominated  "school  revenue 
of  the  township,*'  and  since  the  statute  directs  the  surplus  to 
be  transferred  to  such  fund,  it  must  be  that  the  fund  appor- 
tioned to  the  school  township  is  the  fund  intended.  This 
conclusion  is  somewhat  strengthened  by  the  significant  lan- 
guage of  the  statute.  The  surplus  "shall  be  paid  and  transferred 
to  the  school  revenue  of  the  township.*'  Strictly  speaking,  this 
surplus  could  not  be  paid  to  a  fund,  but  it  may  be  transferred, 
and  since  this  is  required  the  requirement  implies  that  both 
funds  are  in  the  hands  of  the  same  officer.  Again,  the  fact 
that  the  trustee  is  not  expressly  directed  to  apportion  this 
surplus,  and  does  not  possess  the  data  for  doing  so,  strongly 
supports  our  conclusion  that  the  statute  does  not  require  it. 

The  fact  that  the  bulk  of  this  fund  comes  from  the  people 
living  within  the  city,  and  that  it  seems  inequitable  not  to  al* 
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low  ihem  to  share  it,  is^  at  most^  a  mere  circumstanoe  to  be 
considered ;  bat  this  can  not  control  the  express  language  of 
the  statute.  The  Legislature  had  the  undoubted  power  to 
dispose  of  this  surplus,  and  having  done  so,  by  requiring  it 
to  be  transferred  to  the  school  revenue  of  the  township,  when 
that  fund  is  ascertained  construction  ceases. 

For  these  reasons,  we  are  of  opinion,  that  the  court  did 
not  err  in  its  conclusions  of  law,  and  that  the  judgment 
should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellant's  costs. 


No.  10,031. 
Wallace  et  al.  v.  Lawyer  et  al. 

Principal  aud  Agent. — Baiifioation, — Judgment,  AasignTnent  of. —  If  the 
owner  of  a  judgment  (holding  either  by  legal  or  equitable  title)  receives, 
and  with  a  knowledge  of  the  facts  retains,  the  price  paid  for  an  un- 
authorized assignment  of  the  judgment,  made  in  the  name  of  the  owner 
by  one  who  assumed  to  have  authority  thereto,  the  assignment  is  thereby 
ratified. 

From  the  Hamilton  Circuit  Court. 

« 

W.  OarveTy  R.  Graham^  D.  F.  BumsKnA  G.  8.  Denny,  for 
appellants. 

T.  J.  Kane,  T.  P.  Dams,  A.  F.  Shirts,  W.  B.  Fertig  and  G. 
Shirts,  for  appellees. 

Woods,  C.  J. — Action  by  the  appellees  to  enjoin  the  col- 
lection by  the  appellants  of  a  certain  judgment  of  the  Marion 
Superior  Court,  rendered  in  favor  of  Andrew  Wallace  against 
the  appellees,  and  afterwards  assigned  by  the  said  Andrew  to 
his  wife  and  co-appellant. 

It  was  admitted  on  the  trial 'Hhat  on  the  Slst  day  of 
August,  1878,  Joseph  M.  Wallace  executed  an  assignment  of 
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said  judgment  in  proper  form^  on  the  proper  record,  in  the 
name  of  said  Andrew  Wallace  to  Asher  G.  Walton,"  but  it  is 
claimed  that  Joseph  M.  Wallace  had  no  authority  to  make  the 
assignment,  and  that,  for  the  want  of  evidence  'to  show  such 
authority,  the  motion  of  the  appellants  for  a  new  trial  should 
have  been  sustained. 

The  evidence  shows,  or  tends  strongly  to  show,  that  before 
the  execution  of  the  assignment  in  question  Andrew  Wallace, 
in  consideration  or  payment  of  moneys  which  he  had  received 
of  his  wife,  had  sold  and  transferred  to  her  a  stock  of  groceries, 
and  had  executed  to  her  a  written  assignment  of  accounts,  de- 
mands and  judgments,  including  the  one  in  question,  and, 
having  thus  disposed  of  his  business  and  property,  had  gone 
to  a  Western  Territory  to  look  after  mining  interests.  Of 
the  goods  and  business  thus  transferred  to  her,  Mrs.  Wallace 
put  her  son  Joseph  M.  Wallace  in  charge,  and  while  so  em- 
ployed he  sold  and  assigned  the  judgment  in  question  to  Wal- 
ton for  the  sum  of  $100,  which  he  mingled  with  other  moneys 
received  for  and  applied  to  the  uses  of  his  mother,  who,  after 
full  knowledge  of  the  fiicts,  made  no  offer  to  return  the  money 
to  Walton,  but  retains  the  same,  upon  the  pretence  that  Wal- 
ton purchased  only  as  agent  for  the  judgment  defendant,  and 
that  she  is  willing  to  allow  the  amount  as  a  credit  upon  the 
judgment.  If  it  can  be  said  that  there  is  any  evidence  tend- 
ing to  show  such  agency  on  the  part  of  Walton  it  is  slight, 
and  the  proof  to  the  contrary  is  explicit  and  positive.  The 
assignment  of  record  to  Mrs.  Wallace  was  not  made  until 
after  the  entry  of  the  assignment  to  Walton. 

It  is  clear  that  the  retention  of  the  money  received  of  Wal- 
ton for  the  assignment  of  the  judgment,  after  notice  of  the 
facts,  constituted  a  waiver  of  all  right  to  dispute  the  validity 
of  the  assignment  on  account  of  lack  of  authority  of  the  agent 
to  make  it. 

Judgment  affirmed. 

OpiDion  filed  at  the  November  term,  1882. 

Petition  for  a  rehearing  overruled  at  the  May  term,  1883, 
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Sabgent  et  al.  t;.  Flaid. 

Summons. — Appeanmee, — iVoefiee. — ^An  appearance  bj  a  defendant  to  a  suit 
before  a  justice,  and  by  motion  procuring  a  continuance  of  the  cause, 
preclude  him  from  afterwards  insisting,  by  a  special  appearance,  that 
the  cause  should  be  dismissed  on  account  of  the  insufficiency  of  the  sum- 
mons ;  nor  is  a  motion  to  set  aside  the  summons  in  such  case  available 
'  on  appeal  in  the  circuit  court. 

Same.— jS^)ee^  ObjeUiovu, — The  specific  objection  to  a  summons  upon  a  mo- 
tion to  set  it  aside  must  be  shown.  ^ 

From  the  Vigo  Circuit  Court. 

S.  a,  HamiUy  for  appellants. 

(t.  W,  Kleiser  and  /.  H,  Kleiaery  for  appellee. 

Franklin^  C. — Appellee  commenced  a  suit  against  appel- 
lants before  a  justice  of  the  peace,  on  a  promissory  note  for 
$100,  executed  by  appellants  to  one  Black,  and  by  said  Black 
endorsed  to  appellee.  A  summons  was  regularly  served  upon 
appellants;  they  appeared  before  the  justice  on  the  return 
day  thereof,  and  on  their  motion  the  cause  was  continued  to 
a  certain  time,  at  which  time  appellants  entered  a  special  ap- 
pearance,  and  moved  to  dismiss  the  cause  on  account  of  the 
insufficiency  of  the  summons,  which  was  overruled  by  the 
justice.  They  then  withdrew  their  special  appearance,  and 
judgment  was  rendered  against  them.  And  appellants  ap- 
pealed to  the  circuit  court,  where  they  again  entered  a  spe- 
cial appearance,  and  '^  moved  to  set  aside  the  summons  herein 
as  insufficient,''  which  was  overruled  by  the  court.  And  by 
agreement  of  the  parties  the  cause  was  submitted  to  the  court 
for  trial.  The  court  found  for  appellee  and  rendered  judg- 
ment accordingly. 

The  error  assigned  in  this  court  is  that  the  court  below 
erred  in  overruling  appellants'  motion  to  set  aside  the  sum- 
mons as  insufficient. 

After  a  full  appearance  before  the  justice,  and  upon  their 
motion   procuring  a  continuance   of  the  cause,  appellants. 
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eould  not  enter  a  Bpecial  appearance  and  move  to  dismiss  the 
eause  on  account  of  the  insufficiency  of  the  summons.  The 
eourt  then  had  acquired  full  jurisdiction  of  their  persons  by 
their  former  general  appearance.  Nor  were  they  in  any  bet- 
ter condition  when  they  moved  in  the  circuit  court  to  set 
aside  the  summons.  These  motions^  had  they  any  founda- 
tion, were  made  too  late  to  be  available.  The  purpose  of  a 
summons  is  to  bring  the  parties  into  court,  and  when  that  is 
done  the  summons  has  performed  its  mission. 

If  these  motions  had  been  made  in  time,  no  specific  objec- 
tion to  the  summons  is  anywhere  pointed  out,  either  in  the 
motions,  bill  of  exceptions,  or  appellants'  supersedeas  brief 
(no 'other  brief  being  on  file). 

If  appellants  thought  there  was  any  valid  objection  to  the 
summons,  they  should  have  pointed  it  out.  The  general  ob- 
jection, that  it  is  insufficient,  is  too  general  to  be  con- 
sidered. Campbell  v.  Swaseyy  12  Ind.  70 ;  Hadley  v.  Outridge, 
58  Ind.  302. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  ten  per  cent,  damages,  at  the  costs  of 
appellants. 


No.  ^10. 

Leary  et  al.  v'.  New  et  al. 

Real  Estate^  Action  to  BBC0VER.~Tif^  by  Sheriff^s  Salc—ln  an  action 
to  recover  real  estate  by  a  parchaser  thereof  at  a  sheriff's  sale,  against 
the  execation  defendant,  the  plaintiff  must  show,  to  support  his  title,  a 
judgment,  execution,  sale  and  deed. 

Same. — Mortgager, — A  mortgagor  in  possession  can  not,  after  a  decree  of 
foreclosure  against  him,  set  up  a  title  in  a  third  person  or  himself  to  de- 
feat the  title  of  the  purchaser  of  the  land  under  the  decree. 

Bnji  OF  'ExxssBTiow^'-JudgmenL^Evi^^  a  bill 
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of  exceptions  shows  an  offer  of  the  record  of  a  judgment  as  evidence,  and 
that  an  objection  thereto  was  overruled,  and  immediately  thereafter  in 
the  bill  there  appears  a  transcript  of  such  a  judgment,  it  will  be  presumed, 
in  the  absence  of  anything  to  the  contrary,  that  the  record  of  the  judg- 
ment was  read  in  evidence. 

From  the  Hancock  Circuit  Court. 

M.  Marshy  T.  8.  Rollins  and  O.  W.  StvbhSy  for  appellants. 
J".  A.  New  and  /.  W.  Jones,  for  appellees. 

Elliott^  J.^ — ^This  action  was  instituted  by  the  appellees 
to  recover  possession  of  real  estate  and  to  enjoin  the  appel- 
lants from  removing  crops  and  from  cutting  timber.  The 
<]uestion  presented  is  whether  the  finding  is  sustained  by  suffi- 
<cient  evidence^  for^  as  w^  understand  counsel^  all  other  qnes- 
tions  are  waived.  In  support  of  their  case  appellees  offered 
A  deed  executed  to  them  by  the  sheriff^  and  also  one  executed 
by  Mitchell,  the  assignee  in  bankruptcy  of  Thomas  J.  Leary. 
The  former  was  admitted^  bat  the  latter  was  excluded  on  mo- 
tion of  appellants'  counsel.  It  was  not  necessary  for  the  ap- 
pellees to  support  their  claim  of  title  by  two  deeds.  If  one 
^ve  them  title  no  more  was  needed. 

In  order  to  support  title  under  a  sheriff's  sale^  the  plaintiff 
must  show  a  judgment^  execution,  sale  and  deed.  Shipley  v. 
JShook,  72  Ind.  511.    This  was  done  in  this  instance. 

Where  the  bill  of  exceptions  shows  an  offer  of  the  record  of  a 
designated  judgment,  and  that  an  unsuccessful  objection  was  in- 
terposed, and  immediately  thereafter  there  appears  in  the  bill  a 
transcript  of  such  a  judgment,  it  will  be  presumed,  in  the  ab- 
sence of  any  contrary  showing,  that  the  record  of  the  judgment 
was  read  in  evidence.  The  objection,  that  as  the  bill  of  ex- 
ceptions does  not  state  in  express  terms  that  the  record  of  the 
judgment  was  read  in  evidence  it  can  not  be  considered  as 
having  gone  to  the  jury,  is  entirely  too  technical  to  be  allowed 
to  prevail. 

We  do  not  regard  the  complaint  as  averring  that  appellees' 
title  was  founded  on  the  deed  of  the  assignee  in  bankruptcy, 
.but  as  alleging  that  it  is  one  of  the  evidences  of  title^  and  that 
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the  deed  on  the  foreclosure  sale  is  another  evidence  of  title. 
A  man  may  have  different  evidences  of  title  and  plead  them 
ally  if  he  chooses  to  do  an  unnecessary  thing,  but  he  need  only 
prove  one  good  and  paramount  title. 

A  mortgagor  in  possession  can  not,  after  a  decree  of  fore- 
closure barring  all  his  rights  and  equities  has  been  entered, 
set  up  title  in  a  third  person,  or  in  himself,  to  defeat  the  title 
of  the  purchaser  at  the  sheriff's  sale  made  on  the  decree  of 
foreclosure.     Turner  v.  Mrai  NationcU  Bank,  78  Ind.  19. 

Judgment  a£5rmed. 
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No.  10,419. 

Wagoner  v.  The  State. 

Statutoby  Constbuction. — Repecd  by  Implioation. — Criminal  Law, — ^Wbere 
a  new  law  coyers  the  whole  subject-matter  of  the  former  statute,  and  is 
intended  to  supersede  it  and  take  its  place,  the  new  law  repeals  bj  im- 
plication the  former  statute,  and,  therefore,  section  27  of  the  felony  act 
of  June  10th,  1852,  was  repealed  by  implication  by  section  2204,  R  S. 

1881. 

Cbiminai.  Law.  —  Fabe  Token  or  Writing.  —  QueUion  of  Fad.—  Motion  U> 
Quash. — The  question  as  to  whether  the  alleged  false  token  or  writing, 
copied  in  the  indictment,  is  or  is  not  of  such  a  character  that  a  perBon 
of  oidinary  caution  would  give  it  credit,  is  a  question  of  fact  and  not 
of  law,  and  is  not  presented  by  a  motion  to  quash  the  indictment. 

Same. —  Sufficiency  of  IndictmenL — ^An  indictment  for  obtaining  goods  by 
means  of  a  false  token  or  writing,  which  fails  to  allege  that  the  token  or 
writing  was  delivered  by  the  defendant,  and  received  by  the  prosecuting 
witness,  in  exchange  or  payment  for  the  goods,  is  bad,  and  the  motion 
to  quash  it  ought  to  be  sustained. 

From  the  Wabash  Circuit  Court. 

A.  HesSy  for  appellant. 

F,  T.  Hord,  Attorney  General,  31.  Good,  Prosecuting  At* 
torney,  and  W.  B.  Hord,  for  the  State. 

HowK,  J. — In  this  case  the  appellant  was  indicted,  tried^ 
found  guilty  and  sentenced  to  the  Staters  prison  for  a  term 
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of  years,  for  obtaining  money  on  fiilse  pretences.  From  the 
judgment  of  conviction  he  has  appealed  to  this  court,  and 
has  here  assigned  a  single  error,  namely :  That  the  trial  court 
erred  in  overruling  his  motion  to  quash  the  indictment. 

The  indictment  charged,  in  substance,  "that  Jacob  Wago- 
ner, on  the  17th  day  of  January,  1882,  at  the  county  of 
Wabash  and  State  of  Indiana,  did  then  and  there  unlawfully, 
feloniously,  designedly  and  with  intent  to  cheat  and  defraud 
George  Lynn  and  Nicholas  Morrison,  represent  and  pretend 
to  said  Morrison  that  a  certain  written  order  and  token,  for 
the  payment  of  money,  which  is  in  these  words  and  figures, 
as  follows : 
"$5.50.  Antioch,  January  17th, '82. 

"  Mr.  Gteorge  Lynn :   Pay  to  the  order  of  Fred  Miller  the 
sum  of  five  dollars  and  fifty  cents. 

(Signed)  "John  Bechtel." 
Which  the  said  Jacob  Wagoner  then  had  in  his  possession, 
was  good  and  genuine,  and  of  the  value  of  $5.50,  and  was 
then  the  property  of  him,  th^  said  Wagoner,  by  means  of 
which  said  false  token  and  pretence  the  said  Jacob  Wagoner 
did  then  and  there  obtain  of  and  from  the  said  Morrison  cer- 
tain personal  property  of  great  value,  to  wit :  Fifty-eight 
yards  of  calico,  then  and  there  of  the  value  of  $3,  six  yards 
of  muslin,  of  the  value  of  $1.50,  and  five  pounds  of  cotton, 
of  the  value  of  $1,  all  of  the  aggregate  value  of  $5.50;  all 
of  said  goods  being  then  and  there  the  personal  goods  and 
chattels  of  the  said  George  Lynn  and  Nicholas  Morrison, 
which  said  goods  and  personal  property  aforesaid  were  then 
and  there  delivered  to  said  Wagoner  by  said  Morrison ;  he, 
said  Morrison,  at  the  time  he  so  gave  and  delivered  said 
goods  to  said  Wagoner,  did  then  and  there  wholly  rely  upon 
and  believe  said  order  to  be  good  and  genuine,  and  of  the 
value  of  $5.50,  as  represented  by  said  Wagoner,  and,  thus  re- 
lying on  the  genuineness  and  validity  of  said  order,  then  and 
there  delivered  said  goods  to  said  Wagoner,  as  aforesaid. 
Whereas,  in  truth  and  in  fact,  the  said  written  order  and 
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token  was  not  good  and  genuine,  and  of  the  value  of  $5.50, 
but  forged,  counterfeit  and  wholly  worthless,  and  of  no  value 
-whatever,  as  the  said  Wagoner  then  and  there  well  knew.'' 

The  felony  intended  to  be  charged  in  the  foregoing  indict- 
ment is  defined,  and  its  punishment  prescribed,  in  section 
2204,  B.  S.  1881.  In  so  far  as  applicable  to  the  case  at  bar 
this  section  provides  as  follows : 

"  Whoever,  with  intent  to  defraud  another,  designedly,  by 
•color  of  any  fitlse  token  or  writing  j  *  *  *  obtains  from  any 
person  any  *  *  *  thing  of  value ;  *  *  *  shall  be  imprisoned 
in  the  State  prison  not  more  than  seven  years  nor  less  than 
two  years,  and  fined  in  any  sum  not  more  than  one  thousand 
dollars  nor  less  than  ten  dollars." 

Manifestly,  we  think,  this  section  of  the  statute  was  in- 
tended to  be,  and  must  be  regarded  as,  a  complete  revision  of 
the  law  in  relation  to  the  felony  of  obtaining  money  or  prop- 
erty of  value,  by  color  of  any  felse  token  or  writing,  or  any 
fiilse  pretence.  By  comparing  section  2204,  stepra,  with  sec- 
tion 27  of  the  felony  act  of  June  10th,  1852,  which  continued 
in  force  until  September  19th,  1881,  and  until  the  taking  ef- 
fect of  section  2204,  it  will  be  observed  at  once  that  the 
words,  '^  or  any  fake  pretencey'^  in  section  27  of  the  former 
law,  were  omitted  from  and  did  not  appear  in  the  revised 
section  2204.  In  Shaffer  v.  State,  82  Ind.  221,  the  omission 
of  the  words,  "or  any  felse  pretence,"  in  the  revised  section, 
was  noticed  by  the  court,  but  it  was  not  found  necessary,  in 
that  case,  to  consider  or  decide  the  question  there  su^^ted 
as  to  the  effect  of  such  omission.  In  this  case,  however,  the 
question  is  so  presented  that  it  must  be  decided ;  for  it  is 
-claimed  on  behalf  of  the  State  that  the  words,  ^^or  any  fitlse 
pretence,"  although  omitted  from  the  revised  section  2204, 
were  not  thereby  repealed. 

-  We  are  of  the  opinion  that  this  position  can  not  be  sus- 
tained. In  Longloia  v.  Longloia,  48  Ind.  60,  this  court  held 
that  where  a  new  law,  either  in  the  form  of  an  amendment  or 
otherwise,  covers  the  whole  subject-matter  of  the  former  stat- 
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ute,  and  is  inconsistent  with  it,  and  evidently  intended  to  su- 
persede it  and  take  its  place,  it  repeals  the  old  law  by  im- 
plication. The  general  rule  is  that  where  a  new  statute  cov- 
ers the  whole  subject-matter  of  an  old  one,  adds  new  offences 
and  prescribes  different  penalties  for  those  enumerated  in  the 
old  law,  then  the  former  statute  is  repealed  by  implication. 
Norris  v.  Croeher,  13  How.  (U.  S.)  429 ;  PremderUy  efc,,  v. 
BradshaWy  6  Ind.  146 ;  Leard  v.  Leard,  30  Ind.  171 ;  DoW' 
deU  V.  StaUy  58  Ind.  333 ;  J^aU  v.  Ghristimny  67  Ind.  328. 
It  seems  clear  to  us  that,  under  the  rule  here  declared  and 
often  recognized  in  the  decisions  of  this  court,  section  27  of 
the  felony  act  of  June  10th,  1852,  was  repealed  by  implica- 
tion by  the  revised  section  2204,  supra. 

In  this  connection,  we  may  properly  remark,  that  by  an 
act  approved  March  6th,  1883,  section  2204,  «tfpra,  is  now  so 
amended  that  it  contains  the  omitted  words  '^or  any  false 
pretence,^'  at  their  proper  place  in  such  section. 

The  appellant's  counsel  says,  in  argument:  '^  I  claim  that, 
to  make  a  case  under  the  present  statute,  it  must  be  by  color 
of  a  false  token  or  writing  alone,  unaided  by  any  verbal  iaise 
pretence  or  representation ;  that  the  false  token  or  writing 
must  be  of  such  a  character  that  a  person  of  ordinary  caution 
would  give  it  credit,  without  relying  upon  an^  verbal  repre- 
sentations or  false  pretences  whatever.^'  We  do  not  think 
that  the  words  ^'  by  color  of  any  &lse  token  or  writing,'^  as 
used  in  the  statute,  should  receive  any  such  rigid,  literal,  or 
limited  interpretation.  Fairly  construed,  we  think  that  the 
statutory  phrase  means,  by  making  a  &lse  token  or  writing 
to  appear  different  from  whait  it  is,  or  by  representing  such 
false  token  or  writing  to  be  true  and  genuine.  It  is  claimed 
that  the  token  or  writing  copied  in  the  indictment  was  not  of 
such  a  character  that  a  person  of  ordinary  caution  would 
give  it  credit.  Whether  or  not  the  token  or  writing  was  of 
such  a  character  can  not  be  regarded  as  a  question  of  law. 
It  was  purely  a  question  of  fact,  which  might,  very  properly, 
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we  think^  have  been  submitted  to  the  determination  of  the 
jury.     Miller  v.  State,  79  Ind.  198. 

Appellant's  counsel  further  says :  '^  It  is  not  shown  in  the 
indictment  that  the  order  was  delivered  to  Lynn  and  Morri- 
son, or  that  it  was  received  by  them  in  exchange  for,  or  in 
payment  of^  the  goods.''  This  objection  to  the  indictment 
seems  to  be  well  taken^  is  supported  by  authority  and  must 
be  sustained.  In  Johnsan  v.  StcUe,  11  Ind.  481,  it  was  said: 
"The  indictment  is  bad.  The  pretence  alleged  is,  that  John- 
son presented  and  offered  to  one  William  H.  Nicholson  some 
of  Hamer's  'checks,  calling  for,  in  the  aggregate,  $17,  and 
represented  to  him  that  they  were  good,  and  of  nearly  par 
value,  when  they  were  not  good  and  of  such  value,  etc.,  and 
by  means  of  such  pretence  obtained  a  set  of  harness,  etc.  It 
is  nowhere  averred  that  the  checks  were  delivered  to  Nichol- 
son, or  that  they  were  received  by  him  in  payment  for  the 
harness.  It  seems  to  us  that,  in  a  case  like  the  present,  there 
should  have  been  such  an  averment."  The  case  cited  was  ap* 
proved  in  State  v.  Orvia,  13  Ind.  569,  and  in  Jones  v.  Staie, 
50  Ind.  473. 

It  must  be  held,  therefore,  in  the  case  now  before  us, 
that  the  court  erred  in  overruling  the  motion  to  quash  the 
indictment. 

The  judgment  is  reversed  and  cause  remanded,  with  in- 
structions to  quash  the  indictment,  etc.  The  clerk  will  issue 
notice  for  the  return  of  the  appellant  to  the  sheriff  of  Wabasb 
county. 
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No.  10,046. 
BOTTORFF  ET  AL.  V.  CoVERT  ET  AL. 

Decedents'  Estates. — Fraudulent  Convofanee, — Chrediior, — A  single  creditor^ 
as  well  as  an  administrator  or  an  executor,  may  maintain  an  action  to 
set  aside  a  sale  of  lands  fraudulently  made  by  a  deceased  debtor. 

Same. — Petition  of  Creditor  for  Sale  of  Land  to  Pay  Debts, — Statute  Ckmstrued, — 
Section  2342,  B.  S.  1881,  which  authorizes  a  creditor  to  obtain  an  order 
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requiring  the  administrator  or  the  executor  to  file  a  petition  for  a  sale 
of  the  decedent's  lands,  only  authoriases  such  order  for  the  sale  of  lands 
owned  by  him  at  the  time  of  his  death,  and  not  such  as  may  have  been 
fraudulently  conveyed. 

8ame. — Credilor  May  Set  Aside  Sale  cf  Land  FrauduletUlt^  Conveyed, — A  single 
creditor  may  maintain  the  action,  and  after  the  sale  is  set  aside  the 
land  becomes  assets  in  the  hands  of  the  administrator  or  executor,  who 
thereafter  settles  the  estate  in  the  usual  way. 

Same. — ChmplairU. — Inadoency.  —Where  the  complaint  in  such  case  avers 
that  the  decedent,  at  the  time  of  such  conveyance,  had  no  other  prop- 
erty, and  there  are  no  assets  in  the  hands  of  the  administrator,  the  com- 
plaint is  sufficient  in  this  respect,  as  it  is  not  necessary  to  aver  that  the 
decedent  did  not  thereafter  acquire  property. 

Same. — Motion  to  Annul  Order  to  Sell, — I\uetiee, — A  motion  to  strike  out  an 
order  requiring  the  administrator  to  sell  the  land  and  apply  the  pro- 
ceeds upon  the  creditor's  debt  was  too  broad,  as  the  direction  to  sell  the 
land  was  right  though  the  direction  to  apply  the  proceeds  was  wrong. 

From  the  Clark  Circuit  Court. 

A.  Bowling  and  Jf.  (7.  Hester ^  for  appellants. 
J.  K.  Marshy  for  appellees. 

Best,  C. — The  appellee  Mary  E.  Covert  brought  this  action 
against  George  BottorfiP,  Alexander  Bottorff,  and  Matilda 
Bottorff,  administratrix  of  the  estate  of  William  Bottorff,  de- 
ceased, to  set  aside  a  certain  conveyance  as  fraudulent,  and  to 
subjecf  the  land  to  the  payment  of  a  judgment  the  appellee 
had  recovered  against  the  estate  of  said  decedent. 

The  complaint  averred,  in  substance,  that  on  the  26th  day 
of  September,  1871,  and  while  the  appellee  was  a  minor,  one 
Miles  Bottorff  became  her  guardian,  and  executed  his  bond, 
with  William  Bottorff  as  his  surety;  that  immediately  there- 
after said  guardian  received  $600  belonging  to  the  appellee 
and  converted  the  same  to  his  own  use;, that  William  Bot- 
torff was,  at  the  time,  the  owner  of  the  real  estate  in  the 
complaint  described,  and  after  he  had  learned  that  said  guar- 
dian had  converted  said  money  as  aforesaid,  he  and  said  Ma- 
tilda, on  the  31st  day  of  January,  1876,  for  the  purpose  of 
defrauding  the  appellee  out  of  her  claim,  conveyed  said  land 
to  George  and  Alexander  Bottorff,  two  of  their  children,  who 
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accepted  said  conveyance  to  aid  them  in  such  fraudulent  pur- 
pose; that  on  the  12th  day  of  July^  1881^  the  appellee  re- 
covered a  judgment  upon  said  bond  against  said  Miles  Bot- 
torff and  the  estate  of  said  decedent  for  $420^  which  remains 
wholly  unpaid ;  that  said  Miles  is  notoriously  insolvent,  and 
said  William,  at  the  time  of  such  conveyance,  had  no  other 
property,  nor  are  there  any  assets  in  the  hands  of  said  admin- 
istratrix with  which  to  pay  said  judgment,  or  any  part  thereof; 
that  said  Matilda  claims  a  lien  upon  said  land,  acquired  against 
said  George  and  Alexander,  at  the  time  of  such  conveyance, 
etc.  Prayer  that  the  conveyance  be  set  aside,  the  lien  can- 
celled, and  for  other  relief. 

A  demurrer  to  the  complaint,  on  the  ground  that  the  plain- 
tiff had  not  legal  capacity  to  sue,  and  because  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
was  overruled,  and  an  answer  in  denial  was  filed.  The  issue 
was  tried  by  the  court,  a  finding  made  for  the  appellee,  and, 
over  a  motion  for  a  new  trial,  judgment  was  rendered  upon 
the  finding,  setting  aside  the  conveyance  and  ordering  the  ad- 
ministratrix to  sell  the  land  as  required  by  law,  so  that  the 
proceeds  might  be  applied  in  payment  of  the  judgment.  A 
motion  to  modify  the  judgment  by  striking  therefrom  the  por^ 
tiou  directing  the  administratrix  to  sell  the  land  was  over- 
ruled, and  these  several  rulings  are  assigned  as  error. 

The  purpose  of  this  action  was  to  set  aside  the  conveyance 
alleged  to  have  been  fraudulently  made  by  the  decedent,  and 
to  subject  the  land  to  the  payment  of  the  appellee's  judgment. 

Lands  thus  conveyed  and  held  by  a  person  with  knowledge 
of  the  fraud,  are  liable  to  be  sold  for  the  payment  of  the  de- 
cedent's debts.     R.  S.  1881,  sections  2333  and  2334. 

To  render  such  lands  available,  it  is  necessary  to  avoid  such 
fraudulent  conveyance,  and  the  principal  question  discussed 
upon  the  demurrer  to  the  complaint  is  whether  a  creditor  can 
maintain  such  action  wjiile  the  estate  is  in  process  of  settle- 
ment. The  appellants  insist  that  such  action  can  alone  be 
maintained  by  the  executor  or  the  administrator;  while  the 
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appellee  insists  that  it  may  also  be  maintained  by  the  cred- 
itors. The  statute^  as  before  remarked^  renders  lands  thus 
conveyed  and  held,  liable  to  be  sold  for  the  payment  of  the 
decedent's  debts,  and  it  empowers  an  executor  or  administra- 
tor who  has  been  authorized  to  sell  lands  thus  conveyed,  to 
file  a  petition  before  the  sale  to  avoid  the  fraudulent  convey- 
ance.    R.  S.  1881,  section  2335. 

It  has  also  been  held,  under  a  precisely  similar  statute  in 
the  Revision  of  1852,  that  an  administrator  may,  before  he 
obtains  an  order  to  sell,  file  his  petition  to  set  aside  a  convey- 
ance as  fraudulent,  if  it  is  shown  that  it  will  be  necessary  to 
sell  the  land  for  the  payment  of  the  decedent's  debts.  Love 
V.  Mikals,  11  Ind.  227.  The  same  right  undoubtedly  exists 
under  the  Revision  of  1881,  and  it  thus  appears  that  an  ad- 
ministrator or  executor  has  ample  authority,  either  before  or 
after  he  obtains  an  order  to  sell  real  estate,  to  maintain  an 
action  to  set  aside  a  fraudulent  conveyance,  and  to  subject 
lands  thus  conveyed  to  the  payment  of  the  decedent's  debts. 

Can  a  creditor  also  maintain  such  action?  The  statute 
does  not  authorize  it,  and  the  appellants  insist  that  the  rem- 
edy furnished  by  the  statute  is  exclusive.  The  appellee,  upon 
the  other  hand,  insists  that  this  right  is  possessed  independent 
of  the  statute,  and  that  the  remedy  thus  furnished  is  only 
cumulative.  This  question  has  not  been  passed  upon  since 
the  Revision  of  1881  went  into  force,  but  while  the  Revision 
of  1852,  containing  precisely  the  same  statutes,  was  in  force, 
this  court,  in  the  case  of  Tyler  v.  Wilkerson,  20  Ind.  473,  held 
that  creditors  might  maintain  an  action  to  set  aside  such  con- 
veyance, and  that  the  remedy  given  by  statute  to  the  admin- 
istrator was  simply  cumulative.  The  case  was  again  before 
this  court,  and  its  previous  ruling  was  adhered  to  upon  this 
point.  Tyler  v.  WUkersoriy  27  Ind.  450.  Since  then  it  has 
not  been  passed  upon.  It  is  true  that  the  facts  averred  in 
the  case  of  Baugh  v.  Boles,  66  Ind.  376,  presented  this  and 
some  other  questions,  but  this  precise  question  was  not  con- 
sidered.    The  action  was  treated  as  a  proceeding  to  collect  a 
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claim  against  the  decedent  from  his  heir^  and  it  was  held,  as 
has  often  been  decided  in  this  State,  that  this,  as  a  general 
rule,  can  only  be  done  through  an  administration  of  the  es- 
tate. This  case  can  not,  therefore,  be  regarded  as  a  decision 
of  this  question.  The  cases  first  above  alluded  to  settle  the 
question  that  creditors,  under  the  revision  of  1852,  could 
maintain  an  action  simply  to  set  aside  a  fraudulent  convey- 
ance, and  we  perceive  no  reason  why  the  same  right  does  not 
exist  under  the  Revision  of  1881. 

The  appellants  also  insist  that  section  2342  of  the  B.  S. 
1881  authorizes  the  creditor  to  require  the  administrator 
to  file  his  petition  for  the  sale  of  lands  thus  conveyed,  and 
that  the  remedy  thus  given  precludes  the  idea  that  he  may 
himself  maintain  an  action  to-set  aside  such  conveyance.  The 
statute  alluded  to  provides  that  '^Any  creditor  of  the  dece- 
dent whose  claim  shall  have  been  filed  and  allowed  bv  the 
court  may  file  his  petition  showing  the  insufficiency  of  the 
personal  estate  of  the  decedent  to  pay  the  liabilities  thereof, 
and  that  the  decedent  died  owning  real  estate  liable  to  be  made 
assets  for  the  payment  of  his  debts,  and  praying  an  order  re- 
quiring the  executor  or  administrator  to  proceed  to  sell  such 
real  estate  for  the  payment  of  such  debts.''  The  executor  or 
administrator  is  entitled  to  five  days'  notice  of  the  time  when 
the  petition  will  be  presented  for  hearing,  and,  if  upon  the 
hearing,  the  petition  is  found  to  be  true,  the  court  is  required 
to  order  the  executor  or  administrator,  within  a  reasonable 
time,  to  be  fixed  by  the  court,  to  file  a  petition  for  the  sale  of 
the  land.  It  will  be  observed  that  this  statute  does  not  in 
terms  apply  to  lands  fraudulently  conveyed,  but  such  as  the 
decedent  owned  at  the  time  of  his  death,  and  we  do  not  think 
it  can  be  construed  to  embrace  the  former.  The  reason  is  ob- 
vious. When  the  executor  or  administrator,  at  the  instance 
of  a  creditor,  is  ordered  to  proceed,  he  is  required  to  file  a  pe- 
tition. This  is  the  ordinary  petition,  and  the  widow,  if  any, 
and  the  heirs  of  the  decedent,  must  be  made  parties,  as  the 
title  to  such  lands  as  he  owned  at  the  time  of  his  death  is  in 
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them.  The  title  to  lands  fraudulently  conveyed  is  not  in  them, 
nor  have  they  any  interest  in  such  lands.  The  title  is  in  the 
purchaser,  and  such  lands,  as  between  him  and  his  vendor  or 
his  heirs,  belong  to  the  purchaser.  The  purchaser  holds  such 
lands  subject  to  the  claims  of  the  vendor's  creditors,  and  they 
may  be  sold  to  satisfy  his  debts ;  but  if  sold,  and  the  proceeds 
exceed  the  amount  of  the  debts,  the  excess  belongs  to  the 
purchaser  and  not  to  the  vendor's  heirs.  There  is  no  necessity 
to  file  a  petition  as  required  by  said  section,  and  we  do  not  think 
its  provisions  apply  to  lands  fraudulently  conveyed.  This 
section,  therefore,  can  not  affect  the  question  under  discussion. 

The  cases  above  alluded  to  hold  that "  creditors  "  may  main- 
tain the  action,  and  this  has  led  us  to  enquire  whether  the  same 
may  be  done  by  a  single  creditor,  without  any  enquiry  as  to 
the  rights  of  other  creditors.  Jn  chancery,  where  one^  creditor 
sought  to  sell  property  for  the  payment  of  his  claim,  it  was 
never  permitted  without  an  enquiry  as  to  the  rights  of  other 
creditors.   Wilson  v.  Davis,  37  Ind.  141,  and  authorities  cited. 

The  purpose  of  the  requirement  w&s  to  effect  a  complete 
settlement  of  the  estate  in  chancery.  The  object  of  this  suit 
is  different.  Its  purpose  is  simply  to  vacate  the  sale  so  that 
the  land  may  become  assets  for  the  payment  of  debts.  After 
this  is  done,  the  estate  is  settled  by  the  executor  or  adminis- 
trator in  the  usual  way.  There  is  no  necessity  for  such  en- 
quiry under  our  system,  and  no  reason  now  occurs  to  us  why 
the  rule  should  apply  to  this  case.  Where  there  is  a  neces- 
sity for  selling  lands  thus  conveyed,  the  creditor  ha^  an  inter- 
est, and  if  he  is  willing  to  assume  the  risks  of  a  contest,  the 
fruits  of  which,  if  successful,  will  enure  to  the  benefit  of  all 
the  creditors,  we  know  of  no  good  reason  why  he  may  not 
maintain  the  action.  The  law  ought  not  to  shield  such  pur- 
chasers by  limiting  the  means  by  which  such  property  can  be 
placed  where  it  justly  belongs,  and,  therefore,  we  are  of  opin- 
ion that  such  action  may  be  maintained  by  any  creditor. 

The  appellants  also  insist  that  the  complaint  was  insuffi- 
VOL.  90.— 33 
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cient,  because  it  did  not  show  that  the  decedent  did  not  leave 
other  real  estate^  and  that  no  assets  came  into  the  hands  of 
the  administratrix.  We  think  the  complaint  in  this  respect 
sufficient.  It  is  averred  that  the  decedent  had  no  other  prop- 
erty at  the  time  the  conveyance  was  made.  If  so,  and  the 
conveyance  was  made,  as  alleged,  it  was  fraudulent  as  against 
creditors.  The  cause  of  action  that  then  accrued  continued, 
and  if  there  was  no  property  at  the  commencement  of  the 
suit  with  which  to  satisfy  the  claim,  the  appellee  was  entitled 
to  have  the  conveyance  set  aside.  The  averment  is  '^  that 
there  are  no  assets  in  the  hands  of  the  administratrix.'^  The 
term  '*  assets  "  embraces  all  property  liable  to  be  sold  for  the 
payment  of  the  decedent's  debts,  and  the  averment  was  suffi- 
cient to  show  that  there  was  nothing  with  which  to  pay  the 
appellee's  judgment.  It  was  not  necessary  to  aver  that  the 
decedent  did  not  acquire  property,  after  the  conveyance.  Chx 
V.  Hunter  J  79  Ind.  590;  Bruker  v.  Keheyy  72  Ind.  51. 

The  complaint  was  sufficient  and  the  demurrer  properly 
overruled. 

A  new  trial  was  asked  on  the  ground  that  the  finding  was 
contrary  to  law,  and  not  supported  by  sufficient  evidence. 
We  have  examined  the  evidence,  and  under  the  well  estab- 
lished rule,  that  where  there  is  any  evidence  tending  to  sup- 
port all  the  material  averments  of  the  complaint,  this  court 
will  not  disturb  the  judgment  upon  the  weight  of  the  evi- 
dence, we  can  not  disturb  this  judgment  on  that  ground. 

The  appellants  also  insist  that  the  court  erred  in  refusing 
to  modify  the  judgment  as  requested.  The  motion  was  to 
strike  out  that  portion  requiring  the  land  to  be  sold  and  the 
proceeds  to  be  applied  upon  the  appellee's  judgment.  Tliis 
motion  was  top  broad.  It  was  proper  to  order  the  land  sold, 
but  the  proceeds  should  not  be  applied  upon  the  judgment  to 
the  exclusion  of  other  creditors,  if  any.  The  proceeds  must 
be  applied  upon  the  debts  generally,  and  the  judgment  may 
be  yet  so  modified,  if  necessary.  The  motion  as  made  was  too 
broad,  and  for  that  reason  was  properly  overruled. 
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This  disposes  of  all  the  questions  discussed,  and  as  we  are 
of  opinion  that  there  is  no  error  in  the  record,  the  judgment 
should  be  affirmed. 

Peb  Cubiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellants'  costs. 

Opinion  filed  at  the  Kovember  term,  1882. 

Petition  for  a  rehearing  overruled  at  the  May  term,  1883. 


m  m 


No.  10,239. 

Nicholson  v.  Combs  et  au 

Promissort  Note. — ExeeuHon, — ^The  execution  of  a  promissory  note  in- 
cludes both  a  signing  and  delivery,  and  implies  a  complete  contract. 

Same. — Material  AUeraJbwn, — The  material  alteration  of  a  promissory  note 
made  at  the  instance  of  the  payee,  and  without  knowledge  of  the  maker, 
releases  the  latter  from  liability. 

Same. — After  a  promissory  note  is  signed  and  delivered,  the  procurement 
by  the  payee  of  an  additional  signature,  without  the  knowledge  of  the 
maker,  releases  the  latter. 

From  the  Clark  Circuit  Court. 

J.  H.  Stotsejiburg,  for  appellant. 
M.  C.  Hester y  for  appellees. 

Elliott,  J. — ^To  the  complaint  of  appellant,  charging  that 
the  appellees  William  C.  Combs,  Richard  F.  Nugent  and 
David  S.  Koons  executed  to  him  the  promissory  note  sued  on, 
the  appellees  Combs  and  Nugent  answered  separately.  The 
answer  of  the  former  is,  omitting  formal  parts,  as  follows : 
^^  That  afler  he  and  his  co-defendant  Richard  F.  Nugent  had 
executed  and  delivered  the  note  sued  on  herein,  and  without 
the  knowledge  or  consent  of  this  defendant,  the  plaintiff  pro- 
cured David  S.  Koons  to  subscribe  the  said  note  as  one  of  the 
makers  thereof.'^ 

It  is  urged  that  the  answer  is  bad,  for  the  reason  that  it 
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does  not  aver  that  the  name  of  Koons  was  added  after  the 
note  was  completed.  This  position  is  not  tenable.  The  word 
executed  implies  both  a  signing  and  a  delivery^  and  a  signed 
note  daly  delivered  is  a  complete  contract.  In  a  legal  sense 
the  word  ^^ execute'^  includes  delivery  and  implies  a  complete 
contract.  Oraham  v.  Oraham,  55  Ind.  23,  vide  p.  28 ;  Prather 
V.  Zulauf,  38  Ind.  155. 

It  is  settled  law  in  this  State  that  the  material  alteration  of 
a  promissory  note,  made  at  the  instance  of  the  payee,  and 
without  the  knowledge  of  the  maker,  releases  the  latter  from 
all  liability  on  the  note.  Hert  v.  Oehler,  80  Ind.  83 ;  Bow- 
man v.  MUehelly  79  Ind.  84 ;  Monroe  v.  Paddock^  75  Ind.  422. 
It  is  also  firmly  settled  that  the  addition  of  the  name  of  a  party 
as  maker  is  a  material  alteration  of  the  instrument.  Harper 
v.  State,  ex.  reL,  7  Blackf.  61 ;  Henry  v.  Goals,  17  Ind.  161 ; 
Bowers  v.  Briggs,  20  Ind.  139 ;  Bigelow  Bills  and  Notes,  579. 

The  answer  was  unquestionably  good. 

The  answer  of  Nugent  is  the  same  as  that  of  Combs,  with 
the  exception  of  a  change  in  names,  and  the  questions  arising 
upon  it  are,  therefore,  disposed  of  by  what  has  been  said  in 
considering  the  latter's  answer. 

There  was  testimony  showing  that  the  note  sued  on  was 
signed  and  delivered  by  the  appellees,  that  it  was  accepted  by 
the  appellant,  and  that,  aft^r  this  had  taken  place,  the  latter, 
without  the  knowledge  of  the  former,  procured  Koonstosign 
as  a  maker ;  it  can  not,  therefore,  be  said  that  the  finding  of 
the  trial  court  is  not  sustained  by  the  evidence. 

After  the  signing  and  delivery  of  the  note,  the  appellees 
could  not  recall  it  nor  the  appellant  change  it.  From  that 
time  it  became  a  complete  and  perfect  contract.  The  silence 
of  the  makers  vested  no  authority  in  the  payee  to  procure  an 
additional  signature  to  the  note.  The  delivery  of  the  note 
closed  the  contract,  and  it  was  the  duty  of  the  appellant  to 
have  kept  it  unchanged. 

Judgment  affirmed. 

HowK,  J.,  took  no  part  in  the  decision  of  this  case« 
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Madgett  i;.  Fleekob  et  al. 

Principal  and  Subett. — Land  of  Surety  Sold  on  Execution  and  Purehased  hy 
IHncipal — A  principal  debtor  who  buys  the  lands  of  his  surety  upon 
execution  issued  against  them  jointly,  merely  pays  his  own  debt,  and  in 
equity  takes  no  title  to  the  lands. 

Practice. — Harmless  Error. — There  is  no  available  error  in  sustaining  a 
demurrer  to  a  good  paragraph  of  complaint,  if  the  same  facts  might  be 
proved  under  another  paragraph  upon  which  there  is  issue  and  a  trial. 

From  the  Brown  Circuit  Court. 

—  Darraly  B.  L.  Ooffey,  T.  W.  Woollen  and  D.  D.  Banta, 
for  appellant. 

G.  W,  Gooper,  for  appellees. 

fiiCKNELL^  C  C. — The  complaint  by  the  appellant  against 
the  appellees  contains  four  paragraphs. 

The  first  prays  that  the  plaintiff's  title  to  a  certain  quarter 
section  of  land  may  be  quieted. 

The  other  three  paragraphs  pray  that  a  certain  sale  on  ex- 
ecution of  the  plaintiff  ^s  said  land  to  the  defendants  may  be 
declared  invalid^  and  that  the  certificate  of  purchase  given, 
by  the  sheriff  may  be  cancelled.  The  difference  between  the 
second^  third  and  fourth  paragraphs  is,  that  the  second  states 
in  general  terms  that  said  land  was  not  subject  to  levy  and 
sale  under  said  execution ;  while  the  second  and  third  para- 
graphs state  the  facts  particularly,  showing  that  a  certain 
judgment  rendered  against  the  plaintiff  and  the  defendant 
Milton  Fleenor,  was  against  said  Fleenor  as  principal  and 
the  plaintiff  as  surety,  and  was  not  to  be  levied  of  the  plain- 
tiff's property  until  after  the  exhaustion  of  said  Fleenor's 
property,  and  that  the  sheriff,  under  an  execution  thereon, 
sold  said  land  as  the  plaintiff's  property  to  the  defendant  Jo- 
seph Fleenor,  who  bought  it  as  the  agent  of  and  with  the 
money  of  said  Milton  Fleenor,  and  took  the  certificate  of 
purchase  in  his  own  name,  and  holds  it  for  the  benefit  of  said 
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Milton  Fleenor,  and  that  the  two  Fleenors  "  colluded ''  to- 
gether in  said  purchase  in  order  to  defraud  the  plaintiff  and 
compel  him  to  pay  said  Milton  Fleenor's  debt.  Demurrers 
to  the  first,  third  and  fourth  paragraphs  were  sustained  by 
the  court,  and  upon  these  rulings  the  errors  are  assigned. 

The  question  presented  by  the  third  and  fourth  paragraphs 
is,  can  a  principal,  who  refuses  to  pay  his  debt,  and  buys  the 
surety's  land  at  a  sale  under  an  execution  against  both,  be 
permitted  to  hold  the  land  as  against  the  surety,  and  thus 
compel  the  surety  to  pay  the  debt  which  such  principal  ought 
to  have  paid. 

As  between  the  principal  and  the  surety  in  such  a  case,  the 
principal  merely  pays  his  debt  to  the  amount  of  his  bid,  and 
equity  requires  that  the  surety  shall  hold  the  title  to  the  land, 
unclouded  by  such  a  purchase. 

In  VanHome  v.  Everson,  13  Barb.  626,  VanHorne  gave  a 
bond  conditioned  for  the  payment  of  money.  One  Gross  held 
a  life-estate  in  certain  land,  with  remainder  to  VanHome's 
wife  in  fee ;  they  mortgaged  the  land  to  secure  the  payment 
of  the  bond ;  VanHorne  &iled  to  pay  the  money  and  the  land 
was  sold  under  the  mortgage;  VanHorne  bought  it  and 
claimed  to  hold  it  as  against  the  mortgagors,  but  the  court 
said  he  could  not  be  permitted  "  to  make  out  a  good  title 
through  his  own  turpitude  and  dishonesty.'' 

The  third  and  fourth  paragraphs  of  the  complaint  are,  there- 
fore, substantially  good. 

The  only  objections  made  to  the  first  paragraph  of  the  com- 
plaint are  that  it  does  not  contain  the  full  names  of  the  parties, 
and  that,  after  stating  the  plaintiff's  ownershipand  possession* 
of  the  land,  it  states  that  '^  The  defendants  pretend  to  claim 
some  interest  in,  to  wit,  a  title  in  fee  to  the  whole  or  some 
part  thereof,  or  claim  to  said  real  estate,  derived  through  a 
certain  pretended  judicial  sale  thereof,  and  adverse  to  the  title 
of  the  said  plaintiff." 

But  this  paragraph,  in  its  title,  contains  the  fiill  names  of 
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the  plaintiff  and  of  the  defendants,  and  mentions  them  after- 
wards as  ^'the  said  plaintiff '^  and  'Hhe  said  defendants/^ 
This  is  sufficient ;  in  such  a  ease  the  proper  names  of  the  parties 
need  not  be  repeated  in  the  body  of  the  paragraph. 

As  to  the  other  objection,  such  a  mistake  as  the  use  of  the 
word  "  in  "  instead  of  the  word  "  therein,"  after  the  word 
"^  interest,"  could  not  mislead,  and  must  be  held  immaterial. 
The  court,  therefore,  erre4  in  sustaining  the  demurrers,  but 
the  errors  appear  to  have  been  harmless. 

The  cause  was  tried  by  the  court  upon  the  second  paragraph 
of  the  complai^nt  and  the  general  denial  thereof.  The  finding 
and  judgment  were  for  the  appellant  as  to  three  forty  acres 
of  the  quarter  section  in  controversy,  and  that  the  appellees 
have  no  title  thereto,  and  that,  as  to  the  fourth  forty  acres  of 
^d  quarter  section,  the  defendants  are  entitled  to  the  posses- 
sion thereof,  and  the  court  decreed  that  said  levy  and  certif- 
icate of  sale,  as  to  said  three  forty-acre  tracts,  should  be  can- 
oelled,  set  aside  and  held  for  naught,  and  that  the  appellant 
should  recover  his  costs. 

The  evidence  is  not  in  the  record,  but  the  facts  particularly 
stated  in  the  paragraphs  demurred  to  were  admissible  in  evi- 
dence under  the  general  allegations  of  the  second  paragraph, 
and  the  rule  is  that  where  the  plaintiff,  under  one  paragraph 
of  the  complaint  may  have  the  ftiU  benefit  of  the  &cts  prop- 
erly pleaded  in  other  paragraphs,  there  is  no  available  error 
in  sustaining  demurrers  to  such  other  paragraphs.  Whiteman 
V.  Harriman,  85  Ind.  49. 

The  judgment  ought  to  be  affirmed. 

Feb  Cubiah. — ^It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the  same 
is  hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 


620  SUPREME  CXDURT  OF  INDIANA, 

EtheL  V.  Batchelder. 
No.  10,874 

Ethel  v.  Batcheldeb. 

Tax  Sales  of  Real  Estate.— Return  to  Quid  TiiU,--Marned  Waman.-^ 
Sufficiency  of  OomplaiTU, — Demurrer. — In  an  action  bj  a  married  woman 
to  quiet  the  title  to  her  real  estate  against  the  purchaser  thereof,  for 
State  and  county  or  citj  taxes,  if  she  fail  to  show  that  her  real  estate 
was  not  legally  subject  to  taxation  for  State  and  county  or  city  purposes, 
or  that  the  delinquent  and  current  taxAs  and  costs,  for  which  her  real 
estate  was  sold,  were  not  properly  and  legally  assessed  and  charged 
against  her  and  her  property,  or  that  the  several  sales  of  her  real  estate 
for  taxes,  by  the  treasurers  of  the  county  and  city  respectively,  were,  in 
some  manner  or  for  some  cause,  irregular,  illegal  and  void,  or  that  she 
had  redeemed,  or  offered  to  redeem,  her  real  estate  from  the  tax  sales 
thereof,  in  the  manner  prescribed  by  law,  her  complaint  must  be  held 
bad  on  a  demurrer  thereto,  for  the  want  of  sufficient  facts. 

Same. — BedemptUm, — Rights  </  Married  Woman. — OertifixUe  of  Scde, — J\Mae»- 
sion  of  ^eawK», — £en(8  aikd  I^vfits. — Under  section  210  of  the  tax  law  of 
December  21st,  1872,  a  married  woman  might  redeem  her  lands  from 
sales  thereof  for  taxes  within  two  years  after  the  expiration  of  her  disa- 
bility, but  the  statute  gave  her  no  additional  rights  in  relation  to  such 
redemption ;  and  under  section  203  of  the  same  law  (1  R.  S.  1876,  p. 
120),  the  auditor's  certificate  of  the  tax  sale  entitled  the  holder  to  the  pos- 
session of  the  premises  therein  described,  and  this  title  to  ponsession 
carried  with  it  the  ownership  of  the  rents  and  profits  of  the  lands,  with- 
out  liability  to  account  therefor. 

PRAcmcE. — Reveraal  of  JudgmenL — Supreme  (hurt. — Where  a  cause  is  tried 
upon  issues  joined  on  a  complaint  of  two  or  more  paragraphs,  and  it 
appears  that  a  demurrer  to  one  of  the  paragraphs  has  been  erroneously 
overruled,  the  Supreme  Court  will  reverse  the  judgment  for  such  erro- 
neous ruling,  unless  the  record  affirmatively  shows  that  the  verdict  and 
judgment  rest  exclusively  upon  the  good  paragraphs  of  the  complaint. 

From  the  Madison  Circuit  Court. 

(7.  L.  Henry  and  jff.  (7.  Ryan,  for  appellant. 
M,  8.  Robinson^  J.  W,  Lovett  and  I,  L.  Bloomery  for  atp- 
pellee. 

HowK,  J. — Upon  the  record  of  this  cause  the  appellant, 
the  defendant  below,  has  assigned  errors  as  follows : 

1.  In  overruling  his  demurrer  to  the  first  paragraph  of  ap- 
pellee's complaint;  and, 
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2.  In  overruling  his  motion  for  a  new  trial. 

We  will  consider  and  decide  the  questions  presented  by 
these  alleged  errors  in  the  order  of  their  assignment. 

1.  In  the  first  paragraph  of  her  complaint  the  appellee  al- 
leged^ in  substance^  that  she  then  was,  and  for  more  than 
ten  years  last  past  had  been,  a  married  woman ;  that  she  then 
was,  and  since  April  26th,  1863,  had  been,  the  owner  in  fee 
simple  of  certain  real  estate,  particularly  described,  in  the 
city  of  Anderson,  in  Madison  county ;  that  on  February  12th, 
1877,  at  a  sale  for  taxes  held  by  the  treasurer  of  Madison 
county,  the  said  real  estate  was  sold  by  such  treasurer  to  one 
Charles  F.  Williams  for  $22.82,  the  amount  of  delinquent 
and  current  taxes  due  the  county  and  State,  and  costs,  and 
the  county  auditor  issued  to  such  purchaser  a  certificate  there- 
for according  to  law ;  that  said  Williams  assigned  such  cer- 
tificate to  one  H.  C.  Hyan,  on  May  15th,  1877,  and  said 
Byan,  on  December  2l9t,  1877,  assigned  the  same  to  one  John 
H.  Terhune,  and  that  on  February  13th,  1879,  said  Terhune 
received  from  the  county  auditor  a  deed  of  such  real  estate,  a 
copy  of  which  deed  was  therewith  filed ;  that  on  the  —  day 
of  February,  1879,  said  real  estate  was  sold  by  the  treasurer 
of  the  city  of  Anderson,  for  delinquent  and  current  city  taxes, 
to  one  F.  M.  Mulligan  for  the  sum  of  $43.26,  and  a  certifi- 
cate of  purchase  was  issued  to  said  Mulligan  therefor,  which 
certificate  was  afterwards  assigned  by  him  to  said  Terhune, 
and  by  him  to  the  appellant;  that  on  August  29th,  1879, 
Terhune  and  wife  conveyed  by  quitclaim  deed  their  interests 
in  such  real  estate ;  that  thereupon  the  appellant  took  and 
had  ever  since  retained  possession  of  such  real  estate,  and  had 
rented  and  controlled  the  same,  and  had  received  as  rents 
therefor  the  sum  of  three  hundred  and  fifty  dollars. 

And  the  appellee  averred  that,  by  reason  of  her  coverture 
at  the  times  of  such  tax  sales  and  the  continuance  of  her  cov- 
erture until  the  commencement  of  this  suit,  she  had  the  right 
to  redeem  such  real  estate  from  such  tax  sales ;  that  the  au- 
ditor's deed  thereof  was  wrongfully  made  to  Terhune,  and 
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he  and  appellant  had  no  right  to  the  possession  of  the  real 
estate  or  to  receive  the  rents  thereof^  and  she  averred  that  the 
amount  received  by  appellant  exceeded  the  amount  of  such 
tax  sales^  with  all  penalties  and  interest  thereon^  and  all  taxes 
lawfully  assessed  against  such  real  estate  and  paid  by  appellant, 
with  all  penalties  and  interest  thereon,  and  all  legal  charges 
against  the  same,  and  exceeded  the  amount  necessary  for  ap- 
pellee to  pay  for  the  redemption  of  the  real  estate  from  such 
tax  sales ;  and  the  appellee  said  that  she  was  entitled  to,  and 
appellant  was  wrongfully  in,  the  possession  of  such  real  es- 
tate, and  he  unlawfully  detained  the  same  from  her  by  reason 
of  the  premises,  and  that  such  tax  deed  and  the  appellant's 
claim  were  a  cloud  upon  appellee's  title  to  such  real  estate 
which  should  be  removed  by  the  decree  of  the  court.  Where- 
fore the  appellee  prayed  the  court  for  an  accounting  between 
her  and  the  appellant  as  to  the  amount  due  him  by  reason  of 
such  tax  sales,  penalties,  interest  and'  charges,  and  all  taxes, 
penalties  and  interest  paid  by  him,  and  for  all  rents  and  profits 
due  her  and  collected  by  him,  and  for  such  decree  in  regard 
thereto  as  may  be  deemed  just  and  equitable;  and  she  prayed 
judgment  for  the  possession  of  such  real  estate,  and  that  her 
title  thereto  might  be  forever  quieted  and  set  at  rest  as  against 
the  appellant,  and  for  all  proper  relief. 

We  are  of  the  opinion  that  the  facts  alleged  by  appellee  in 
the  first  paragraph  of  her  complaint  were  not  sufficient  to 
constitute  a  cause  of  action,  and  that  the  demurrer  thereto 
ought  to  have  been  sustained.  It  will  be  observed  that  there 
are  no  averments,  in  this  paragraph  of  complaint,  showing  or 
'  tending  to  show  that  appellee's  real  estate  was  not  legally 
subject  to  taxation  for  State  and  county  or  city  purposes,  or 
that  the  delinquent  and  current  taxes  and  costs,  for  which  her 
real  estate  was  sold,  were  not  properly  and  lawfully  assessed 
and  charged  against  her  and  her  property,  or  that  the  several 
sales  of  her  real  estate,  by  the  treasurers  of  the  county  and 
city  respectively,  were  in  any  manner  or  for  any  cause  irreg^ 
uiar  or  illegal,  and,  therefore,  void.    Nor  was  it  alleged,  ia 
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the  first  paragraph  of  complaint,  that  the  appellee  had,  at  any 
time,  redeemed  or  offered  to  redeem,  her  real  estate  from  the 
tax  sales  thereof,  or  cither  of  them.  In  the  consideration  of 
the  sufficiency  or  insufficiency  of  the  first  paragraph  of  com- 
plaint, therefore,'  we  must  assume  at  the  outset,  that  the  ap- 
pellee^s  real  estate  was  regularly  and  lawfully  sold  by  the 
treasurers,  alike  of  the  county  and  city,  for  delinquent  and 
current  taxes  and  costs  properly  and  legally  assessed  against 
the  same,  and  that  the  appellee  had  neither  redeemed,  nor 
offered  to  redeem,  her  real  estate  from  either  of  the  sales 
thereof  for  taxes,  in  the  manner  prescribed  by  law. 

At  the  time  of  the  sale  of  appellee's  real  estate  for  taxes 
by  the  county  treasurer,  the  law  of  this  State  governing  the 
redemption  of  land  from  sales  for  taxes  for  State  and  county 
purposes,  as  applicable  to  the  case  in  hand,  was  sections  208 
and  210  of  the  act  of  December  21st,  1872,  '^  to  provide  for 
a  uniform  assessment  of  property,  and  for  the  collection  and 
return  of  taxes  thereon/'  1  E.  S.  1876,  p.  121.  Section  208 
provided,  in  substance,  that  the  owner  or  occupant  of  any  land 
sold  for  taxes,  or  any  other  person,  might  redeem  the  same 
at  any  time  within  two  years  after  the  last  day  of  such  sale, 
by  paying  to  the  county  treasurer,  for  the  use  of  the  purchaser, 
his  heirs  or  assigns,  the  sum  mentioned  in  his  certificate,  and 
the  amount  of  all  subsequent  taxes  paid,  with  fifty  per  centum 
-on  the  whole  sum  and  interest  from  the  date  of  purchase,  or 
from  the  time  of  payment.  In  section  210  it  was  provided  as 
follows :  '^  In&nts,  idiots,/emme9  covert^  and  insane  persons  may 
redeem  any  lands  belonging  to  them,  sold  for  taxes,  within  two 
years  afi;er  the  expiration  of  such  disability."  These  two  sections 
were  amended  by  an  act  approved  March  3d,  1877  (Acts 
1877,  Ileg.  Sess.,  p.  143) ;  and  the  amended  sections  remained 
in  force  until  they  were  superseded  bysections  6466  and  6467, 
K.  S.  1881,  which  took  effect  March  29th,  1881,  and  are  still 
in  force.  There  has  been  and  is  no  substantial  change  in  the 
two  sections,  except  in  relation  to  the  per  centum  to  be  paid 
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by  the  redemptioaer^  which  is  not  a  material  question  in  this 
case  as  now  presented. 

As  to  the  sale  for  city  taxes^  it  was  provided  at  the  time  of 
the  sale  in  section  42  of  the  general  law  of  March  14th^  1867, 
for  the  incorporation  of  cities^  that  the  owne)*  or  claimant  of 
any  lot  or  parcel  of  land  sold  for  city  taxes,  his  agent  or  attorney, 
might  redeem  the  same  ^^  upon  the  terms  and  in  like  manner 
as  the  lands  sold  for  State  and  county  taxes  are  redeemed,  by 
payment  to  the  city  treasurer.''     1  R.  S.  1876,  p.  284. 

It  was  averred  by  appellee  in  the  first  paragraph  of  her  com- 
plaint, that,  at  the  times  of  the  sales  of  her  real  estate  for 
taxes,  both  by  the  county  treasurer  and  city  treasurer,  and  at 
the  time  of  the  commencement  of  this  suit,  she  was  a  married 
woman.  There  £an  be  no  doubt,  therefore,  that  the  appellee^ 
had,  when  she  commenced  this  suit,  a  clear  legal  right  to  re- 
deem her  real  estate  from  the  sales  thereof  for  taxes,  although 
much  more  than  two  years  had  elapsed  since  the  dates  of  such 
sales.  We  are  of  the  opinion,  however,  that  she  could  re- 
deem her  real  estate  from  the  tax  sales  thereof  only  in  the 
manner  prescribed  by  the  statute,  that  is,  by  paying  to  the 
proper  county  or  city  treasurer,  for  the  use  of  the  purchaser, 
his  heirs  or  assigns,  the  sums  mentioned  in  the  certificates  re- 
spectively, and  the  amounts  of  all  subsequent  taxes  paid,  with 
the  legal  percentages  on  the  whole  sums,  and  interest  from 
the  dates  of  purchase  or  from  the  times  of  payment. 

It  will  be  seen  from  the  first  paragraph  of  the  complaint, a 
full  summary  of  which  we  have  given  in  this  opinion,  that  it  ^ 
fails  to  show,  in  any  manner,  that  the  appellee  had  redeemed, 
or  ofiered  to  redeem,  her  real  estat<e  from  the  tax  sales  thereof 
either  by  the  county  treasurer  or  by  tlie  city  treasurer,  in  the 
mode  prescribed  in  and  by  the  statute.  The  appellee  alleged 
that  the  appellant  had.no  right  to  the  possession  of  her  real 
estate,  or  to  receive  the  rents  thereof;  and  she  averred  that 
the  amount  of  rents,  received  by  the  appellant  from  her  real 
estate,  exceeded  the  amount  of  such  tax  sales,  with  all  pen- 
alties and  interest  thereon,  and  all  taxes  lawfully  assessed 
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against  such  real  estate  and  paid  bj  appellant,  with  all  pen- 
alties and  interest  thereon,  and  all  legal  charges  against  the 
same,  and  exceeded  the  amount  necessary  for  the  redemption 
of  the  real  estate  from  such  tax  sales ;  and  she  prayed  for  an 
accounting  between  her  and  the  appellant. 

The  fiicts  alleged  by  appellee  in  the  first  paragraph  of  her 
complaint  showed  very  clearly,  that,  under  the  law,  the  appel- 
lant or  his  assignors,  near  and  remote,  were  entitled  to  the 
possession  of  her  real  estate  from  the  date  of  the  first  tax 
sale  thereof,  and  of  the  certificate  issued  by  the  county  audi- 
tor therefor,  to  wit,  February  12th,  1877.  In  section  203  of 
the  tax  law  of  December  21st,  1872,  in  force  at  the  time  of 
such  sale,  it  was  expressly  provided  that  the  auditor's  certif- 
icate of  the  tax  sale  should  '^entitle  the  holder  to  the  pos- 
session of  the  premises  therein  described.''  1  R.  S.  1876,  p. 
120.  This  title  to  the  possession  of  the  real  esta;te  carried 
with  it  the  right  to  receive  the  rents  of  such  real  estate,  and 
the  absolute  ownership  of  such  rents  without  liability  to  ac- 
count therefor.  This  was  so,  we  think,  under  the  statute  in 
force  at  the  time  of  such  sale,  and  fixing  and  governing  the 
rights  as  well  of  the  purchaser  as  of  the  redemptioner,  whether 
the  latter  was  under  legal  disability  or  not.  The  statute  ex- 
tended the  time  within  which  the  appellee,  as  a  married  wo- 
man, might  redeem  her  real  estate  from  the  tax  sales  thereof; 
but  it  gave  her  no  additional  rights  in  relation  thereto  beyond 
those  of  any  adult  person,  male  or  female,  and  of  sound  mind. 

Under  the  averments  of  the  first  paragraph  of  the  com- 
plaint, the  tax  deed  of  the  real  estate  to  Terhune  was  improv- 
idently  and  illegally  executed  by  the  county  auditor  daring 
the  appellee's  coverture;  but  the  execution  of  this  deed  could 
not,  in  any  manner,  prejudice  the  appellee's  right  to  redeem 
her  real  estate  from  the  tax  sales  thereof,  in  the  mode  and 
within  the  time  prescribed  in  the  statute.  Nor  do  we  think 
that  the  execution  of  the  tax  deed  impaired  or  prejudiced,  in 
any  degree,  the  rights  of  the  appellant,  or  of  his  grantor  or 
assignor,  under  the  certificates  of  the  tax  sales  of  the  appel- 
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lee's  real  estate.  Our  conclusion  is^  therefore,  that  the  ooait 
clearly  erred  in  overruling  appellant's  demurrer  to  the  first 
paragraph  of  appellee's  complaint. 

The  second  paragraph  of  appellee's  complaint  was  a  com- 
plaint, in  the  ordinary  statutory  form,  for  the  recovery  of  the 
possession  of  the  same  real  estate  described  in  the  first  para- 
graph. We  can  not  say,  from  the  record  of  this  cause,  that 
the  finding  and  judgment  below,  in  appellee's  favor,  were  made 
and  rendered  wholly  and  exclusively  upon  the  second  para- 
graph of  the  complaint.  On  the  contrary,  we  think  that  a 
material  portion  of  the  finding  atid  judgment  herein,  as  shown 
by  the  record,  rests  exclusively  upon  the  first  paragraph  of 
complaint.  Where,  as  in  this  case,  the  judgment  below  is 
rendered  upon  a  complaint  of  two  or  more  paragraphs,  and 
it  appears  that  a  paragraph,  which  is  clearly  bad,  has  been 
held  good  upon  a  demurrer  thereto  for  the  want  of  sufficient 
facts,  and  the  ruling  assigned  here  as  error,  the  judgment  must 
be  reversed  by  this  court,  unless  the  record  shows  clearly  and 
affirmatively  that  such  judgment  was  rendered  wholly  and  ex- 
clusively on  the  good  paragraphs,  and  not,  also,  on  the  bad 
paragraph  of  the  complaint.  Softafer  v.  State,  ex  rd.y  49  Ind* 
460;  EvanmUe,  etc.,  Co.  v.  IVUdman,  63  Ind.  370;  Penn- 
sylvania Go.  V.  Holdermariy  69  Ind.  18. 

As  the  judgment  must  be  reversed  on  account  of  the  in- 
sufficiency of  the  first  paragraph  of  the  complaint,  we  need 
not  now  consider  or  decide  any  of  the  questions  arising  under 
the  alleged  error  of  the  court  in  overruling  the  appellant's 
motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  sustain  the  demurrer  to  the  first 
paragraph  of  complaint,  and  for  further  proceedings  not  in- 
consistent with  this  opinion. 
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Judgment. — Mulake. — Correetion, — I^uetiee, — Mistakes  in  judgments  may  go  527 

be  corrected  by  motion,  and  do  not  require  either  a  complaint  or  a         ''^^     ^ 
summons,  and  a  complaint  may  be  regarded  as  a  motion  and  a  summons 
as  a  notice ;  and  where  the  controversy  is  heard  and  determined  upon 
the  evidence,  the  pleadings  an4  rulings  thereon  are  harmless. 

Same. — IMndpat  and  Surety, — Where  a  judgment  is  taken  upon  a  promis> 
Bory  note  against  the  principal  and  sureties,  by  mistake  in  computing 
the  amount,  for  less  than  is  due,  and  enough  property  of  the  principal 
levied  upon  to  satisfy  the- debt,  and  the  sureties,  to  save  it  from  sacrifice, 
have  paid  the  judgment,  without  any  knowledge  of  the  mistake  made, 
'  settlement  had  with  the  principal  on  the  basis  of  the  judgment,  taking 
the  obligation  of  a  third  person  to  indemnify  themselves  for  the  sum  so 
paid,  the  property  having  been  disposed  of  and  the  principal  insolvent, 
such  judgment  will  not  be  corrected  as  against  the  sureties. 

Mistake. — Belief  From. — A  party  will  not  be  relieved  from  his  own  mis- 
take or  carelessness,  where  rights  have  been  lost  or  money  parted  with 
on  the  faith  of  the  apparent  facts. 

From  the  Vigo  Circuit  Court. 

J.  H.  0,  Royae  and  /.  Jf.  Bees,  for  appellant 
S,  0.  Stimson  and  R.  B.  J^imsony  for  appellees. 

BiCKNELL,  C.  C. — Sarah  C.ljray,  on  February  25th,  1882^ 
recovered  a  judgment  on  a  promissory  note  against  John  B. 
Cassaday  and  Marion  Cassaday  as  makers,  and  Robinson, 
Crews  and  Harris  as  sureties.  The  judgment  was  for  $1 ,059.1 4. 

As  against  the  Cassadays  it  was  a  judgment  by  default,  but 
as  against  the  sureties  it  was  a  judgment  by  agreement,  for 
the  amount  estimated  to  be  due  as  computed  by  the  plain- 
tiff,  and  announced  by  her  in  open  court  as  the  amount  due. 

She  afterwards  discovered  a  mistake  in  said  estimate  and 
announcement,  and  that  the  amount  really  due  was  $1,276.85. 

She  then  had  the  cause  reinstated  on  the  docket,  and  filed 
a  written  motion  to  correct  the  judgment,  stating  therein 
that  "  the  judgment  was  erroneously  entered  by  the  court,  at 
the  direction  of  the  plaintiff's  attorneys,  for  $1,059.14,  when 
it  should  have  been  rendered  for  $1,276.75."     This  motion 
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was  made  on  September  12tb^  1882^  and  was  taken  under  ad- 
visement. 

On  September  26th,  1882,  the  plaintiff  showed  the  court 
that,  upon  said  written  motion,  a  summons  in  the  common 
form  had  been  issued  and  served  upon  the  defendants,  the 
Cassadays,  '^  requiring  them  to  answer  the  complaint  of  said 
Sarah  C.  Gray  for  correction  of  judgment/'  Upon  this  the 
Cassadays  were  defaulted,  but  the  sureties  appeared  and  an- 
swered the  motion  in  two  paragraphs,  of  which  the  first  al- 
leged that  they  appeared  in  the  original  action  as  sureties 
only,  and  knew  nothing  about  the  amount  of  the  payments 
on  the  note,  or  the  amount  due,  but  supposed  that  judgment 
was  taken  for  the  proper  amount ;  that,  if  not  so  taken,  it 
was  in  consequence  of  the  plaintiff^s  negligence,  to  which  the 
defendants  did  not  contribute ;  that  the  plaintiff  had  an  exe- 
cution issued  on  the  judgment  against  principals  and  sure- 
ties, and  levied  the  same  upon  a  large  quantity  of  wheat  and 
other  property  of  the  principals  sufficient  to  pay  the  entire 
debt  in  a  reasonable  time,  but  the  plaintiff  urged  immiediate 
payment,  and  these  defendants,  the  sureties,  to  prevent  a  sac- 
rifice of  the  wheat,  which  was  in  the  shock  unthreshed,  were 
compelled  to  pay  and  did  pay  said  judgment  without  knowl- 
edge of  any  error  therein ;  that  they  then  made  a  settlement 
with  said  principals,  on  the  basis  of  said  judgment,  and  re- 
leased said  property  from  execution,  and  took  the  obligation 
of  a  third  person  to  indemnify  themselves  for  the  sum  so 
paid  for  said  principals ;  that  said  property  has  since  been 
disposed  of  and  said  principals  have  become  wholly  insolvent, 
and  if  said  judgment  be  now  increased  these  defendants  will 
have  no  remedy. 

The  second  paragraph  of  the  answer  stated  that  said  prin- 
cipals paid  and  satisfied  said  execution,  and  that  said  prop- 
erty, so  levied  on,  would  have  been  sufficient  to  paf  the 
judgment,  and  the  additional  demand  of  the  plaintiff,  if  it 
had  been  properly  incorporated  in  the  judgment,  but  that 
since  the  satis&ction  of  the  judgment  the  principals  havedis- 
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posed  of  all  the  property  levied  on  and  are  now  wholly  in- 
solvent. 

The  plaintiff's  objection  to  this  answer  and  her  motion  to 
strike  it  out  were  overruled,  and  her  demurrer  to  said  answer 
was  overruled.     She  then  replied  in  denial. 

The  cause  was  submitted  to  the  court,  who,  at  the  request 
of  the  defendants,  made  a  special  finding  of  the  fact^  and 
stated  the  conclusions  of  law  thereon,  as  follows : 

1.'  That  this  court,  on  the  25th  day  of  February,  1882,  ren- 
dered judgment  in  said  cause  for  the  sum  of  $1,059.14  in 
favor  of  the  plaiutiff,  Sarah  C.  Gray,  against  John  B.  Cassa- 
day  and  Marion  K.  Cassaday,  as  principals,  and  against  de- 
fendants, Henry  C.  Robinson,  Alexander  Crews  and  Richard  J. 
Harris,  as  sureties,  upon  a  promissory  note,  which  note  and  the 
endorsements  thereon  are  in  the  words  andfigur.es  following: 

Here  follow  a  copy  of  the  note  and  copies  of  several  cred- 
its endorsed  thereon. 

2.  That  judgment  was  rendered  against  defendants  Cassa- 
day and  Cassaday,  upon  default. 

3.  That  defendants  Robinson,  Crews  and  Harris  appeared 
to  said  action  and  answered  jointly  that  they  were  guarantors 
of  said  note ;  that  by  agreement  of  the  plaintiff  with  said 
Robinson,  Crews  and  Harris,  the  court  rendered  judgment 
against  them  as  sureties.  The  amount  then  estimated  to  be 
due,  as  computed  by  the  plaintiff,  and  by  her  announced  in 
open  court,  was  $1,059.16,  for  which  judgment  was  rendered. 

4.  That  there  was  an  error  in  the  computation  of  the 
amount  due  on  said  note  of  $217.71,  and  that  the  true  amount 
then  due  was  $1,276.85,  in  place  of  $1,059.14,  for  which 
judgment  was  rendered. 

5.  That  after  the  rendition  of  said  judgment  plaintiff 
caused  an  execution  to  issue  thereon  against  both  principals 
and  sureties,  and  delivered  the  same  to  the  sheriff  of  said 
county,  who  levied  tfce  same  upon  a  large  quantity  of  goods 
and  chattels  belonging  to  the  principal  defendants^  and  sub- 

VoL.  90.— 34 
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ject  to  execution^  and  of  the  value  of  $1^300,  and  sufficient 
to  satisfy  said  judgment^  including  the  additional  sum  erro- 
neously omitted  from  said  judgment,  together  with  the  costs 
of  said  suit. 

6.  That  on  the  — ^  day  of ,  1882,  the  said  principal 

defendants  and  the  said  sureties^  in  order  to  &cilitate  the 
payment  of  said  judgment  and  prevent  further  costs,  made 
an  agreement  with  one  Wellington  Cassaday,  whereby  said 
sureties  were  to  pay  and  did  pay  the  full  amount  of  said 
judgment,  costs  and  interest  thereon  accrued  to  that  date,, 
and  said  Marion  K.  Cassaday  and  John  B.  Cassaday  were  to 
give  said  property  to  said  Wellington  Cassaday,  who,  upon  his 
part,  agreed  to  repay  the  sum  so  paid  by  these  sureties  to  them 
in  one  year  from  that  time ;  that  these  sureties  thereupon  re- 
leased  from  the  lien  of  the  execution  all  said  goods  and  chat- 
tels, and  in  full  settlement  therefor  said  sureties  took  from 
said  Wellington  Cassaday  his  note,  gecured  by  mortgage,  for  a 
suYn  equal  to  the  judgment  which  said  sureties  had  paid,  and 
after  said  goods  were  so  released,  the  same  were  all  trans- 
ferred to  the  said  Wellington  Cassaday  by  the  said  prmcipal 
defendants,  and  became  his  absolute  property. 

7.  That  said  sureties,  Robinson,  Crews  and  Harris,  had  no 
actual  knowledge,  either  at  the  time  of  the  date  of  the  rendi- 
tion of  the  judgment,  or  at  the  date  of  the  payment  thereof^ 
of  the  said  error,  nor  of  the  credits  to  which  the  principals 
were  entitled  at  either  of  said  dates,  and  that  they,  in  good 
&ith,  paid  the  same  and  surrendered  all  their  interest  in  the 
property  levied  upon. 

8.  That  the  goods  and  chattels  so  levied  upon,  released  and 
transferred  to  said  Wellington  Cassaday  embraced  all  the 
property  of  the  principal  defendants  subject  to  execution,  and 
that  at  the  time  of  the  filing  of  said  plaintiff's  motion  to 
correct  said  judgment,  the  defendants  John  B.  Cassaday  and 
Marion  K.  Cassaday  were  and  still  are  wholly  insolvent;  that 
the  only  evidence  offered  or  admitted  in 'the  original  suit  on 
said  note  was  the  note  itself. 
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9.  That  as  to  John  B.  Cassaday  and  Marion  K.  Casaaday^  as 
a  conclusion  of  law^  the  plaintiff's  motion  to  correct  said 
judgment  ought  to  be  sustained ;  but  as  to  the  other  defend- 
ants,  Robinson^  Crews  and  Harris,  the  said  motion  ought  to 
be  overruled. 

The  plaintiff  excepted  to  the  conclusions  of  law.  She  also 
moved  for  judgment  in  her  favor  on  the  special  findings. 
This  motion  was  overruled.  Judgment  was  rendered  for  the 
defendants,  the  sureties,  pursuant  to  the  findings,  a^d  for  the 
plaintiff  as  to  the  principals.  The  plaintiff  moved  for  a  new 
trial  for  the  following  reasons : 

1.  Permitting  an  answer  to  be  filed  to  the  motion. 

2.  Overruling  the  motion  to  strike  out  the  answer. 

3.  Overruling  the  demurrer  to  the  answer. 

4.  Admitting  evidence  in  proof  of  the  answer. 

5.  Overruling  plaintiff's  motion  for  judgment  in  her  favor 
on  the  special  findings.  * 

This  motion  was  overruled.  The  plaintiff  appealed.  Errors 
are  assigned  as  follows : 

1.  Permitting  the  defendants  to  file  an  answer. 

2.  Overruling  the  motion  to  strike  out  the  answer. 

3.  Overruling  the  demurrer  to  the  answer. 

4.  Overruling  the  plaintiff's  motion  for  judgment  on  the 
special  findings. 

5.  Overruling  the  motion  for  a  new  trial. 

6.  Overruling  the  motion  to  correct  the  judgment. 
There  was  no  error  in  overruling  the  motion  for  a  new 

trial ;  none  of  the  reasons  alleged  for  a  new  trial  were  avail- 
able for  that  motion.     Buskirk's  Prac.  113.. 
The  only  questions  presented  by  the  record  are : 
1.  Is  it  an  error,  available  on  appeal,  to  permit  pleadings 
and  issues  upon  a  motion  to  correct  a  mistake  in  a  judgment. 
Judgments  are  properly  corrected  by  motion,  and  this  is  a 
summary  proceeding,  and  does  not  require  either  a  complaint 
or  a  summons.     Sherman  v.  NixoUy  37  Ind.  153;  Hughes  v. 
Hinds,  69  Ind.  93;  LaUa  v.  Griffith,  57  Ind.  329;   Urbanski 
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V.  MannSy  87  Ind.  585.  Bat  a  complaint  may  be  regarded 
as  a  motion  and  a  summons  as  a  notice.  Jenkins  v.  Long,  23 
Ind.  460 ;  Goodvnne  v.  HedHck,  29  Ind.  383 ;  Latta  v.  Grif- 
fith, supra;  Miller  v.  Boyce,  60  Ind.  189. 

In  the  present  case  both  parties  were  irregular,  the  plain- 
tiff in  issuing  a  summons  to  answer  a  complaint,  instead  of 
giving  notice  to  answer  a  motion,  and  the  defendants  in  filing 
an  answer  when  no  answer  was  required. 

But  the  controversy  was  heard  and  determined  upon  the 
evidence ;  the  result  was  the  same  as  if  the  proceedings  had 
been  summary.  In  such  a  case,  the  pleadings  and  the  rulings 
thereon  are  harmless.  Bales  v.  Brown,  57  Ind.  282.  When 
a  correct  result  is  reached,  a  cause  will  not  be  reversed  for  an 
error  in  the  mode  of  reaching  it  Holcrafiv.  Eing,  26  Ind. 
352.  There  was  no  error  in  admitting  evidence  outside  of  the 
judgment.  Jenkins  v.  Long,  supra;  Freeman  Judg.,  p.  63, 
section  72. 

2.  Do  the  fiicts  justify  the  conclusions  of  law? 

The  mere  &ct  that  a  judgment  has  been  paid  is  not  a  valid 
objection  to  its  correction.    Sherman  v^  Nixon,  supra. 

The  mere  fiict  that  at  the  trial  the  plaintiff's  attorney,  by 
mistake,  states  to  the  court  a  less  amount,  as  due  upon  the 
note  sued  on,  than  is  really  due,  will  not,  necessarily,  prevent 
the  correction  of  the  judgment.    Hughes  v.  Hinds,  supra. 

Ordinarily,  mistakes  can  be  corrected  without  injury,  but 
here  the  appellees  were  sureties ;  they  were  not  liable  on  the 
execution  until  after  the  exhaustion  of  the  property  of  their 
principals ;  enough  property  was  levied  upon  to  pay  not  only 
the  judgment  but  also  the  excess  now  claimed;  the  plaintiff 
having  demanded  in  open  court  a  specific  sum  as  due,  and 
having  taken  judgment  for  that  sum,  these  defendants,  hav- 
ing no  knowledge  of  the  amount  of  payments  made  befopcT 
judgment,  and  being  about  to  relieve  themselves  of  respon- 
sibility by  paying  the  judgment,  had  a  right  to  rely  and  act 
upon  the  plaintiff's  statement  publicly  made  in  open  court; 
and  having  made  an  arrangement  which  satisfied  the  judgment 
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and  relieved  thetn^  but  which  left  the  principal  debtors  in* 
solvent^  it  would  be  unjust  to  such  sureties,  if  the  plaintiff, 
having  taken  advantage  of  the  more  prompt  payment  secured 
by  the  arrangement,  should  now  be  permitted  to  increase  the 
judgment  because  of  her  own  mistake,  and  thus  compel  the 
sureties  to  pay  the  excess  after  the  principals  had  become  in- 
solvent. Mistakes  are  corrected  because  equity  requires  it,  v 
but  there  is  no  equity  in  the  correction  here  sought  as  against 
the  sureties. 

A  party  will  be  relieved  against  his  own  mistake  or  care- 
lessness where  no  rights  of  third  persons  have  intervened,  but 
not  where  rights  have  been  lost,  or  money  parted  with,  on 
the  &ith  of  the  apparent  facts,  without  fault  of  any  body  ex- 
cept the  party  seeking  relief. 

The  case  of  Flanders  v.  (yBriertj  46  Ind.  284,  was  a  pro- 
ceeding to  correct  a  mortgage  so  as  to  include  more  land,  as 
against  a  judgment  creditor,  who  had  purchased  in  good  faith, 
for  a  valuable  consideration,  a  judgment  against  the  mortga- 
gor, aft«r  the  execution  of  the  mortgage.  It  was  held  that 
there  was  no  equity  in  favor  of  the  plaintiff,  and  this  court 
said :  ''  It  is  their  fault  if  the  papers  do  not  speak  the  truth, 
and  it  may  be  unjust  that  their  mistakes  should  be  cured  to 
his  injury,  who  has  been  misled  by  thieir  failure  to  attend 
carefully  to  their  own  business.^ 

In  Freeman  on  Judgments,  section  66,  it  is  said :  "  The 
entry  of  judgments  or  decrees  nunc  pro  tunc,  is  intended  to  be 
in  furtherance  of  justice.  *  *  *  Generally  such  conditions 
will  be  imposed  as  may  seen^  necessary  to  save  the  interests 
of  third  parties,  who  have  acted  bonajidey  and  without  notice  ; 
but  if  such  conditions  are  not  expressed  in  the  order  of  the 
court,  they  are,  nevertheless,  to  be  considered  as  made  a  part 
of  it  by  force,  of  the  law.^^ 

This  language  was  referred  to  with  approbation  in  Urbanski 
V.  Manns,  .87  Ind.  585,  where,  upon  a  motion  to  correct  a  judg- 
ment by  a  nunc  pro  tunx:  entry,  this  court  held  that  whatever 
rights  sureties  had  acquired,  without  notice,  between  the  orig- 
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inal  entry  of  the  jadgment  and  its  correetiony  should  have 
been  saved  to  them  by  the  order  of  the  coart. 

In  Freeman  on  Judgments,  section  74,  we  find  the  follow- 
ing: ''Amendments  of  the  entries  of  judgments  and  of  de- 
crees, *  *  will  only  be  permitted  in  furtherance  of  justice,  and 
OB  such  terms  as  shall  protect  the  interests  of  third  parties 
acquired  for  a  valuable  consideration  without  notice/' 

In  the  cases  cited  by  the  appellant,  there  was  no  violation 
of  equity  in  the  correction  of  the  judgments,  but  here,  if  the 
judgment  be  corrected  as  to  the  sureties,  they  will  lose  their 
money  and  their  remedy,  without  any  fault  of  their  own,  by 
the  mere  negligence  of  the  plainti£P's  attorney. 

We  think  the  conclusion  of  the  court  below  was  right,  that 
the  appellant  was  not  entitled  to  the  correction  of  the  al- 
leged mistake,  as  against  the  sureties,  under  the  &cts  stated  in 
the  special  findings.    The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed,  at  the  costs  of  the  ap- 
pellant. 
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J38  ^1  Injunction. — Harmless  Error. — Rxxefioe. — The  refusal  to  difnolve  a  tempo- 
rary restraining  order  is  not  available  error  upon  an  appeal  from  a  jad^ 
ment  for  a  perpetual  injunction ;  to  present  any  question  upon  such  ruling 
the  grounds  of  the  motion  must  be  shown  by  bill  of  exceptions. 
Same. — Joinder  of  Parties, — Location  of  Highway, — Trespass. — "Where  a  super- 
▼isori  claiming  to  act  under  an  order  of  the  board  of  county  commissioners 
locating  a  highway,  attempts  its  location  on  a  line  deviating  from  that 
named  in  the  order,  he  is  guilty  of  a  trespass,  and  each  land-owner  over 
whose  lands  he  is  threatening  to  open  the  road,  if  he  has  no  adequate 
remedy  at  law,  may  maintain  an  action  to  enjoin  such  trespasser,  but  such 
land-owners,  having  separate  and  distinct  causes  of  action  for  such  tres- 
passes, can  not  join  as  plaintiffs  in  such  an  action ;  but  where  the  pro- 
ceedings of  the  board  are  void,  and  irreparable  damage  would  be  done  to 
the  property  of  each  of  a  number  of  persons  by  the  acts  of  the  supervisor 
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in  openiDg  the  road  on  the  line  designated  by  such  proceedings,  a  joinder 
is  permitted  to  avoid  a  multiplicity  of  suits. 

Highway. — Beport  qf  Viewers. — Publio  UHliiy, — Premmption. — It  is  not 
necessary  to  the  Talidity  of  the  order  of  the  board  of  county  commis- 
sioners locating  or  changing  a  highway  in  a  proceeding  for  such  pur- 
pose, that  the  viewers  should  report  the  proposed  road  of  public  utility, 
or  that  the  board  should  expressly  so  find.  If  the  report  be  favorable, 
and  silent  as  to  the  public  utility  of  the  location  or  change,  or  if  they 
do  not  report  that  the  location  or  change  is  not  of  public  utility,  it 
should  be  presumed  that  they  deemed  it  of  public  utility. 

19ahe. — The  report  of  viewers  appointed  to  locate  or  change  a  highway 
will  be  presumed  to  have  been  made  in  conformity  with  the  statute, 
where  nothing  to  the  contrary  appears. 

Same. — NoHce, — GoUatercU  AUacL—JuriadictUm. — That  the  notice  of  the 
presentation  of  a  petition  for  the  location  or  change  of  a  highway  was 
given,  is*  a  jurisdictional  fact  to  be  determined  by  the  county  board,  and 
where  it  has  found  that  notice  was  given,  and  proceeded  to  act  by  the 
appointment  of  viewers,  its  decision  is  conclusive  of  such  notice  as 
against  collateral  attack. 

Same. — InjtmcHon. — OomplainL — For  complaint  and  allegations  held  in- 
sufficient to  restrain  by  injunction  the  location  of  a  highway  under  an 
order  of  a  county  board,  see  opinion. 

From  the  Kosciusko  Circuit  Court. 

<7.  Clemana  and  A,  G.  Olemans,  for  appellant. 
H,.  8,  Biggs  and  /.  W.  Oook,  for  appellees. 

Black,  C. — The  appellant  was  the  defendant,  and  Noah 
Black  and  John  Trump  were  the  plaintiffs,  in  a  suit  to  enjoin 
the  defendant,  a  road  supervisor,  from  removing  fences  and 
opening  a  highway  over  certain  lands  of  the  plaintifis  in 
Kosciusko  county. 

A  restraining  order  was  granted  in  vacation  until  the  third 
<lay  of  the  next  term.  On  the  first  day  of  that  term,  the  de- 
fendant moved  to  dissolve  the  restraining  order  and  to  dis- 
miss the  cause.  On  the  next  day^  the  court  overruled  the 
^notion,  and  thereupon  the  defendant  demurred  to  the  com- 
plaint for  want  of  sufficient  &ct8.  The  demurrer  was  over- 
ruled, and  further  proceedings,  which  need  not  be  specially 
mentioned,  resulted  in  a  perpetual  injunction,  and  the  de- 
fendant appealed. 
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Since  the  cause  was  submitted  in  this  court,  said  Noah 
Black  has  died,  and  said  John  Trump  has  been  appointed  ad- 
ministrator of  his  estate,  and  as  such  has  been  substituted  as 
an  appellee  for  said  Noah  Black,  deceased.  One  of  the  as- 
signments of  error  questions  the  action  of  the  court  "in  over- 
ruling the  appellant's  motion  to  dissolve  the  temporary  in- 
junction and  dismiss  the  cause/' 

There  can  be  no  available  error  in  refusing  to  dissolve  an 
interlocutory  injunction  upon  an  appeal  from  a  final  judgment 
for  a  perpetual  injunction.  Board  of  Gomm'rs  v.  MarUe, 
46  Ind.  96.  But  the  ruling  upon  this  motion  could  not  be 
reviewed,  for  the  reason  that  the  grounds  of  the  motion  are 
not  shown  by  bill  of  exceptions. 

Of  the  other  specifications  in  the  assignment  of  errors,  we 
need  only  notice  that  by  which  it  is  assigned  that  the  coart 
erred  in  overruling  the  demurrer  to  the  complaint. 

The  complaint  showed  that  the  plaintiff  Noah  Black  waa 
the  owner  in  fee  simple  of  the  southwest  quarter  of  section 
25,  township  32,  range  7  east,  in  said  county,  and  that  the 
appellee  John  Trump  was  the  owner  in  fee  simple  of  the 
northwest  quarter  of  the  same  section,  except  sixty  acres  off 
the  north  side  thereof;  that  on  the  10th  of  March,  1879,  one 
Alfred  Hoover  and  others  filed  their  petition  before  the  board 
of  commissioners  of  said  county,  asking  for  the  location  of  a 
public  highway  on  the  section  line  between  section  25  and 
section  26  in  said  township,  and. the  vacation  of  an  old  road 
running  in  the  same  general  direction ;  that  the  plaintiffs  did 
not  join  in  said  petition,  and  never  consented  that  the  pro- 
posed highway  might  be  established  and  run  through  their 
lands  or  the  land  of  either  of  them  or  their  enclosures.  It 
was  alleged  that  the  board  of  commissioners  appointed  view- 
ers, who  reported  that  in  their  opinion  the  public  would  not 
be  in  any  way  injured  by  said  proposed  change;  that  the 
board  ordered  that  said  change  and  vacation  be  granted  as  set 
forth  in  the  report  of  the  viewers,  and  that  said  road  should 
be  vacated  when  the  new  road  should  be  made  as  good  and 
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passable  as  the  old  road^  by  the  petitioners^  to  the  acceptance 
of  the  proper  township  trustee ;  that  the  defendant  was  pre- 
tending to  act  as  a  supervisor  in  said  county^  and  was  threat- 
ening to  throw  down  the  enclosure  and  fence  of  the  plaintiff 
Blacky  commencing  at  the  southwest  corner  of  his  said  land^ 
and  to  open  and  cut  a  new  road  through  his  said  enclosure, 
running  a  little  diagonally  to  the  present  line  and  road  and 
encroaching  on  his  enclosure  all  the  length  of  said  Jine^  until 
at  the  northwest  corner  of  his  said  land  it  should  be  about 
four  rods  from  the  present  line ;  that  by  so  throwing  down 
his  fence  his  enclosures,  containing  growing  wheat  and  un- 
gathered  corn,  and  his  pasture  land  would  be  exposed 
to  the  common ;  that  the  appellant  was  threatening  to  make 
and  open  a  road  along  said  line;  to  make  which  it  would  be 
necessary  to  dig  up  and  excavate  the  earth  along  the  route  to 
the  depth  of  eight  or  ten  feet  at  places,  and  he  would  destroy 
certain  bearing  fruit  trees,  planted  and  cultivated  for  said 
Black's  orchard,  and  certain  shade  and  ornamental  trees,  par- 
ticularly described,  in  said  Black's  front  yard ;  that  said  farm 
was  improved,  and  the  houses  and  buildings  were  built  with 
reference  to  the  old  road,  which  had  been  located  for  about 
thirty-five  years ;  that  the  proposed  road  would  run  within 
six  or  eight  feet  from  the  front  door  of  plaintiff  Black's  dwell- 
ing-house, and  would  destroy  his  milk  and  spring-house  and 
his  well ;  that  said  road  would  throw  open  and  expose  to  the 
common  the  orchard  and  pasture  of  the  plaintiff  Trump,  his 
clover  field  and  his  field  of  growing  wheat ;  that  eighty  rods 
of  his  fences  would  be  torn  down  and  destroyed,  and  his  cer- 
tain bearing  fruit  trees  would  be  destroyed ;  that  to  construct 
said  road  there  would  have  to  be  great  digging  up  of  the 
ground  and  excavating  the  earth,  in  places  along  said  road, 
about  six  feet,  and  filling  it  in  at  other  places  to  great  depth ; 
all  of  which  acts  the  appellant  was  threatening  to  do  and  would 
begin  to  do,  as  the  supervisor  of  roads  of  isaid  township,  with  a 
large  force  of  hands  and  teams,  on  the  next  Thursday.  It  was 
alleged  that  the  proposed  road  would  not  run  on  the  ^'  line  di- 
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viding  the  lands  of  the  parties/'  biit  the  old  road  ran  on  that 
line ;  that  the  appellant  had  no  authority  of  law  to  open  said 
road ;  that  the  viewers  did  not  report^  and  said  board  did  not 
find^  in  any  form,  that  said  proposed  highway  was  or  would 
be  of  public  utility ;  that  said  board  never  ordered  said  road 
opened ;  that  it  will  be  seen  from  reading  the  record  of  said 
board  in  said  matter  that  no  notice  was  given,  as  provided 
by  law,  of  the  application  for  such  change  and  vacation^  and 
therefore  the  board  had  no  jurisdiction  to  appoint  viewers; 
that  the  petition  does  not  set  out  the  full  names  of  all  the 
parties  and  owners  of  the  lands  through  which  said  change 
would  pass ;  that  said  road  would  run  through  the  enclosures 
of  the  plaintiffs  of  more  than  one  year's  standing;  that  the 
plaintiffs  were  first  informed-of  the  intention  of  the  appellaqt 
to  throw  down  their  fences  and  expose  their  crops  and  en- 
olosures  to  the  commons^  and  to  excavate  and  make  said  pro- 
posed road,  ^'yesterday";  that  he  had  notified  the  hands  in 
his  district,  as  the  supervisor  thereof,  to  appear  on  said  ground 
on  the  next  Thursday,  for  the  purposie  of  opening  said  road, 
and  that  if  he  were  not  restrained  he  would  proceed,  etc. 

There  is  obscurity  as  to  the  purpose  of  the  pleader  in  some 
portions  of  the  complaint.  While  it  is  not  alleged  that  the 
defendant  was  about  to  open  the  new  highway  upon  a  line 
other  than  that  proposed  in  the  petition  for  its  location  and 
designated  in  the  report  of  the  viewers,  which  coincides  with 
the  west  line  of  the  lands  of  the  plaintiffs,  as  described  in 
the  complaint,  it  is  stated,  in  substance,  that  a  portion  of 
jsaid  lands  would  lie  west  of  the  new  road,  which  would  not 
run  ou  the  line  dividing  the  lands  of  the  '^parties,"  the 
pleader  probably  meaning  thereby  the  plaintiffs  and  the  own- 
^  ers  of  lands  lying  immediately  adjoining  those  of  the  plain- 
tiffs on  the  west.  There  seems  to  have  been  an  intention  to 
raise  a  controversy  about  the  true  location  of  the  section  line. 

The  complaint  does  not  show  a  joint  or  common  interest 
of  the  plaintiffs  in  the  lands*  mentioned,  but  shows  that  each 
owned  a  distinct  portion  thereof  in  severalty. 
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If  the  proceedings  before  the  board  of  commissioners  were 
not  void^  the  defendant  could  not  be  enjoined  at  the  suit  of 
either  or  both  of  the  plaintifis^  from  doing  such  damaging 
acts  as  were  mentioned  in  the  complaint  in  the  opening  of 
the  highway  upon  the  line  established  by  said  proceedings. 
If^  said  proceedings  not  being  void^  the  defendant  was  about 
to  open  a  highway  upon  a  line  deviating  from  that  so  estab- 
lished, and  to  do  such  acts  for  that  purpose,  or  if  said  pro- 
ceedings were  void,  the  acts  threatened  by  the  defendant 
would  be  his  individual  acts,  and  would  constitute  a  private 
trespass.  Sidener  v.  Norristown,  ete.y  Co.,  23  Ind.  623 ;  Bol- 
ster  v.  OcUterlin,  10  Ind.  117;  Lewis  v.  Boughy  26  Ind.  398. 
And  the  threatened  acts,  if  unauthorized,  would  constitute 
such  a  trespass  that  either  plaintiff,  being  without  a  plain 
and  adequate  remedy  at  law,  might  maintain  a  suit  to  enjoin 
the  defendant.'  Davhenspeck  v.  Orear,  18  Cal.  443;  Shipley 
V.  BiUer,  7  Md.  408 ;  Wikon  v.  OUy  of  Mineral  Pointy  39 
Wis.  160;  Thaioher  y.  Humble,  67  Ind.  444. 

Could  the  plaintiflB  join  in  such  a  suit  as  this? 

If  it  was  intended  to  allege  in  the  complaint  that  the  de- 
fendant was  about  to  open  the  road  on  a  line  other  than  that 
established  by  the  board,  we  think  the  plainti£&  could  not 
unite  on  that  ground,  and  that  such  allegation  was  immate- 
rial in  a  joint  suit.  Such  deviation  would  be  a  separate  and 
distinct  trespass  as  to  each  plaintiff.  One  would  not  be  af- 
fected by  the  encroachment  or  trespass  upon  the  land  of  the 
other*  The  issue  to  be  tried  as  between  the  defendant  and 
one  plaintiff  would  be  wholly  different  from  that  between  the 
defendant  and  the  other  plaintiff.  Each  would  have  a  right 
to  equitable  relief,  but  neither  one  upon  the  same  grounds  as 
the  other,  nor  on  grounds  wholly  like  those  of  the  other. 
Each  could  show  that  his  injury  would  be  irreparable,  and 
that  it  would  be  occasioned  in  the  execution  of  the  same  gen- 
eral purpose,  but  the  excavations  and  the  destruction  of  trees, 
etc.,  which  would  constitute  the  irreparable  damage,  would 
be  different  in  each  case.     The  evidence  which  would  show 
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the  damage  of  one  would  not  show  any  damage  to  the  other^ 
and  the  plaintiffs  would  have  no  common  interest ;  there  would 
be  no  single  wrongful  or  invalid  act^  official  or  private^  which 
would  comprehend  in  its  effect  the  common  or  the  separate 
injury  of  both.    Maraelis  v.  Morris^  etc.y  Go,,  Saxton,  31. 

If^  the  purpose  being  to  prevent  the  opening  of  the  road  as 
ordered  by  the  boards  each  plaintiff  would  be  irreparably  dam- 
aged as  to  his  separate  property,  would  the  additional  &ct  that 
the  proceedings  of  the  board  of  commissioners  were  void, 
constitute  such  a  community  of  interest  as  to  authorize  the 
joinder  of  the  plaintifis?  We  think  that  to  this  question  the 
answer  must  be  iu  the  affirmative,  that  such  a  joinder  is  per^ 
missible  to  avoid  a  multiplicity  of  suits. 

It  is  well  established  in  this  State  by  many  decisions,  that 
a  number  of  taxpayers  may  unite  to  enjoin  the  collection  of 
an  illegal  tax  affecting  them  separately,  or  to  set  aside  as  void 
illegal  proceedings  of  local  officials,  whereby  a  debt,  which 
would  result  in  taxation,  would  be  unlawfully  created  against 
a  county,  city  or  town,  of  which  such  plaintiffs  are  taxpay- 
ers; and  that  a  number  of  individual  owners  of  separate  lots 
or  lands  may  unite  to  enjoin  the  enforcement  against  such 
lots  or  lands  of  an  assessment  for  a  local  improvement  and 
to  set  aside  such  assessment  because  of  its  illegality.  No  ade* 
quate  remedy  can  be  granted  at  law  to  such  taxpayers  or 
owners,  and  in  this  State  they  may  separately  maintain  the 
suit  for  injunction ;  or,  to  prevent  a  multiplicity  of  suits,  they 
may  unite.  In  such  cases,  the  fact  that  the  object  of  the  suit 
on  the  part  of  each  plainMff  is  to  protect  his  property,  in 
which  the  others  are  not  interested,  does  not  prevent  their 
joinder.  The  illegality  of  one  act  or  proceeding  which  af* 
fects  them  all  injuriously,  in  like  manner,  furnishes  a  suffi- 
cient community  of  interest  to  permit*  their  joinder  for  the 
purpose  of  suppressing  a  multiplicity  of  suits. 

We  think  that  the  principles  which  authorize  such  joinder 
are  applicable  to  the  case  at  bar,  and  that  if  the  fitcts  stated 
in  the  complaint  show  that  the  proceeding  before  the  board 
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of  commissioners  was  void^  the  plaintiffs  were  entitled  to 
join  in  the  action,  and  the  complaint  is  sufficient.  It  is, 
therefore,  necessary  to  examine  the  allegations  in  regard  to 
the  proceedings  before  the  board. 

It  was  not  necessary  that  the  viewers  should  report  that 
the  proposed  road  would  be  of  public  utility,  or  that  the 
board  should  expressly  so  find.  The  statute,  section  5016,  R. 
S.  1881,  provides  that  if  the  viewers  "shall  deem  the  high- 
way to  be  located  or  the  change  to  be  made  of  public  util- 
ity, they  shall  lay  out  and  mark  the  same  on  the  best  ground, 
not  running  through  any  person's  inclosure  of  one  year's 
standing,  without  the  owner's  consent,  unless,  upon  examina- 
tion, a  good  way  can  not  otherwise  be  had." 

The  next  section  provides  that  such  viewers  shall  make  a 
report  of  their  proceedings  at  the  next  session  of  the  board 
of  commissioners,  '^giving  a  full  description  of  such  loca- 
tion, change,  or  vacation,  by  metes  and  bounds  and  by  its 
course  and  distance;  except. that  in  case  of  the  vacation  of  a 
road,  or  any  ]>art  thereof,  such  description  only  as  will  desig- 
nate it  clearly  shall  be  required." 

•  When  objection  is  made  to  the  proposed  highway,  vaca- 
tion or  change,  as  not  being  of  public  utility,  and  thereupon 
other  viewers  are  appointed,  as  provided  in  section  6023, 
these  other  viewers  shall  report  whether  or  not,  in  their  opin- 
ion, it  will  be  of  public  utility. 

If  the  report  of  the  viewers  appointed  as  were  those  men- 
tioned in  the  complaint  be  favorable  to  the  location,  vaca- 
tion or  change,  and  silent  on  the  subject  of  public  utility,  or 
if  they  do  not  report  the  proposed  highway  or  change  not  to 
be  of  public  utility,  it  should  be  presumed  that  they  deemed 
it  of  public  utility.  The  report  in  this  case  was  not  to  the 
effect  that  the  proposed  change  would  not  be  of  public  util- 
ity. The  viewers  reported  that,  in  their  opinion,  the  public 
would  not  be  in  any  way  injured  by  the  proposed  change. 
This  part  of  the  report  was  merely  surplusage. 

Nor  does  the  statute  require  that  the  board  shall  indicate 
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their  finding  that  the  proposed  highway^  vacation  or  change 
is  of  public  utility,  except  as  this  may  be  inferred  from  their 
decision  in  favor  of  the  proposed  highway,  vacation  or  change. 
The  board  is  guided  by  the  report  of  the  viewers.  Upon  the 
coming  in  of  the  report,  it  is  provided  by  section  5018,  R.  S. 
1881,  that  if  no  objection  be  made  to  the  proposed  highway^ 
vacation  or  change,  the  board  shall  cause  a  record  thereof  to 
be  made,  and  shall  order  the  same  to  be  opened  and  kept  in 
repair ;  and  section  5028  provides  that  the  order  for  laying 
out  any  highway  shall  specify  its  width. 

It  is  alleged  in  the  complaint^in  one  place, that  the  commis- 
sioners never  ordered  the '  road  opened ;  but  it  is  said  in  an- 
other place  that  the  board  ordered  that  said  change  and  va- 
cation be  granted  as  set  forth  in  said  report.  We  must 
presume,  against  the  pleading,  that  the  report  of  the  viewers 
was  in  conformity  with  the  statute,  except  as  the  contrary  may 
be  shown,  and  that  it  gave  a  full  description  of  the  location 
by  metes  and  bounds, and  by  course  and  distance,  and  that  it 
clearly  designated  the  old  road  to  be  vacated.  This  averment 
of  the  order  made  by  the  board  must  be  regarded  as  destroying 
whatever  effect  could  be  claimed  for  the  allegation  that  the 
board  never  ordered  the  road  opened. 

But  it  is  alleged  that  the  board  further  ordered  that  said  road 
should  be  vacated  when  the  new  road  should  be  made  as  good 
and  passable  as  the  old  road,  by  the  petitioners,  to  the  accept- 
ance of  the  proper  township  trustee. 

A  statute  enacted  in  1855,  being  section  5051,  R.  S.  1881, 
provides :  "  Whenever  any  person  shall  procure  the  establish- 
ment of  a  highway,  private  or  public,  by  a  change  of  one  al- 
ready established  on  or  across  his  own  land,  before  the  same 
shall  be  received  by  the  proper  superintendent  as  such,  it  shall 
be  made  as  passable  as  the  old  highway,  or  as  nearly  so  as  the 
nature  of  the  case  will  admit,  of  which  feet  the  trustee  of  the 
township  in  which  the  change  is  made  shall  be  duly  satisfied 
before  such  superintendent  shall  be  required  to  keep  it  iu 
repair." 
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We  suppose  that  the  board  of  commissioners  had  this  stat- 
ute in  contemplation  in  the  making  of  the  order  mentioned 
in  the  complaint.  It  may  be  presumed,  as  was  shown  on  the 
trial,  that  the  supervisor  was  acting  under  the  proper  order 
from  the  trustee.  We  can  not  say  that  the  statute  was  not 
sufficiently  complied  with.  The  supervisor's  proposed  action 
was  the  pi*acticable  mode  of  carrying  out  the  order  against 
the  unwilling  land-owners.  He  would  not  be  acting  under  an 
order  which  the  board  had  not  authority  of  law  to  make. 

The  complaint  alleged  that  it  will  be  seen  from  reading  the 
record  of  the  board  of  commissioners,  that  no  notice  was  given, 
as  provided  by  law,  of  the  application  for  the  change  and  va- 
cation, and  that,  therefore,  the  board  had  no  jurisdiction  to 
appoint  viewers. 

This  is  a  collateral  attack  upon  a  judgment  of  a  court  of 
record  of  limited  and  special  jurisdiction.  The  statute  pro- 
vides, "  Whenever  twelve  freeholders,^'  etc.,  shall  petition  the 
board  for  the  location,  vacation  or  change  of  any  highway,. 
^'  such  board,  if  it  shall  be  satisfied  that  due  notice  of  such  ap- 
plication h&s  been  given  by  publication,'^  etc.,  '^  shall  appoint 
three  persons  to  view  such  highway.''  R.  &.  1881,  section 
5015.  The  presentation  of  the  petition  required  by  the  stat-^ 
ute  gives  the  board  jurisdiction  to  make  this  inquiry  con- 
cerning notice.  The  giving  of  the  notice  is  a  jurisdictional 
fact,  and  if  the  board  has  found  that  due  notice  was  given  as 
provided  by  the  statute,  and  has  proceeded  to  act  by  appoint- 
ing viewers,  the  decision  in  regard  to  notice  is  conclusive. 

It  was  not  alleged  that  the  notice  required  by  law  was  not 
given, and  that  the  board  did  not  find  that  it  had  been  given  ; 
and  if  the  record  must  show  that  the  board  did  so  find,  other- 
wise than  by  showing  that  viewers  were  appointed,  it  was  not 
alleged  that  the  board's  record  did  not  show  that  it  did  so  find. 

It  can  not  be  alleged  by  way  of  collateral  attack,  that  it 
will  be  seen  from  reading  the  board's  record  that  no  notice 
was  given  as  provided  by  law.  Board,  etc.,  v.  Markle,  46  Ind. 
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yb;  ifcard^do.,v.fra«,  70  Ind.  469;  MSer  v.  Porter,  71  Ind. 
521 ;  StoddcBrd  v.  Johnson,  75  Ind.  20 ;  Argo  v.  Barthand,  80 
lud.  63 ;  Wright  v.  Wells,  29  Ind.  354 ;  Kissinger  v.  Hanselman, 
33  lad.  80;   MM  v.  Deig,  43  Ind.  455  (13  Am.  R.  399). 

The  statute  provides  that  in  the  petition  for  the  location^ 
(change  or  vacation  of  a  highway,  ^'the  names  of  the  owners 
and  occupants  or  agents  of  the  lands  through  which  the  same 
may  pass  "  shall  be  set  forth.  B.  S.  1881,  section  5001 ;  Hays 
V.  Campbell,  17  Ind.  430. 

The  complaint  alleged  that  the  petition  did  not  set  out  the 
full  names  of  all  the  parties  and  owners  of  the  lands  through 
which  said  change  would  pass.  If  the  &ilure  to  set  forth  in 
the  petition  the  names  of  all  the  owners  and  occupants  or 
agents  of  such  lands  can  be  ground  for  collateral  attack,  and 
that,  too,  by  one  not  alleging  that  he  wsa  not  himself  named, 
the  complaint  did  not  show  a  &ilure  to  comply  with  the  statute. 
It  might  be,  notwithstanding  what  was  alleged,  that  the  statute 
was  complied  with  as  to  those  lands,  the  owners  of  which  were 
not  named  in  the  petition,  by  naming  the  agents  thereof. 

The  question  of  the  passing  of  the  road  through  enclosures 
of  one  year's  standing  without  the  owner's  consent,  even  if  it 
were  alleged  that  a  good  way  could  otherwise  be  had  without 
departing  essentially  from  the  route  petitioned  for,  if  not 
raised  before  the  commissioners,  could  not  be  raised  in  a  di- 
rect attack  by  appeal ;  and  whether  raised  before  the  com- 
missioners or  not,  can  not  be  raised  in  a  collateral  attack.  It 
is  not  a  question  affecting  the  jurisdiction  of  the  commis- 
sioners. See  Orosdey  v.  OBrien,  24  Ind.  325 ;  Qreen  v.  M- 
liM,  86  Ind.  53. 

If  it  would  be  a  sufficient  ground  for  a  joint  action  by  the 
plaintiffs,  that  they  were  not  notified  by  the  supervisor  accord- 
ing to  section  5030,  R.  S.  1881,  to  remove  their  fences,  this 
was  not  alleged.  The  &ct  that  they  did  not  know  until ''  yes- 
terday "  that  he  would  throw  down  their  fences  and  expose 
their  crops,  etc.,  could  not  be  a  sufficient  reason  for  his  be- 
ing restrained  by  injunction  from  doing  such  acts. 
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The  complaint  was  insufficient  on  demurrer,  and,  therefore, 
the  judgment  should  be  reversed. 

Pbb  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  reversed,  at  the  costs  of  the  appellees, 
and  the  cause  is  remanded,  with  instruction  to  sustain  the  de- 
murrer to  the  complaint. 


No.  10,479. 

The  Town,  op  Albion  v.  Hetbick. 

Negligence. — Gomplaint, — MaMer  and  ScroomL — (hntribulorylfe^iigmoe, — In 
an  action  against  a  town  for  a  personal  injury  received  while  attempt- 
ing to  cross  a  gully  in  a  street,  over  which  the  plaintiff  was  driven  by 
hb  servant  in  a  wagon  loaded  with  hay,  an  allegation  in  the  complaint, 
that  the  plaintiff  was  without  fault,  is  equivalent  to  an  allegation  that 
neither  the  plaintiff  nor  his  servant  was  in  fault;  and  allegations,  that, 
though  seeing  the  gully,  the  plaintiff  believed  it  reasonably  safe  to  make 
the  attempt,  and  used  due  and  ordinary  oare,  and  that  there  was  no  other 
safe  road,  do  not  show  contributory  negligence  on  the  part  of  plaintiff. 

Same. — QuesUcn  of  Fad  for  Jury.^ In  such  case,  whether  the  plaintiff,  in 
attempting  to  cross  the  gully,  was  guilty  of  negligence,  is  a  question  of 
fact  for  the  jury. 

Same. — IjUerrogalories  to  Jury. — In  such  action,  it  is  not  error  to  refuse  to 
submit  to  the  jury  interrogatories  asking  for  conclusions  of  mingled  law 
and  fact,  as  whether  or  not  it  was  prudent  for  the  plaintiff  to  attempt 
to  drive  over  the  street  in  its  then  condition. 

Same. —  WUness, — Opinion, — Upon  the  trial  of  such  action,  the  opinions  of 
witnesses  who  are  acquainted  with  the  street  are  not  admissible  to  prove 
that  the  place  was  so  dangerous  that  a  prudent  man  would  not  attempt 
to  cross  it. 

BAME,^Inatruetum. — It  is  not  error  in  such  action  to  refuse  to  instruct  the 
jury  that  if  another  was  driving  the  team  which  was  hauling  the  wagon 
in  which  the  plaintiff  was  voluntarily  riding,  and  the  negligence  of  the 
driver  contributed  to  the  injury,  the  plaintiff  could  not  recover. 

Towns. — Incorporalion,-^Evidenee,-^udicial  KnowUdge. — Courts  take  judicial 
knowledge  of  the  incorporation  of  towns,  and  proof  thereof  is  not  nec- 
essary. 

From  the  Noble  Circuit  Coifrt. 
Vol.  90.— 35 
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A.  A.  Chapin  and  jB.  P.  Barr,  for  appellant. 
JTl  6.  Zimmerman,  for  appellee. 

BiCKNELLy  C.  C. — This  was  an  action  by  the  appellee  against 
the  appellant.  The  complaint  averred  that  the  defendant^  after 
notice,  wrongfully  permitted  one  of  its  streets  to  remain  in  an 
unsafe  and  dangerous  condition ;  that  a  gully,  from  one  to  three 
feet  deep,  ran  diagonally  across  the  whole  width  of  the  street, 
and  that  the  plaintiff,  in  attempting  to  cross  said  gully  with  his 
wagon  and  team  and  a  load  of  hay,  on  which  he  was  ridiug 
'  with  a  driver,  was  upset  and  injured,  without  any  fitult  of  the 
plaintiff,  and  that  although  he  saw  the  gully  before  he  under- 
took to  cross  it,  yet  he  believed  it  was  reasonably  safe  to  at- 
tempt to  cross  it,  and  believes  he  would  have  crossed  it  safely, 
but  that  his  driver  was  compelled,  by  a  ditch  on  the  right  side  of 
the  road,  to  turn  the  team  to  the  left  and  toward  the  gully  after 
the  hinder  wheels  of  the  wagon  were  in  the  gully ;  that  there 
was  no  other  practicable  road,  street  or  highway.  A  demurrer 
to  this  complaint  for  want  of  facts  sufficient  was  overruled,  and 
this  ruling  was  one  of  the  err6rs  assigned  by  the  appellant. 

It  is  objected  that  the  complaint  &ils  to  state  that  there  was 
no  fiiult  in  the  plaintiff ^s  driver,  but  the  complaint  does  state 
that  the  wagon  and  team  and  driver  were  the  plaintiff's,  and 
that  the  plaintiff  was  riding  with  the  driver  on  his  own  load 
of  hay.  In  such  a  case  an  allegation  that  the  injury  was  sus- 
tained without  any  &ult  of  the  plaintiff  is  equivalent  to  an  al- 
legation that  neither  the  plaintiff  nor  his  servant  was  in  &ult. 
The  negligence  of  the -servant  is  the  negligence  of  the  master, 
when  committed  in  the  service  and  connected  with  the  em- 
ployment. Helfrich  v.  Williams,  84  Ind.  553.  It  is  urged, 
also,  that  because  it  appears  upon  the  complaint  that  the 
plaintiff  saw  the  gully,  it  was  contributory  negligence  to  un- 
dertake to  cross  it  with  a  load  of  hay ;  but  the  complaint 
avers  that  he  believed  it  reasonably  safe  to  make  the  attempt, 
and  used  due  and  ordinary  care,  and  was  without  &ult,  and 
that  there  was  no  other  safe  road. 
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The  question  whether,  in  attempting  to  cross  the  gully,  the 
plaintiff  was  in  fault,  or  was  chargeable  with  want  of  ordinary 
prudence,  was  a  question  of  fact  for  the  jury.  It  might  de- 
pend upon  several  circumstances,  such  as  the  slope  of  the  sides 
of  the  gully  and  the  'condition  of  the  soil,  etc.  It  is  only 
when  the  standard  of  duty  is  fixed  and  certain,  or  where  the 
measure  of  duty  is  definei}  by  law,  a\id  is  the  same  under  all 
circumstances,  or  when  the  negligence  is  so  clear  and  palpable 
that  no  verdict  could  make  it  otherwise,  that  the  question  of 
negligence  becomes  one  of  law  and  not  of  fact.  Pennsylvania 
Oo.'V.  HemU,  70  Ind.  569  (36  Am.  R.  188) ;  Ohio,  etc.,  B.  W. 
Co.  V.  Cbffam,  73  Ind.  261  (38  Am.  R.  134) ;  City  of  Huntington 
V.  Breen,  77  Ind.  29 ;  Wilson  v.  Trafalgar,  etc.,  Go.,  83  Ind.  326. 
In  both  the  cases  last  cited,  the  following  language  from 
Thompson  on  Negligence,  p.  1203,  section  52,  is  quoted  with 
approbation :  "  Knowledge  of  a  defect  existing  in  the  high- 
way is  not,  in  general,  conclusive  evidence  of  negligence  in  at- 
tempting to  pass  it.  One  injured  upon  a  street  he  knew  to 
be  dangerous  need  not  show  that  he  exercised  extraordinary 
care  while  upon  such  street.  A  fortiori,  he  is  not  obliged  to 
keep  off  from  such  a  street  altogether.  One  may  proceed  if 
it  is  consistent  with  reasonable  care  to  do  so ;  and  this  is  gen- 
erally a  question  for  the  jury,  depending  upon  the  nature  of 
the  obstruction  or  insufficiency  of  the  highway,  and  all  the 
surrounding  circumstances.'^  See,  also,  Henry  County  Turn- 
pike Go.  V.  Jackson,  86  Ind.  Ill  (44  Am.  R.  274). 

It  does  not  appear  upon  the  complaint  in  the  case  at  bar, 
that  there  was  contributory  negligence  in  the  plaintiff.  There 
was  some  surplusage  in  the  complaint,  describing  how  the 
plaintiff,  after  having  crossed  the  gully  witK  the  fore  wheels 
of  his  wagon,  was  upset  in  trying  to  get  out  with  the  hind 
wheels,  in  consequence  of  the  ditch  on  the  right  side  of  the 
street  compelling  him  to  turn  his  team  to  the  left ;  but  this 
does  not  render  the  complaint  insufficient.  There  was  no 
error  in  overruling  the  demurrer  to  the  complaint. 

The  answer  was  the  general  denial.    A  jury  returned  a 
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verdict  for  the  plaintiff.  The  defendant's  motion  for  a  new 
trial  was  overruled.  Judgment  was  tendered  upon  the  ver- 
dict and  the  defendant  appealed. 

The  errors  assigned  are  overruling  the  demurrer  to  the 
complaint  and  overruling  the  motion  for  a  new  trial.  Of 
these  the  first  has  been  already  considered. 

One  of  the  reasons  for  a  new  tri)il  was  that  the  court  erred 
in  refusing  to  submit  to  the  jury,  at  the  request  of  the  de- 
fendant, his  second  and  third  interrogatories,  to  be  answered 
with  a  general  verdict. 

These  interrogatories  were : 

'^  2.  Ought  the  plaintiff  to  have  driven  upon  the  place 
where  the  accident  occurred  in  the  then  condition  of  the  street  ? 

'^3.  Was  it  not  imprudent  for  the  plaintiff  and  his  driver 
to  drive  over  the  street,  at  the  place  where  the  wagon  was 
overturned,  at  the  time  the  accident  occurred,^' 

The  statute  authorizes  and  requires  the  court,  at  the  re- 
quest of  either  party,  to  instruct  the  jury  to  find  specially 
upon  particular  questions  of  fact  to  be  stated  in  writing.  B. 
S.  1881,  section  546. 

Each  interrogatory  must  present  a  single  material  fact  in- 
volved in  the  issues.  liosser  v.  Barnes,  16  Ind.  502.  The 
interrogatories  in  controversy  fail  to  do  this.  They  asic  the 
jury  for  conclusions  resting  on  mingled  law  and  &ct.  The 
jury,  applying  to  the  facts  found  the  law  given  by  the  court 
in  its  instructions,  might  reach  a  conclusion  as  to  the  pru- 
dence or  imprudence  of  attempting  the  passage  of  the  street, 
but  such  conclusions  are  not  proper  subjects  of  interrogato- 
ries. There  was  no  error  in  rejecting  the  interrogatSries  in 
controversy. 

The  second  and  third  reasons  for  a  new  trial  are,  that  the 
court  erred  in  refusing  to  permit  the  witnesses,  Heniy  Franks 
and  David  Matthews,  to  answer  the  following  question :  "Was 
not  the  street,  at  and  about  the  time  the  injury  was  received  by 
the  appellee,  in  such  a  dangerous  condition  that  a  prudent  man 
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would  not  have  ventured  to  ride  over  the  same  upon  a  load 
of  hay,  at  the  place  where  he  was  injured?" 

Franks  had  testified  that  he  had  lived  in  Albion  many 
years  and  was  well  acquainted  with  the  street,  and  had  passed 
over  it  with  a  horse  and  buggy  three  or  four  days  before  the 
plaintiff  was  hurt,  and  had  come  very  near  upsetting,  and  he 
had  described  the  relative  situation  of  the  gully  and  the  ditch 
on  the  right  side  of  the  road. 

Matthews  had  testified  to  the  same  effect,  and  that  he  had 
seen  the  place  a  day  or  two  before  the  accident,  and  had  ex- 
amined it  since  the  accident,  and  did  not  find  any  change  in 
its  condition,  and  that  he  was  a  farmer  with  considerable  ex- 
perience in  loading  and  hauling  hay.  The  appellant  claims 
that  these  witnesses  had  sufficient  knowledge  of  the  facts  to^ 
make  their  opinions  admissible  that  the  place  was  so  danger- 
ous that  a  prudent  man  would  not  have  ventured  to  cross  it 
with  a  load  of  hay.  Greenleaf  on  Evidence  says :  "  Non- 
experts may  give  their  opinions  on  questions  of  identity,  re- 
semblance, apparent  condition  of  body  or  mind,  intoxica- 
tion, insanity,  sickness,  health,  value,  conduct,  and  bearing, 
whether  friendly,  or  hostile,  and  the  like."  See  1  Greenl.  Ev. 
(13th  ed.),  note  to  section  440,  p.  495.  This  court,  in  Johnson 
V.  Thompson,  72  Ind.  167  (37  Am.  R.  152),  said :  "The  rule  as 
thus  stated  by  Greenleaf  is  well  sustained  by  other  decided 
cases,  and  is  one  by  which  we  feel  it  our  duty  to  be  governed." 
But  the  questions  put  to  the  witnesses  in  this  case  are  not  con- 
fined to  a  mere  enquiry  as  to  the  opinions  of  the  witnesses 
whether  the  road  was  out  of  repair  or  in  a  dangerous  condition. 
They  go  further :  they  ask  the  opinion  of  the  witness  whether 
a  prudent  man  would  have  ventured  to  cross  the  road  with  a 
load  of  hay ;  that  is  equivalent  to  asking  the  opinions  of  the 
witnesses,  whether  the  plaintiff  was  guilty  of  contributory 
negligence.  We  know  of  no  case  which  will  authorize  the 
admission  of  such  opinions,  and  we  think  there  was  no  error 
in  excluding  them. 

Another  reason  as8i)gned  for  a  new  trial  is  that  the  court 
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erred  in  sustaining  a  challenge  made  by  the  appellee  to  one 
Forkner  as  a  juror,  because  he  was  a  resident  taxpayer  of 
the  town  of  Albion.  But  this  is  held  in  Indiana  to  be  a  good 
cause  of  challenge.  Heam  v.  OUy  of  Greensburgh,  51  Ind.  119. 
There  was  no  error  in  this  respect. 

There  were  several  objections  to  the  instructions  given  and 
refused. '  The  appellant  claims  that  a  part  of  instruction  No.  1 
given  to  the  jury  was  too  broad.     It  was  as  follows: 

**  Knowledge  of  the  existence  of  a  dangerous  place  only 
makes  it  the  duty  of  the  traveller  to  use  care  and  caution  pro- 
portioned to  the  danger  which  he  knows  lies  in  his  path.^' 

The  appellant  claims  that  this  ought  to  have  been  modified 
by  adding  that,  ^^  if  it  appeared  to  be  so  dangerous  that  a  rea- 
sonably prudent  man  would  not  have  attempted  to  have  passed 
over  it  under  the  circumstances,  then  it  would  be  contribu- 
tory negligence  for  appellee  to  attempt  to  do  so.''  No  such 
modification  was  asked  for  by  the  appellant,  and  the  substance 
of  the  modification  was  given  in  a  subsequent  part  of  said  in- 
struction No.  1.  This  objection,  therefore,  can  not  be  sus- 
tained. 

The  refusal  of  the  court  to  give  to  the  jury  instructions  Nos. 
8, 10, 11  and  16,  asked  for  by  the  appellant,  is  claimed  as  error. 
Instruction  No.  8  is  as  follows : 

**  If  the  evidence  shows  that  another  person  was  driving  the 
team,  which  was  hauling  the  wagon  in  which  the  plaintiff  was 
riding,  at  the  time  the  injury  was  received,  and  that  it  was  a 
private  ci^rriage  or  wagon,  and  that  the  plaintiff  was  volun- 
tarily riding  with  the  person  who  was  driving  the  team,  and 
the  negligence  of  such  driver  contributed  to  such  injury,  then 
the  plaintiff  can  not  recover.'' 

The  theory  of  this  instruction  is  that  where  a  defendant 
has  been  guilty  of  wrongful  negligence,  the  plaintiff  injured 
thereby  can  not  recover  therefor  if  the  negligence  of  some  in- 
dependent third  person,  for  whom  the  plaintiff  is  not  respon- 
sible, contributed  thereto.  But  there  is  no  case  decided  in 
Indiana  which  goes  to  that  extent.     It  is  held  here  that  the 
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plaintiff  can  not  recover  if  his  own  negligence  or  the  negli- 
gence of  his  servant^  or  any  body  for  whom  he  is  responsible^ 
contributed  to  the  injury;  but  to  hold  that  the  plaintiff's 
right  of  action  can  be  defeated  by  the  negligence  of  some 
stranger  would  be  in  effect  making  him  responsible  for  the 
stranger  the  same  as  he  would  be  for  his  own  servant.  See, 
upon  this  point,  Robinson  v.  New  York,  etc.,  R.  jR.  Co.,  66  N. 
Y.  11, 13  (23  Am.  E.  1).  We  therefore  think  that  there  was 
no  error  in  refusing  to  give  the  8th  instruction  asked  for  by 
defendant.  An  intervening  agency  does  not  always  shield  the 
wrong-doer  where  the  injury  flows  from  his  wrongful  act. 
Bilbnan  v.  Indianapolis^  etc.,  It.  B,  Co.,  76  Ind.  166  (40  Am. 
R.  230) ;  (Miy  of  OratrfordsmUe  v.  Smith,  79  Ind.  308  (41  Am. 
R.  612). 

Instructions  Nos.  10  and  11,  asked  for  by  the  defendant, 
assert  the  rule  to  be  that  if  the  plaintiff  knew  the  condition 
of  the  street  at  the  time,  and  that  it  was  dangerous,  he  ought 
not  to  have  attempted  to  pass  over  it,  and,  therefore,  can  not 
recover.  It  sufficiently  appears  from  what  has  been  hereto- 
fore said  in  this  opinion,  that  there  was  no  error  in  refusing 
these  instructions. 

Instruction  No.  16  asserts  that  although  by  the  issues  the 
corporate  existence  of  the  town  of  Albion,  at  the  time  of  suit 
brought,  was  admitted,  yet  it  was  necessary  for  the  plaintiff 
to  prove  that  such  incorporation  existed  at  the  time  of  the  in- 
jury. But  it  is  not  necessary  to  prove  that  which  the  court  is 
t>ound  to  take  notice  of  judicially.  See  R.  S.  1881,  section  3301. 

There  was  no  error  in  refusing  to  give  to  the  jury  said  in- 
struction No.  16. 

The  appellant  also  claims  that  the  court  erred  in  modifying 
instruction  No.  5,  asked  for  by  the  appellant. 

This  instruction  as  given  was  as  follows :  "  If  the  evidence 
shows  that  the  plaintiff  might  have  gone  upon  Walnut  or 
Railroad  streets,  and  from  thence  west  to  his  place  of  desti- 
nation, by  a  safe  route,  ^over  a  street,  alley  or  highway,^  without 
inconvenience,  and  knew  that  Hazel  street  was  in  a  danger- 
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ous  condition  to  pass  along,  considering  the  character  of  the 
load^  it  was  his  duty  to  select  the  safe  course,  and  if  he  did 
not  you  may  find  that  he  was  guilty  of  contributory  neg- 
ligence." 

The  modification  complained  of  consisted  in  inserting  after 
the  words  "safe  route"  the  words  "over  a  street, alley  or 
highway." 

We  think  there  was  no  error  in  this  modification ;  the  plain- 
tiff was  not  bound  to  seek  a  route  over  private  lands. 

We  have  now  disposed  of  all  the  reasons  for  a  new  trial 
which  the  appellant^s  counsel,  in  their  brief,  have  discussed. 
We  find  no  error  in  the  record.  The  judgment  ought  to  be 
affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed^  at  the  costs  of  the  ap- 
pellant. 


No.  9,718. 

Logan  v.  The  Vernon,  Greensburg  and  Rushville 

Railroad  Company  et  al. 

Railroad. — Apprcpriation  of  Lands , —  Tre^Msa. — Answer, — Mortgage, — Fort"  ' 
do9wte  (xnd  Solo, — Lusente, — To  a  complaint  for  trespass  upon  real  estate, 
an  answer  is  good  which  alleges  Ihat  on  the  6th  of  June,  1872,  a  certain 
railroad,  duly*  incorporated,  appropriated  the  land  in  controversy,  and 
paid  the  amount  assessed  to  the  heirs  who  owned  the  land,  one  of  which 
was  the  plaintiff,  which  payment  was  accepted  and  money  retained ;  that 
on  the  2d  day  of  October,  1871,  the  said  railroad  executed  a  mortgage, 
to  secure  its  certain  bonds,  on  its  entire  main  line  and  branches,  "made 
or  to  be  made,  *  *  and  all  lands  *  *  acquired  or  appropriated,  or  which 

I  may  hereafter  be  acquired  or  appropriated  by  said  company,  for  the  pur- 
poses of  rights  of  way  or  for  any  other  purpose " ;  that  said  mortgage 
was  foreclosed  and  the  property  sold  to  A.,  to  whom  a  deed  was  executed ; 
that  the  defendant,  another  railroad  organized  under  the  laws  of  In- 
diana, by  its  contractor,  also  a  defendant,  by  leave,  license  and  direction 
of  such  owner  under  said  sale,  entered  upon  the  said  land  for  the  pur- 
pose of  constructing  a  railroad. 
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Same. — Abandonmeni  and  Forfeiitire. — Pleading. — CoUaieral  Attack. — A  plead- 
ing which  seeks  to  set  up  an  abandonment  and  forfeiture  of  the  road  for 
failure  to  perform  the  acts  mentioned  in  section  3980,  B.  S.  1881,  but  which 
does  not  allege  that  the  forfeiture  had  been  judicially  declared  in  a  suit 
for  that  purpose  at  the  instance  of  the  State,  by  information  on  the  rela- 
tion of  the  prosecuting  attorney,  as  contemplated  by  sections  1131, 1132» 
is  bad.  A  cause  of  forfeiture,  not  judicially  declared  in  a  direct  pro- 
ceeding, can  not  be  taken  advantage  of  collaterally. 

From  the  Decatur  Circuit  Court. 

W.  H.  Matthews  and  /.  Q.  Donndl,  for  appellant. 
G.  Ewing  and  J.  K.  Ewing,  for  appellees. 

Hammond^  J. — Action  by  the  appellant  against  the  appel- 
lees for  trespass  upon  real  estate. 

The  appellees  answered  the  complaint  to  the  effect  that  on 
June  6th,  1872,  the  Cincinnati  and  Terre  Haute  Railroad 
Company,  a  corporation  duly  organized  under  the  laws  of 
this  State,  filed  in  the  office  of  the  clerk  of  the  Decatur  Cir- 
cuit Court  an  instrument  of  appropriation,  by  which  it  ap- 
propriated;  for  the  purpose  of  constructing  its  railroad,  a 
strip  of  ground  100  feet  wide,  being  the  real  estate  described 
in  the  appellant's  complaint  as  that  upon  which  the  alleged 
trespass  was  committed ;  that  upon  notice  to  the  owners  of 
said  real  estate,  among  whom  were  the  appellant  and  his 
wife,  as  heirs  of  Edward  Simmonds,  deceased,  and  upon  ap- 
plication to  the  judge  of  the  Decatur  Court  of  Common  Pleas, 
appraisers  were  appointed,  who  were  properly  notified  and 
sworn,  and  assessed  to  the  heirs  of  said  Edward  Simmonds, 
for  the  land  so  appropriated,  the  sum  of  $565,  which  sum 
was  paid  to  the  clerk  of  the  Decatur  Circuit  Court,  and  re- 
ceived and  receipted  for  by  said  heirs,  including  the  appel- 
lant, and  is  still  held  and  retained  by  them ;  that  on  the  2d 
of  October,  1871,  said  Cincinnati  and  Terre  Haute  Railroad 
Company  executed  a  mortgage  to  the  New  York  State  Loan 
and  Trust  Company,  as  trustee,  to  secure  its  bonds  then  is- 
sued ^^  on  all  and  singular  the  entire  main  line  and  branches 
of  the  Cincinnati  and  Terre  Haute  Railroad  Company,  made 
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or  to  be  made  in  the  State  of  Indiana^  together  with  all  the 
branches  thereof^  to  be  made  or  already  made^  and  also  all 
lands^  tenements  and  hereditaments  acquired  or  appropriated, 
or  which  may  hereafter  be  acquired  or  appropriated  by  said 
company,  for  the  purposes  of  rights  of  way,  or  for  any  other 
purpose,  and  all  the  easements  and  appurtenances  thereon  or 
thereto  appertaining  ;'^  that  this  mortgage  was  duly  foreclosed 
in  the  circuit  court  of  the  United  States  for  the  District  of 
Indiana,  and  the  mortgaged  property  duly  sold  under  said 
foreclosure  to  William  B.  Tuell,  to  whom  a  proper  deed, 
under' such  sale,  was  executed  on  May  29th,  1878.  The  ap- 
pellees further  aver,  in  their  answer,  that  the  appellee,  the 
Vernon,  Greensburg  and  Bush vi lie  Railroad  Company,  a 
corporation  duly  organized  under  the  laws  of  the  State,  for 
the  purpose  of  constructing  a  railroad  from  North  Vernon  to 
Bushville,  Indiana,  did,  by  its  contractor,  the  said  appellee 
Horace  Scott,  enter  upon  said  strip  of  ground  to  construct  its 
road,  under  the  leave,  license  and  direction  of  said  William 
B.  Tuell,  and  that  this  is  the  alleged  trespass  complained  of. 
The  appellant  demurred  to  the  answer.  His  demurrer  was 
overruled,  and  he  excepted.  In  reply  the  appellant  admitted 
the  appropriation  of  the  strip  of  ground  in  controversy  by  the 
Oincinnati  and  Terre  Haute  Railroad  Company,  and  the  exe- 
cution of  the  mortgage  by  said  railroad  company,  as  alleged 
in  the  appellees'  answer,  but  averred  that  said  railroad  com- 
pany wholly  failed  to  build  and  construct  said  railroad  in  and 
over  the  real  estate  in  controversy ;  that  said  railroad  com- 
pany a  long  time  prior  to  the  grievances  complained  of,  to 
wit,  five  years  before  that  time,  wholly  abandoned  the  build- 
ing and  construction  of  said  railroad  in  and  over  the  real  es- 
tate of  the  appellant,  described  in  his  complaint;  and  that 
said  railroad  company,  for  six  years  last  past  prior  to  the  date 
of  the  trespass  complained  of,  wholly  failed  to  keep  up  the 
directory  of  its  company,  and  wholly  &iled  during  said  time 
to  elect  directors  thereof;  that  said  railroad  com|)any,  at  least 


MAY  TERM,  1883.  655 

Logan  V.  The  Vernon^  Greensbui*^  and  Bashville  Bailroad  Company  et  oL 

six  years  prior  to  the  briDgtng  of  this  action^  wholly  dissolved 
and  abandoned  its  corporate  franchises^  and  &iled  to  expend 
the  sum  of  1(50^000  upon  the  line  of  its  road  within  this 
State,  within  any  period  of  two  years  from  the  first  day  of 
January,  1875,  up  to  the  first  day  of  January,  1880,  and 
wholly  &iled  during  said  time  to  expend  any  sum  whatever 
in  building  and  constructing  its  railroad. 

The  appellant  further  alleges,  in  his  reply,  that,  after  the 
ftilure  of  said  Cincinnati  and  Terre  Haute  Bailroad  Company 
to  so  keep  up  its  board  of  directory  and  to  expend  the  sum 
of  $50,000  upon  the  line  of  its  railrpad,  within  any  period  of 
two  years,  within  this  State,  neither  the  mortgagee  mentioned 
in  the  appellees'  answer,  nor  any  other  person  for  said  mort- 
gagee,  has  performed  said  acts  not  performed  as  aforesaid  by 
said  railroad  company. 

The  appellees'  demurrer  was  sustained  to  the  reply,  and  to 
this  ruling  the  appellant  excepted. 

The  appellant's  assignment  of  errors  calls  in  question  the 
<$orrectness  of  the  court's  rulings  in  overruling  his  demurrer 
to  the  appellees'  answer,  and  sustaining  t^e  appellees'  demur-  \ 
rer  to  his  reply.  • 

We  think  the  answer  was  good.  It  shows  a  legal  appro- 
priation of  the  strip  of  ground  on  which  the  trespass  com- 
plained of  is  alleged  to  have  been  committed,  as  a  right  of 
way  for  the  Cincinnati  and  Terre  Haute  Railroad  Company. 
Sections  3906-7,  R.  S.  1881.  It  shews  that  the  railroad  com- 
pany, to  secure  its  bonds,  executed  a  mortgage  on  its  property, 
including  the  strip  of  ground  in  controversy.  This  it  had  a 
legal  right  to  do.  Section  3911,  R.  S.  1881.  It  also  shows 
a  proper  foreclosure  of  the  mortgage  and  the  sale  of  the  prop- 
erty thereunder  to  William  B.  Tuell,  who  thereby  succeeded 
to  all  the  rights  and  ownership  of  said  strip  of  ground  that 
were  possessed  by  said  Cincinnati  and  Terre  Haute  Railroad 
Company  at  the  time  of  the  eitecution  of  the  mortgage,  and 
that  the  acts  constituting  the  trespass  complained  of  were 
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done  by  the  leave^  liceDse  and  direction  of  said  William  B. 
Tuell,  by  the  railroad  appellee  in  constructing  ite  line  of 
railroad.  The  &cts  stated  in  the  answer^  if  true  as  admitted 
by  the  demurrer^  established  a  complete  defence  to  the  tres- 
pass charged  in  the  appellant's  complaint.  The  demurrer  to 
the  answer  was  correctly  overruled. 

The  appellant^  in  his  reply,  attempted  to  state  &cts  showings 
that  under  section  3980,  K.  S.  1881,  the  Cincinnati  and  Terre 
Haute  Railroad  Company,  by  reason  of  its  &ilure  to  perform 
certain  acts,  had  forfeited  all  its  rights,  privileges  and  fran- 
chises. Whether  the  &cts  stated  would,  in  a  proper  proceed- 
ing, be  sufficient  to  authorize  a  judicial  decree  declaring  a 
forfeiture  of  such  rights,  etc.,  is  a  question  not  necessary  to 
decide.  But  the  mode  of  proceeding  to  have  such  forfeiture 
declared  is  provided  by  statute.  It  is  by  information,  on  the 
relation  of  the  prosecuting  attorney,  in  the  circuit  court  of 
the  proper  county.  Sections  1131-2,  R.  S.  1881.  The  ap- 
pellant's reply  was  bad,  for  ^tiling  to  aver  that  the  forfeiture 
of  the  rights,  privileges  and  franchises  of  the  Cincinnati  and 
Terre  Haute  Railro^  Company  had  been  judicially  declared 
in  a  suit  for  that  purpose,  at  the  instance  of  the  State.  John 
V.  F.  &  M.  Bank,  2  Blackf  367  (20  Am.  Dec.  119) ;  Omng- 
ton,  etc..  Plank  Road  Oo,  v.  Moore,  3  Ind.  510 ;  StaJle  v.  3Vu«- 
iee»,  etc.,  6  Ind.  77 ;  Brookville,  etc.,  Turnpike  Oo.  v.  McGarty, 
8  Ind.  392 ;  Stoops  v.  Oreensburgh,  etc.,  Plank  Road  Oo.,  10 
Ind.  47;  Fort  Wayne,  ete..  Turnpike  Oo.  v.  Deam,  10  Ind. 
663 ;  President,  etc.,  v.  Hamilton,  34  Ind.  506 ;  White  v.  State, 
69  Ind.  273. 

A  text-book  on  railroads  says :  ^'  The  non-user  or  misuser 
of  its  franchises  by  a  corporation,  or  its  breach  of  the  condi- 
tions on  which  its  duration  is,  by  the  law  of  its  creation,  made 
to  depend,  is  a  cause  of  forfeiture.  Such  defaults,  however, 
do  not  of  themselves  work  a  forfeiture,  but  they  take  effect 
only  when  judicially  determined  in  a  direct  proceeding  insti- 
tuted for  that  purpose.  *  *  *  A  cause  of  forfeiture  which 
has  not  been  judicially  declared  in  a  direct  proceeding  can 
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not  be  taken  advantage  of  collaterally.  The  State  alone  hav- 
ing the  right  to  insist  on  a  forfeiture  can  waive  it,  directly  or 
by  implication/'    Pierce  Raiiroads;  pp.  11  and  12. 

The  reply  was  not  sufficient,  and  the  demurrer  thereto  was 
properly  sustained. 

Judgment  affirmed,  at  appellant's  costs. 


No.  10,114. 
Thomas  v.  Irwin  et  al. 

Bepleyin  Boki). — I\irHe8. — Joinder  <^  Plaintiffk, — Holders  of  separate  judg- 
ments, whose  executions  have  been  levied  on  personal  property  which 
has  been  taken  from  the  sheriff  by  replevin,  may  unite  as  plaintiffs  in  a 
suit  for  breach  of  the  replevin  bond,  and  the  assignee  of  one  of  the  judg- 
ments, the  assignment  of  which  is  technically  defective,  is  a  real  party 
in  interest  as  plaintiff. 

Same. — Breach, — Damages, — JudgmerU. — Where  in  replevin  there  is  a  trial 
and  verdict  for  the  defendant  and  that  the  property  be  returned,  but  no 
judgment  of  return,  the  sureties  in  the  bond  are  not  liable  for  failure  to 
return  the  property. 

From  the  Bartholomew  Circuit  Court. 

jP.  T.  Hordy  W.  B.  Hordy  R.  Hill  and  /.  W.  Ntchol,  for  ap- 
pellant. 

8.  Stansifer,  W,  D.  Stansifer,  N,  8.  Carr,  O.  W.  Cooper 
and  J.  W.  Morgan,  for  appellees. 

Elliott,  J. — ^The  case  made  by  the  complaint  of  appel- 
lees, shortly  stated,  is  this :  Irwin  and  Smith  recovered  judg- 
ments against  William  McEwen,  executions  were  issued  and 
levied  upon  a  field  of  growing  corn  and  other  personal  prop- 
erty. Mary  McEwen  instituted  an  action  of  replevin  and 
gave  the  bond  upon  which  this  action  is  founded ;  such  pro- 
ceedings were  had  in  the  action  of  replevin  as  resulted  in  a 
verdict  and  judgment  for  the  defendant^  therein  for  the  corn, 
but  no  provision  was  made  adjudging  a  return  of  the  prop- 


00  867 

t85  485 

90  557 

14S  280 

I  SO  Btff 

150  314 

150  342 


658  SUPREME  COURT  OF  INDIANA, 

m 

Thomas  v.  Irwin  el  aL 

erty,  although  the  verdict  found  that  the  defendants  were  en- 
titled to  a  return.  Prior  to  the  issuing  of  the  executions 
Dufiy  had  become  the  owner,  by  assignment,  of  one  of  the 
judgments  on  which  the  executions  were  issued. 

The  general  rule  undoubtedly  is,  that  a  complaint  by  two 
or  more  persons  must  show  a  right  of  action  in  all,  or  it  will 
be  bad  on  demurrer.     Nave  v.  Hadley,  74  Ind,  155. 

The  complaint  before  us  does  show  a  right  of  action  in  all 
the  appellees.  It  may  be  true,  that  the  complaint  does  not 
show  a  regular  and  full  assignment  by  Smith  of  his  judg- 
ment, but  it  shows  such  an  assignment  as  vests  an  equitable 
title  and  beneficial  interest.  It  has  been  decided  that  an  a&> 
signment,  although  not  made  as  the  statute  directs,  will  vest 
an  equitable  title  in  the  assignee,  and,  this  being  true,  it  fol- 
lows that  the  assignee  is  the  real  party  in  interest.  Lapping 
V.  Duffy,  47  Ind.  61 ;  Shirts  v.  Irons,  54  Ind.  13;  Kdley  \. 
Love,  35  Ind.  106.  But  the  case  before  us  goes  a  step  &rther, 
for  the  execution  from  which  the  property  was  replevied  was 
issued  in  the  name  of  Dufiy,  and  we  do  not  think  that  the 
sureties  on  the  replevin  bond  are  in  a  position  to  assert  that 
he  was  not  the  party  in  whose  favor  it  should  have  issued. 
The  equitable  owner  of  the  judgment  and  the  legal  party  to 
the  execution  ought  not  to  be  denied  his  rights  at  the  de- 
mand of  one  who  has  signed  a  replevin  bond  to  enable  a 
granger  to  the  judgment  to  wrest  the  property  from  the  pos- 
session of  the  sherifi*. 

The  property  upon  which  the  executions  were  levied  sup- 
plied a  fund  for  the  satisfaction  of  the  two  writs,  and  the  ex- 
ecution plaintifis  had  a  joint  and  common  interest  in  its  pres- 
ervation. The  bond  executed  to  the  sheriff  was  for  their  mu- 
tual benefit,  and  they  bad  a  right  to  unite  in  an  action  upon 
it.  Moore  v.  Jackson,  35  Ind.  360 ;  WaUs  v.  Johnson,  16  Ind. 
374 ;  Toles  v.  Adee,  84  N.  Y.  222. 

Where  .a  complaint  shows  a  right  to  some  relief,  it  will  re- 
pel a  demurrer.  Bayless  v.  Olenn,  72  Ind.  5.  Whatever  may 
be  the  law  as  to  the  right  of  appellees  to  recover  the  value 
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of  the  property  replevied,  it  is  quite  plain  that  there  is  a 
right  to  recover  other  damages.  We  are  satisfied  that  the 
complaiDt  is  good. 

The  difficult  question  is  as  to  the  right  of  the  appellees  to 
recover  the  value  of  the  property  seized  under  the  writ  of 
replevin.  This  difficulty  arises  out  of  the  fact  that  the  judg- 
ment in  the  replevin  action  did  not  provide  for  a  return  of 
the  property. 

Judgments  and  not  verdicts  rule  causes.  The  verdict  in 
the  replevin  action  exerts  no  controlling  influence  in  this  col- 
lateral proceeding,  for  in  it  the  rights  of  the  parties  are  to  be 
measured  by  the  judgment,  and  we  can  not  overleap  it  and 
act  upon  the  verdict.  Nor  can  we  here  enquire  whether  the 
judgment  was  right  or  wrong. 

The  bond  sued  on  cohforms  to  the  statute  in  force  when  it 
was  executed,  and  read$  as  follows ;  "  We,  Mary  Ann  Mc- 
Ewen  and  Richard  Thomas,  undertake  that  the  plaintiff  shall 
prosecute  this  action  with  effect  and  without  delay,  and  re- 
turn the  property  in  controversy  to  the  defendant,  if  a  return 
be  adjudged  by  the  court,  and  pay  to  him  all  such  sums  of 
money  as  he  may  recover  against  the  plaintiff  in  this  action 
for  any  cause  whatever.'' 

It  is  a  general  rule  that  sureties  are  not  to  be  held  beyond 
the  terms  of  their  contract,  and  a  statutory  undertaking  must 
be  Construed  so  as  to  give  effect  to  the  terms  employed.  Bay- 
lies Sureties,  128.  The  liability  of  the  surety  on  the  bond  in 
suit  is,  by  the  terms  employed,  limited  to  three  things,  the  due 
prosecution  of  the  action,  the  return  of  the  property  if  a  re- 
turn be  adjudged,  and  the  payment  of  such  sums  of  money  as 
may  be  recovered  against  the  plaintiff.  These  are  independ- 
ent things.  If  a  complaint  should  charge  a  &ilure  to  prose- 
cute, and  a  recovery  of  damages,  it  would  certainly  not  be  a 
sufficient  answer  to  aver  that  the  property  had  been  returned ; 
and,  on  the  other  hand,  if  a  return  had  been  adjudged  in  such 
a  case,  it  would  not  be  sufficient  to  answer  payment  of  costs 
and  damages.     The  question  is,  however,  so  well  settled  by 
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authority^  that  we  deem  it  unnecessary  to  enter  upon  a  discus^ 
sion  of  this  pointy  and  content  ourselves  with  quoting  from  a 
recent  treatise  the  following  statement  of  the  rule :  '*  These 
conditions  have  always  been  treated  as  independent,  and  if 
either  was  not  complied  with  the  bond  was  forfeited/'  2  Suth. 
Dam.  42;  and  from  one  of  our  own  cases  the  following: 
'^  Each  part  of  the  condition  is  independent  of  the  other,  apd 
the  condition  is  broken  and  the  bond  forfeited  by  a  fitiluie  in 
either/'    Broum  v.  Parker,  6  Blackf.  291. 

A  surety  can  not  be  held  for  a  thing  he  did  not  undertake 
to  perform,  and  in  this  case  the  surety  did  not  undertake  to  be 
responsible  for  the  return  of  the  property  unless  a  return 
should  be  adjudged  by  the  court.  This  is,  as  we  have  shown, 
an  independent  condition,  and  no  liability  can  be  &stened  on 
the  surety  unless  it  is  made  to  appear  that  the  act  alleged  to 
constitute  the  breach  is  within  the  terms  of  the  condition. 
We  are  unable  to  perceive  how  a  failure  to  return  the  prop- 
erty can  constitute  a  breach  in  a  case  where  there  has  been  no 
judgment  for  a  return.  The  undertaking  is  not  a  general  one 
for  the  return  of  the  property,  but  is  an  undertaking  for  the 
return  in  case  it  shall  be  so  adjudged,  and  the  contract  of  the 
surety  is,  therefore,  restricted  and  limited  by  the  terms  of  the 
instrument.  The  liability  of  the  surety  depends  upon  the 
judgment,  for  unless  a  judgment  is  entered  awarding  a  return 
the  case  is  not  within  the  contract;  to  bring  the  case  within 
the  terms  of  the  contract,  it  must  be  made  to  appear  that  the 
court  had  awarded  a  return.  To  hold  the  surety  liable  for  a 
failure  to  return  where  no  return  had  been  adjudged,  would 
be  to  hold  him  in  a  case  not  within  the  spirit  or  letter  of  his 
undertaking. 

It  is  a  general  rule  that  all  the  words  of  a  contract  must 
be  given  effect,  if  it  can  be  reasonably  done,  and  thia  rule 
would  require  that  effect  be  given  to  all  the  conditions  of  the 
"bond.  But  the  case  does  not  depend  alone  upon  this  rulei 
for  the  conditions  are,  as  settled  by  a  long  line  of  decisions,  be- 
ginning with  the  early  English  and  continued  under  the  stat- 
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utes  of  George  II.,  from  which  ours  is  borrowed,  distinct  and 
independent,  and  this  being  so  it  is  impossible  that  two  of  them 
can  cover  one  and  the  same  thing.  It  follows  that  the  con- 
ditions refer  to  and  cover  different  de&ults,  and  that  the  de- 
fault, covered  by  the  condition  that  the  plaintiff  shall  return 
the  property  if  a  return  be  adjudged,  is  not  the  sam^  as  that 
covered  by  the  condition  that  the  action  shall  be  prosecuted 
with  effect  and  without  delay.  In  the  case  of  Ghambera  v. 
Waters,  7  Cal.  390,  the  court  held  that  where  a  judgment  was 
rendered  for  the  plaintiff  in  replevin  for  costs,  and  no  return 
of  the  property  adjudged,  the  sureties  on  the  bond  were, 
upon'  payment  of  costs,  released  from  all  liability.  In  the 
subsequent  case  of  Milla  v.  GUason,  21  Cal.  274,  the  court 
held  that  the  rule  did  not  apply  to  a  case  where  the  action 
was  dismissed,  and  clearly  marked  the  difference  between  the 
two  classes  of  cases,  but  adhered  to  the  general  doctrine.  In 
Qary  y.  Boland,  24  Cal.  148,  the  cases  in  that  court  were 
reviewed,  and  it  was  held  that  in  order  to  entitle  the  plain- 
tiff to  a  recovery  for  anything  more  than  costs  and  nominal 
damages,  it  must  be  shown  that  there  was  an  alternative 
judgment  for  the  return  of  the  property,  or  for  its  value,  in 
case  a  return  could  not  be  had.  In  Nickeraon  v.  California 8Uige 
Co.j  10  Cal.  521,  this  language  was  used :  ^^  The  defendant  ob- 
jects that  under  our  statute  there  should  have  been  a  finding  of 
the  value  in  the  replevin  suit,  and  an  alternative  judgment  for 
the  return  of  the  property  or  the  payment  of  its  value.  This 
would  have  been  necessary  to  enable  the  plaintiff  to  recover 
against  the  sureties  on  the  replevin  bond,  but  the  fiiilure  to 
do  so  can  not  affect  his  rights  as  to  the  defendants.^'  The 
case  of  MUchum  v.  StarUon,  49  Cal.  302,  carries  the  doctrine 
somewhat  further,  and  declares  that  where  the  bond  contains 
the  provision  if  a  return  be  awarded  by  the  court,  it  will 
not  extend  to  an  award  of  a  return  by  any  other  court  than 
that  in  which  the  bond  was  given.  In  Ladd  v.  Prentice, 
14  Conn.  109,  it  was  held  that  no  action  would  lie  for  ihe 
Vol.  90.— 36 
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value  of  the  property  unless  it  waa  shown  that  a  judgment 
of  return  was  rendered  in  the  replevin  proceedings.  A  like 
conclusion  was  reached  in  Olark  v.  Norton,  6  Minn.  412;and  it 
was  there  said :  ^^  But  it  does  not  appear  that  anj  return  of  the 
property  was  adjudged  by  the  court,  and  consequently  there  has 
been  no  j^reach  of  the  obligation  on  that  head.^^  In  Badlam 
V.  Tucker f  1  Pick,  284,  it  was  said  by  the  court :  "  Before  we 
can  hold  the  defendants  liable  for  not  returning  the  property,, 
we  must  be  satisfied  that  the  present  plaintiff  had,  at  the  tirae 
of  the  commencement  of  the  replevin  suit,  the  right  of  pos- 
session, and  this  right  can  not  be  determined  in  the  present 
action.  *  *  *  The  form  of  the  bond  is  prescribed  by 
law,  and  must' not  be  extended  beyond  its  obvious  meaning.'^ 
In  OaUarati  v.  Orsery  27  N.  Y.  324,  Denio,  C.  J.,  speaking 
for  the  court,  said :  ^^  In  this  case  there  was  judgment  for 
damages  only,  and  not  for  a  delivery  to  the  plaintiff  of  the 
property  for  which  replevin  was  sought.  *  *  *  *  Upon  this 
state  of  the  case  I  think  the  defendant  was  not  liable.  The  sure* 
ties  would  not  have  been  responsible  on  such  an  undertaking, 
if  it  had  been  given ;  and  if  they  would  not  have  been,  the  sher- 
iff is  not.^'  Kentucky  fiirnishes  a  strongly  illustrative  case, 
that  of  Oooper  v.  Broton,  7  Dana,  333,  where  it  was  declared 
that  under  the  English  law,  which,  as  we  have  said,  is  sub- 
stantially the  same  as  ours,  a  return  must  be  adjudged,  or  no 
recovery  can  he  had  for  the  value  of  the  property.  The  case 
cited  effectually  disposes  of  that  of  Roman  v.  StroMon,  2  Bibb, 
199,  for  if  that  case  is  based  on  a  statute  unlike  ours,  it  is  not 
authority  with  us,  if  on  the  common  law  it  is  wrongly  decided 
and  is  overthrown.  In  the  case  of  OdUaraU  v.  Orsety  supra, 
it  was  decided  that  a  judgment  rendered  by  agreement  of  par- 
ties, dispensing  with  the  provision  for  a  return  of  the  prop- 
erty, releases  the  surety  on  the  bond  so  &r  as  concerns  the 
value  of  the  property  replevied.  A  still  stronger  case  is  that 
of  Ashley  v.  Peterson,  25  Wis.  621,  where  it  was  held  that  the 
judgment  must,  to  bind  the  surety,  be  in  the  alternative,  al- 
though a  law  passed  after  the  execution  of  the  bond  provided 
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differently.  It  was  there  said  of  the  bond,  that  ^^  It  was 
conditioned  according  to  the  law  theif  in  force,  which  re- 
quired the  judgment  for  the  plaintiff  to  be  in  the  alternative, 
for  a  delivery  of  the  property  in  case  it  could  be  had.  It  was 
for  this  that  the  sureties  undertook.  Their  obligation  was 
conditional.^'  The  cases  of  Webster  v.  Price,  1  Root,  56,  and 
Buel  V.  Davenport,  1  Root,  261,  give  the  appellees  no  aid,  for  it 
appears  from  the  statement  of  the  cases  that  there  was  a 
judgment  for  a  return ;  if,  however,  this  were  not  so,  they 
would  be  overruled  by  the  subsequent  case  of  Ladd  v.  Pren- 
ttccy  supra.  The  case  of  Holleasbee  v.  Bitchey,  49  Ind.  261, 
strongly  supports  the  conclusion  which  we  have  reached. 

The  court  below  erred  in  allowing  a  recovery  for  the  value 
of  the  property  replevied.  ^    i 

Judgment  reversed. 

Petition  for  a  rehearing  orerruled. 


Replevik. — J[k9enpUon  (^Property. —  Unoertotnty. — SuffieUney  of  ComplavnL — 
Motion  in  ArresL — In  an  action  of  if  plevin^  mere  uncertainty  in  the  de- 
scription of  the  property  affords  no  gronnd  for  sustaining  a  motion  in 
arrest  of  judgment,  as  such  motion  only  questions  the  sufficiency  of  tl^e 
complaint  after  yerdict. 

Same. — Irutruelions  of  OourL — Directing  Verdict, — ^Where,  in  an  action  of  re- 
pleviU)  the  evidence  shows,  without  conflict,  the  plaintiffs'  ownership  of 
the  property  in  controyersy,  and  the  only  conflict  in  the  evidence  is  in 
relation  to  irrelevant  and  immaterial  matters,  the  trial  court  may,  with- 
out invading  or  usurping  the  province  of  the  jury,  direct  a  verdict  in 
favor  of  the  plaintiffs. 

Samb. — Ektray  Law, — Treapauing  Animala. — Defence. — Where  the  owners  of 
domestic  animals  bring  an  action  to  recover  their  possession,  it  is  not  a 
sufficient  defence  for  the  defendant  to  show  that  he  had  taken  up  the 
animals  while  trespassing  on  his  premises,  but  he  must  also  show  that 
he  had  substantially  complied  with  the  provisions  of  the  estray  laws  af- 
ter the  animals  were  taken  up. 

From  the  Benton  Circuit  Court. 
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J.  0,  Pearson,  for  appellant. 

M,  H.  Walker  and  I,  H.  Pharea,  for  appellees. 

HowK,  J. — This  was  a  suit*  by  the  appellees  to  recover  the 
possession  of  "  six  head  of  hogs,"  of  the  value  of  $10  each, 
and  of  the  aggregate  value  of  $60,  of  which,  they  alleged, 
they  were  the  owners  and  entitled  to  the  possession,  and  that 
appellant  had  possession  thereof,  without  right,  and  unlaw- 
fully detained  the  same  from  the  appellees.     Wherefore,  etc. 

The  cause  was  put  at  issue  and  submitted  to  a  jury  for  trial, 
and  a  verdict  was  returned  for  the  appellees,  that  they  were 
the  owners  and  entitled  to  the  possession  of  the  property  de- 
scribed in  the  complaint,  and  that,  at  the  commencement  of 
this  suit,  such  property  was  unlawfully  detained  by  the  ap- 
pellant. Over  the  appellant's  motions  for  a  new  trial  and  in 
arrest  of  judgment,  the  court  rendered  judgment  for  the  ap- 
pellees upon  and  in  accordance  with  the  verdict. 

Appellant  has  here  assigned  as  errors  the  following  deci- 
sions of  the  circuit  court : 

1.  In  overruling  his  motion  for  a  new  trial;  and, 

2.  In  overruling  his  motion  in  arrest  of  judgment. 

The  second  of  these  alleged  errors  calls  in  question,  after 
yerdict,  the  suflBciency  of  the  facts  stated  in  appellees'  coni- 
plaint'to  constitute  a  cause  of  action.  The  only  objection  to 
the  complaint,  pointed  out  in  argument  by  the  appellant's 
counsel,  is  that  it  does  not  "  particularly  describe  "  the  prop- 
erty sought  to  be  recovered.  It  must  be  confessed,  we  think, 
that  there  is  not  much  particularity  in  the  description  of  the 
property  sued  for  in  this  case ;  but,  in  Smith  v.  Stanford,  62 
Ind.  392,  it  was  said,  in  substance,  that  the  object  of  the  par- 
ticular description  of  the  property  sued  for,  required  by  the 
statute  in  actions  of  replevin,  would  seem  to  be  to  enable  the 
proper  officer  to  take  and  deliver  the  property  to  the  plain- 
tiff in  suit;  and  it  was  held  that  if  the  description  of  the 
property  was  sufficiently  specific  for  the  accomplishment  of 
that  object,  the  complaint  would,  in  that  respect,  be  sufficient. 
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Even  if  this  were  not  so,  we  are  of  the  opinion  that  mere  un- 
certainty  in  the  description  of  the  property  sought  to  be  re- 
covered would  afford  no  sufficient  ground  for  sustaining  a  de- 
murrer to  the  complaint,  and  no  ground  whatever  for  sustaining 
a  motion  in  arrest  of  judgment;  for  such  an  objection  to  the 
complaint,  even  if  it  existed,  would  be  removed  by  the  evi- 
dence on  the  trial  of  the  cause,  and  cured  by  the  verdict.  We 
think,  therefore,  that  the  court  committed  no  error  in  over- 
ruling the  appellant's  motion  in  arrest  of  judgment. 

Under  the  alleged  error  of  the  court  in  overruling  the  motion 
for  a  new  trial,  the  appellant's  counsel  first  complains  in  argu- 
ment of  the  only  instruction  of  the  court  to  the  jury,  as  follows : 

^^  Under  the  evj^dence  in  this  case,  the  only  questions  for  the 
jury  are,  whether  the  hogs  in  controversy,  when  taken  up  by 
the  defendant  and  when  this  suit  was  commenced,  were  the 
property  of  the  plaintiffs.  If  it  is  shown  by  the  preponder- 
ance of  evidence  that  at  the  times  named  the  plaintiffs  owned 
said  hogs,  then,  under  the  other  evidence  in  this  case,  about 
which  there  is  no  material  controversy,  the  plaintiffs  will  be 
entitled  to  a  verdict  in  their  favor. 

(Signed)    "  E.  P.  Hammond,  Judge.'' 

The  court  did  not  err,  we  think,  in  giving  the  jury  this  in- 
struction. Upon  the  evidence,  as  it  appears  in  the  record,  the 
court  would  have  committed  no  available  error,  as  it  seems  to 
us,  if  it  had  instructed  the  jury,  in  plain  and  direct  terms,  that 
they  must  find  for  the  appellees,  the  plaintiffs  below.  All  the 
evidence  showed,  without  the  slightest  conflict,  that  the  hogs 
in  controversy,  when  taken  up  by  the  appellant  and  when  this 
suit  was  commenced,  were  the  property  of  the  appellees ;  and 
the  only  conflict  in  the  evidence  was  in  reference  exclusively 
to  irrelevant  and  immaterial  matters.  In  such  a  case  it  is 
well  settled  that  the  trial  court  may,  without  invading  or 
usurping  the  province  of  the  jury,  direct  their  verdict  in  favor 
of  the  party  entitled  thereto.  Dodge  v.  Gayhrd,  53  Ind.  366, 
on  p.  378,  and  cases  cited ;  Moaa  v.  WiiTieBS  Printing  Co.,  64 
Ind.  125;  American  Ins.  Oo.  v.  Butler,  70  Ind,  1. 
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The  evidence  wholly  fiiils  to  show  that  the  appellant  com- 
plied, or  attempted  to  comply,  with  any  of  the  requirements 
of  the  law  in  relation  to  estrays;  while  it  does  show  that 
his  only  claim  to  appellees'  hogs  was  founded  upon  the  fiwt 
that  he  had  taken  up  the  hogs  as  estrays  while  trespassing  on 
his  land.     He  seems  to  have  overlooked  the  point  that  appel- 
lees' ownership  carried  with  it  the  right  to  the  possession  of 
the  hogs,  and  that  this  possessory  right  could  not  be  defeated 
without  a  showing  on  his  part,  not  only  that  he  had  lawfully 
taken  up  the  hogs  as  estrays,  but  that  he  had  subsequently 
complied  with  all  the  requirements  of  the  law  in  relation  to 
estrays,  on  his  part  to  be  kept  and  performed.     The  theory 
of  appellant's  defence  was,  that  inasmuch  f^s  he  had  lawfully 
taken  up  the  appellees'  hogs  as  estrays,  while  trespassing  on 
his  premises,  he  would  remain  lawfully  entitled  to  the  pos- 
session of  the  hogs,  without  further  compliance  on  his  part 
with  the  requirements  of  the  estray  laws,  until  the  appellees 
had  taken  the  steps,  which  they  might  have  taken,  under  the 
law  of  June  4th,  1852,  in  relation  to  fences  and  trespassing 
animals,  for  reclaiming  the  possession  of  their  hogs.     This 
theory  was  radically  wrong.    The  appellees,  as  owners  of  the 
hogs,  were  entitled  to  their  possession,  unless  the  appellant 
could  show  that,  by  a  strict  and  continuous  compliance  with 
the  requirements  of  the  statute,  he  had  not  only  acquired,  but 
at  the  commencement  of  this  suit  still  retained,  an  existing 
right  to  their  possession  as  estrays.     There  is  no  evidence  in 
the  record  showing,  or  tending  to  show,  that  the  appellant  had, 
at  any  time  after  he  had  taken  up  the  appellees'  hogs,  com- 
plied, or  attempted  to  comply,  with  any  of  the^requirements 
of  the  estray  law  by  him  to  be  complied  with.     Here  lies  the 
material  difference  between  the  case  in  hand  and  fhe  case  of 
Logan  v.  Marquesas  53  Ind.  16,  upon  which  the  appellant's 
counsel  seems  to  place  much  reliance  in  argument.     In  the 
case  cited  it  was  said :  ''  It  was  admitted  by  the  plaintiff  that 
the  defendant  had  complied  with  all  of  the  provisions  of  the 
estray  law  in  taking  up  the  colt,  to  the  time  of  bringing  this 
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action."  While,  in  the  case  at  bar,  it  was  not  pretended  or 
claimed  on  the  part  of  the  appellant,  Chat  subsequent  to  the 
taking  up  of  appellees'  hogs,  he  had  complied,  or  attempted 
to  comply,  with  the  provisions  of  the  estraj  law.  The  only 
claim  the  appellant  asserted  to  the  hogs  was  under  the  estray 
law,  and  when  it  appeared,  as  it  did,  that  he  had  wholly  failed 
to  comply  with  the  provisions  of  that  law,  he  had  no  legal 
•claim  to  the  possession  of  the  hogs  as  against  their  owners. 

Appellant'%counsel  complains  of  the  action  of  the  court  in 
refusing  to  give  the  jury  certain  instructions,  at  his  request. 
These  instructions  proceeded  upon  the  theory  of  appellant's 
-defence,  as  hereinbefore  stated.  They  were  not  the  law,  as 
Applicable  to  the  case  made  by  the  evidence  adduced  upon  the 
trial,  and  the  court  did  not  err  in  refusing  to  give  them. 

The  verdict  was  clearly  right  upon  the  evidence,  and  the 
motion  for  a  new  trial  was  correctly  overruled. 

The  judgment  is  affirmed,  ^itli  costs. 

Hammond,  J.,  took  no  part  in  the  decision  of  this  cause. 


Ray  v.  The  City  of  Jefpersonville  et  al. 
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qT.— Section  2  of  the  act  of  April  14th,  1881  (Acts  1881,  p.  8^2),  which  ^' 

act  is  amendatory  of  a  former  act,  ib  not  unconstitutional  because  the 
title  of  such  amendatory  act  substitutes  the  word  "  execute  "  for  "  exer- 
cise," in  reciting  the  title  of  the  former  act,  in  the  following  context: 
''An  act  to  amend  sections  eight  and  sixty-nine  of  an  act  entitled  'An 
act  to  repeal  all  general  laws  now  in  force  for  the  incorporation  of  cities, 
*  *  prescribing  their  powers  and  rights,  and  the  manner  in  which  they 
shall  execute  the  same,'  "  etc. 

Sams. — Assessment  of  Lands  not  Bordering  on  Street  Improved, — Said  section 
2  is  not  unconstitutional  because  it  authorizes  the  assessment  of  lands 
not  bordering  on  the  street  to  be  improved,  the  same  being  within  fifty 
feet  of  such  improvement. 

Same, — Apportionment  of  Assessment  by  Engineer. — Bight  of  Appeal — Said  sec- 
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tion  2  is  not  open  to  the  objection  of  cutting  off  all  right  of  appeal  from 
the  apportionment  of  the  assessment  by  the  city  engineer ;  section  71  of 
the  act  of  March  14th,  1867,  gives  such  appeal. 

Same. — OUy  Engineer. — Aaseasment  by. — J^Knisterial  AeL — The  assessment  re- 
quired to  be  made  by  the  city  engineer  under  said  section  2  is  a  minis- 
terial act  which  the  Legislature  had  the  power  to  impose  on  such  officer, 
and  it  ib  not  his  act  which  deprives  the  lot-owner  of  his  property  in 
event  of  sale.    Smith  v.  Duncauy  77  Ind.  92,  distinguished. 

Same. — Common  CouncU, — Improvement  of  Streets. — Notice. — Under  section  65 
of  the  act  of  March  14th,  1867,  a  street  improvement  may  be  ordered  by 
a  two-thirds  vote  of  the  common  council,  without  a  p^ition  of  the  prop- 
erty-holders, nor  is  any  notice  of  the  assessment  required. 

Same. — JoxtU  Contractors. — Death  of  One. — Preeept. — Affidavii. — Where  the 
work  in  improving  a  street  is  completed  by  two  joint  contractors,  and 
after  the  assessment  is  made  one  dies,  a  precept  may  issue  thereafter  in 
favor  of  both,  and  the  affidavit  to  obtain  such  precept  may  be  made  by 
such  survivor. 

Same. — Constitutional  Lam. — Statute  Construed. — Assessment  of  Ben^Us  aatd 
Damages. — The  statute  is  not  'unconstitutional  because  it  makes  no  pro- 
vision for  the  assessment  of  benefits  and  damages  occasioned  by  such 
improvements. 

From  the  Clark  Circuit  Court. 

J.  H,  Stotsenburg  and  J.  K.  Marshy  for  appellant. 
A.  Dowling,  for  appellees. 

BiCKNELL,  C.  C. — This  was  a  suit  by  the  appellant  against 
the  city  of  Jeffersonville  and  its  treasurer,  to  prevent,  by  in- 
junction, the  sale  of  the  appellant's  land  upon  precepts  for  a 
street  improvement. 

Separate  demurrers  to  the  complaint  for  want  of  &ct8  suf* 
ficient  were  sustained,  judgment  thereon  was  rendered  for  the 
defendants,  and  the  plaintiff  appealed. 

The  rulings  upon  the  demurrers  are  the  only  errors  as- 
signed. 

The  complaint  states  that  the  plaintiff  owns  a  tract  of 
land  fronting  on  Second  street  in  said  city,  of  the  value  of 
$3,000,  and  an  adjoining  lot  of  the  value  of  $1,500,  both 
of  which  are  near  a  street  in  said  city  called  Ohio  avenue, 
but  do  not  border  thereon ;  that  on  the  26th  of  April,  1881, 
the  common  council  of  said  city,  without  any  petition  there- 
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tor,  by  a  vote  of  two-thirds  of  its  members^  ordered  Ohio 
avenue  to  be  improved  from  the  south  line  of  Second  street 
to  the  north  line  of  Third  street^  and  that  the  costs  thereof 
should  be  a  lien  on  the  property^  lots  and  parts  of  lots  bor- 
dering^ fronting,  abutting  and  adjacent  to  said  line  of  im- 
provement^ and  that  the  owners  thereof  should  be  liable  for 
their  proportion  of  such  costs  in  the  ratio  of  the  front  lines 
of  their  lots  to  the  whole  improved  line,  to  the  depth  of  fifty 
feet,  and  that  ^assessments  therefor  should  be  made  against 
the  owners  of  such^  property  in  the  proportion  of  the  fiiir  cash 
value  of  each  parcel,  less  the  value  of  the  improvements,  to 
be  determined  by  the  city  engineer ;  that  in  pursuance  of  said 
order  a  contract  for  said  improvement  was  made  with  Lewis 
A.  Terrell  and  Charles  E.  Clark,  and  the  city  caused  the 
plaintiff's  said  lands  to  be  assessed  for  said  improvement 
$1,600,  without  the  plaintiff's  knowledge, or  consent,  and 
without  any  notice  to  him,  he  not  being  a  resident  of  said 
city ;  that  for  non-payment  of  such  assessment  the  city  has 
issued  precepts,  under  which  its  said  treasurer  is  about  to  sell 
plaintiff's  said  land.  The  complaint  states  six  reasons  why 
said  land  is  not  liable  to  assessment  and  sale.  These  reasons 
will  be  considered  hereafter  in  the  order  in  which  they  are 
stated. 

The  order  to  improve  Ohio  avenue  was  made  under  section 
2  of  the  act  of  April  14th,  1881,  Acts  1881,  chap.  39,  which 
took  effect  upon  its  passage,  twelve  days  prior  to  the  date 
of  said  order. 

This  act  is  entitled  '^An  act  to  amend  sections  eight  and 
sixty-nine  of  an  act  entitled  ^An  act  to  repeal  all  general  laws 
now  in  force  for  the  incorporation  of  cities,  *  *  prescribing 
their  powers  and  rights,  and  the  manner  in  which  they  shall 
execute  the  same,  and  to  regulate  such  other  matters  as  properly 
pertain  thereto,'  approved  March  14th^  1867,  and  to  enlarge' 
the  powers  of  cities  as  to  the  construction  of  sewers."  The 
said  act  of  March  14th,  1867,  provides  two  modes  of  street 
improvement,  one  by  a  vote  of  two-thirds  of  the  common 
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council,  without  any  petition  therefor,  and  the  other,  upon  the 
petition  of  the  owners  of  two-thirds  of  the  whole  line  of  lots 
and  parts  of  lots  bordering  on  the  street. 

The  said  69th  section  of  said  act  provided  that  in  all  con- 
tracts for  the  improvement  of  streets  "the  costs  of  any  such 
improvement  shall  be  estimated  according  to  the  whole  length 
of  the  street  or  alley,  or  the  part  thereof  to  be  improved,  per 
running  foot,''  and  that  "  the  owners  of  lots  bordering  on  such 
streets  or  alleys,  or  the  part  thereof  to  be  improved,  shall 
be  liable  to  the  contractors  for  their  proportion  of  the  costs,  in 
the  ratio  of  the  first  line  of  the  lots  owned  by  them  to  the  whole 
improved  line/'  Under  this  section  the  city  had  no  authority 
to  assess  any  lot-owner  unless  his  lot  bordered  on  the  street. 

Section  2  of  the  act  of  April  14th,  1881,  Acts  1881,  p.  392, 
amends  the  foregoing  section  69  by  providing  that  owners 
of  land,  within  fifty  feet  of  the  street,  may  be  assessed  whether 
their  land  borders  on  the  street  or  not.  The  amendment  is 
in  the  following  words :  "  In  making  the  assessments  against 
such  owners  for  the  improvement,  the  ground  shall  be  as- 
sessed across  the  ground  fronting  or  immediately  abutting  on 
such  improvement,  back  to  the  distance  of  fifty  feet  from  such 
front  line,  whether  such  ground  be  subdivided  by  platting  or 
•conveyance,  or  in  any  other  manner." 

In  the  first  place,  the  complaint  claims  that  this  amending 
section  is  void,  because  the  title  of  the  act  of  March  14th, 
1881,  supra,  does  not  exactly  repeat  the  title  of  the  act  of 
1867,  intended  to  be  amended.  But  the  only  difierence  be- 
tween the  title  of  said  act  of  1867  and  the  title  given  in  said 
amending  act  of  1881  is,  that  the  latter  contains  all  the  words 
of  the  former  except  the  word  "  exercise,"  for  which  it  sub- 
stitutes the  word  "  execute."  The  difference  between  exer- 
cising a  power  and  executing  it  can  not  be  deemed  a  substan- 
tial variance.  The  act  to  be  amended  is  so  clesrrly  indicated 
in  the  title  of  the  amending  act  as  to  preclude  any  uncer- 
tainty or  doubt. 

In  the  second  place,  the  complaint  asserts  that  said  amend- 
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ing  section  2  of  said  act  of  1881  is  unconstitutional^  because 
it  authorizes  the  assessment  of  lots  and  lands  not  bordering 
on  the  streets  to  be  improved^  thus  enforcing  contribution 
from  persons  who  have  no  right  to  petition  for  such  improve- 
ment, and  because  the  complaint  avers  that  there  is  a  strip  of 
.land  along  the  whole  front  line  of  said  improvement^  between 
the  west  line  of  the  plaintiff  ^s  said  lands  and  the  east  line  of 
Ohio  avenue^  which  strip  is  owned  by  another  party,  who  has 
paid  all  the  assessments  thereon. 

The  Legislature  has  the  right  to  place  the  streets  of  a  city 
under  the  control  of  its  common  council,  and  to  authorise 
their  improvement  by  the  common  council,  and  to  declare  in 
what  manner  the  owners  of  lots  receiving  the  benefit  of  such 
improvements  shall  contribute  to  the  costs  thereof.  There  is 
no  violation  of  any  constitutional  provision  or  of  natural 
justice  in  requiring  that  all  lands  within  fifty  feet  back  of  a 
street  improvement  shall  be  assessed  therefor.  Such  a  pro- 
vision is  more  equitable  than  the  former  law,  under  which  a 
lot-owner  could  enjoy  the  benefit  of  a  street  improvement 
without  paying  for  it,  by  simply  conveying  away  a  strip  of 
his  lot  along  the  border  of  the  street. 

In  the  third  place,  the  complaint  asserts  that  said  section  2 
of  the  act  of  1881,  supra,  is  unconstitutional,  "  Because  it 
vests  the  apportionment  of  the  assessment  for  a  street  im- 
provement in  the  arbitrary,  despotic  lind  final  decision  of  an 
interested  officer  of  such  city,  called  the  civil  engineer,  who 
£xes  the  appraisement  without  notice  to  the  owner  of  the 
lands,  for  whom,  in  case  of  injustice,  there  is  no'  remedy  by 
appeal  or  otherwise.'* 

Upon  this  subject  the  words  of  said  section  2  are  as  follows : 

^^All  assessments  where  the  ground  to  be  assessed  is  held 
by  more  than  one  owner,  shall  be  in  the  proportion  of  the 
fair  cash  value  of  each  parcel,  *  to  be  determined  by  the  city 
engineer."  , 

The  complaint  is  not  correct  in  stating  that  there  is  no  ap- 
peal.    Section  71  of  the  act  of  March  14th,  1867, 8upra,  pro- 
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vides  that  notice  shall  be  given  of  the  issuing  of  the  precept, 
and  that  any  owner  of  lands  aggrieved  by  the  precept  may, 
within  20  days  after  such  notice^  appeal  therefrom^  and  that 
such  appeal  shall  state  all  proceedings  by  the  treasurer,  and 
that  upon  the  trial  of  the  appeal  the  questions  to  be  deter- 
n^ined  shall  be,  Were  the  proceedings,  subsequent  to  the  order 
directing  the  work  to  be  done  and  contracted  for,  regular? 
Was  a  contract  made?  Was  the  work  done  in  whole  or  in 
part  according  to  the  contract?  Was  the  estimate  properly 
made?  Here  is  a  sufficient  remedy  by  appeal.  An  enquiry 
iilto  the  regularity  of  the  proceedings  embraces  the  consider- 
ation of  the  engineer's  assessment.  The  assessments,  required 
by  the  Legislature  in  section  2  aforesaid,  to  be  made  by  the  en- 
gineer, where  the  ground  to  be  assessed  is  held  by  more  than 
one  owner,  are  the  ministerial  acts  of  the  engineer.  They  are  re- 
quired to  be  "  in  the  proportion  of  the  &ir  cash  value  of  each 
parcel,  less  the  value  of  the  improvements."  An  act  is  none 
the  less  ministerial  because  the  person  performing  it  may 
have  to  satisfy  himself  of  certain  facts  before  his  duty  can  be 
performed.  Fhumoy  v.  OUy  of  Jeffersonmllej^Vl  Ind.  169,. 
and  cases  there  cited. 

By  section  27  of  the  act  of  March  14th,  1867,  it  is  made 
the  duty  of  the  city  engineer,  to  "  prepare  plans,  specifications 
and  estimates,  when  thereunto  directed  by  the  common  coun- 
cil, of  proposed  public  improvements,  and  shall  superintend  the 
opening  of  streets  and  the  preservation  of  the  true  lines 
thereof,  and  perform  all  other  duties  appeitaining  to  his 
office  and  directed  by  the  copimon  council."  It  was  within 
the  constitutional  power  of  the  Legislature  to  declare  that  the 
new  assessments,  authorized  by  section  2  aforesaid,  should  be 
made  by  such  an  officer.  It  is  not  his  act  in  making  the  as- 
sessments which  deprives  the  lot-owner  of  his  property  in  case 
of  a  sale  thereof  for  a  failure  to  pay  the  assessment,  but  the 
property  is  taken  by  legally  authorized  proceedings,  in  the 
course  of  which  its  owner  may  have  a  fair  trial  and  a  deter- 
mination of  his  rights  by  an  appeal  to  a  court  of  general  juris* 
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diction.  "  The  stage  of  proceedings  at  which  that  hearing 
shall  take  place ;  the  manner^  in  shorty  in  which  the  caus^  of  a 
party  shall  be  got  before  the  judicial  tribunal^  so  it  is  not  an 
unreasonably  inconvenient  and  embarrassed  one^  is  with  the 
legislative  power/'  Perkins,  J.,  in  Floumoy  v.  (Hty  ofJef- 
feraonville,  supra.  New  Albany,  etc.,  R.  R.  Co.  v.  Connelly ,  7 
Ind.  32.  The  case  of  Sfinith  v.  Duncan,  77  Ind.  92,  cited  by 
appellant,  which  holds  that  certain  powers  granted  by  the 
Legislature  to  the  city  council  can  not  by  them  be  delegated 
to  the  engineer,  is  not  in  point  here.  The  duty  is  expressly 
imposed  upon  the  engineer  by  the  Legislature,  and  the  right 
of  appeal  from  the  precept  sufficiently  protects  the  rights  of 
the  property  owner. 

In  the  fourth  place,  the  complaint  claims  that  the  proceed- 
ings were  invalid  because  the  improvement  of  Ohio  avenue 
was  not  petitioned  for  by  the  owners  of  two-thirds  of  the 
whole  line  of  the  lots  bordering  on  said  street,  but  was  or- 
dered without  any  petition  by  a  two-thirds  vote  of  the  com- 
mon council,  and  because  the  assessment  was  made  and  or- 
dered to  be  collected  from  the  plaintiff  without  any  notice  to 
him  thereof.  But  where  an  improvement  is  ordered  by  a  two- 
thirds  vote  of  council,  under  section  65  of  the  act  of  1867, 
aupra,  no  petition  or  notice  of  the  application  is  required,  nor 
is  any  notice  of  the  assessment  required.  The  complaint  does 
not  allege  that  the  plaintiff  was  not  duly  notified  of  the  pre- 
cepts pursuant  to  section  71  of  the  act  of  1867,  supra. 

In  the  fifth  place,  the  complaint  alleges  that  the  precepts 
were  illegal  and  void,  because  they  were  issued  in  favor  of 
both  contractors  after  the  death  of  one  of  them,  Charles  E. 
Clark.  It  is  not  alleged  that  Clark  died  before  the  work  was 
completed,  nor  before  the  assessment  was  made.  A  precept 
is,  in  some  respects,  analogous  to  an  execution.  If,  aftier  a 
judgment  in  favor  of  two,  one  of  them  dies,  execution  is  is- 
sued in  the  name  of  both.  Camahan  v.  Brown,  6  Blackf.  93 ; 
2  Saund.  50  a.  Here,  the  work  having  been  done  by  two  upon 
a  joint  contract,  the  precepts  were  issued  in  the  name  of 


674  SUPREME  (X)URT  OF  INDIANA, 

Bay  v.  The  City  of  Jefiersonville  et  al. 

both.  The  administrator  of  the  deceased^  in  such  a  case,  is  not 
a  neoessary  pKrty  to  the  precept.  Willson  v.  Nicholson,  61  Ind. 
241 ;  Nkklaus  v.  Dakuy  63  Ind.  87. 

The  appellant  contends  that  the  affidavit  required  to  be 
made  by  the  contractor,  under  section  3165,  R..S.  1881,  in 
order  to  authorize  the  issuing  of  a  precept,  '^  must  be  made 
by  both  contractors,  or  by  one  at  the  request  or  on  behalf  of 
both,''  and  that  '^as  Clark  was  dead  he  could  neither  make  a 
request  or  have  an  agent."  But  where  such  a  contract  for 
work  is  made  jointly  by  two  and  they  do  the  work  jointly, 
the  assessment  is  for  the  benefit  of  both,  and  they  are  en- 
titled to  a  joint  precept;  and  in  such  a  case,  upon  the  subse* 
quent  death  of  either,  we  think  the  affidavit  to  obtain  such 
a  precept  may  be  made  by  the  survivor. 

In  the  sixth  place,  the  complaint  claims  that  the  statute 
under  which  the  improvement  in  question  was  ordered  is  un- 
constitutional and  void,  because  it  makes  no  provision  for 
the  assessment  of  benefits  and  damages  occasioned  by  said 
improvement,  and  is  in  violation  of  section  21  of  article  1  of 
the  Constitution  of  Indiana. 

That  section  of  the  Constitution  is  as  follows:  '^No  man's 
particular  services  shall  be  demanded  without  just  compensa- 
tion. No  man's  property  shall  be  taken  by  law  without  just 
compensation ;  nor,  except  in  case  of  the  State,  without  such 
compensation  first  assessed  and  tendered." 

But  legislation,  such  as  that  here  complained  of,  has  been 
repeatedly  held  constitutional  in  Indiana  and  elsewhere. 
Floumoy  v.  City  of  JefferaonvUley  supra;  New  Albany,  etc*, 
R.  R.  Co,  V.  GonneUyj  supra;  Palmer  v.  Stumph,  29  Ind. 
329 ;  People  v.  Mayor,  etc.,  4  N.  Y.  419,  and  cases  there  cited. 

The  court  below  did  not  err  in  sustaining  the  demurrers 
to  the  complaint. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinioi),  that  the  judgment  of  the  court  below  be  and  the  same 
is  hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 
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No.  11,175. 

The  State  v.  Cooper. 

Surety  op  the  Peace. — Jurisdiction, — The  circuit  court  has  no  original 
jurisdiction  of  proceedings  for  surety  of  the  peace. 

From  the  Lake  Circuit  Court. 

F.  T,  Hordy  Attorney  General,  J,  B,  PetersoUy  Prosecuting^ 
Attorney,  if.  Wood  and  T.  J.  Wood,  for  the  State. 

Hammond,  J. — Prosecution  for  surety  of  the  peace,  com- 
menced by  affidavit  and  information  in  the  court  below.  The 
court  on  the  appellee's  motion  dismissed  for  want  of  jurisdic- 
tion. The  question  presented  by  the  record  is,  Had  the  court 
below  original  jurisdiction  in  this  case? 

The  statute  in  reference  to  prosecutions  for  surety  of  the 
peace  makes  no  provision  for  their  commencement  except  be- 
fore justices  of  the  peace.  Section  1606,  R.  S.  1881.  It  is- 
claimed,  however,  by  counsel  for  the  State,  that  a  prosecution 
of  this  kind  is  a  criminal  proceeding,  and  that  original  juris- 
diction is  conferred  upon  the  circuit  court  by  section  1314, 
R.  S.  1881,  which  gives  that  court  "exclusive  jurisdiction 
*  *  *  in  criminal  ^ases  *  *  *  except  where  exclusive  or 
concurrent  jurisdiction  is  or  may  be  conferred  by  law  upon 
justices  of  th^  peace." 

While  the  criminal  practice  largely  governs  in  a  proceed- 
ing like  this,  we  are  of  the  opinion  that  the  case  itself  is  not 
a  criminal  case.  The  object  of  the  prosecution  is  not  the 
punishment  of  crime  already  committed,  but  to  prevent  the 
commission  of  crime,  or  breach  of  the  peace,  by  requiring 
persons  suspected  of  future  misbehavior  to  give  assurance  to 
the  public,  by  recognizance,  that  the  apprehended  offence 
shall  not  happen.  Hence  this  proceeding  is  called  preverUive 
justice  as  distinguished  from  a  prosecution  for  a  past  offence, 
which  is  oalled  punishing  justice,     4  Bl.  Com.,  p.  251. 

In  Murray  v.  /^ate,  26  Ind.  141,  it  was  held,  in  a  prosecu- 
tion for  surety  of  the  peace,  not  error  for  the  court  to  refuse 
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to  instruct  the  jury  that  it  was  a  criminal  prosecution;  that 
the  defendant  was  presumed  to  be  innocent  until  the  contrary 
was  proved^  and  that^  if  there  was  a  reasonable  doubt  of  his 
guilt,  he  should  be  acquitted.  Although  the  statute  in  crimi- 
nal cases  requires  the  court  to  charge  the  jury  that  the  de- 
fendant is  presumed  to  be  innocent  until  the  contrary  is 
proved,  and  that  he  must  be  acquitted  if  there  is  a  reasonable 
doubt  whether  his  guilt  is  satisfactorily  shown,  it  was  said 
in  the  above  case :  ^^  We  do  not  think  that  this  statute  ap- 
plies to  a  proceeding  for  surety  of  the  peace.  *  *  *  Although 
this  is  a  criminal  proceeding,  it  is  not  a  prosecution  for  a  crime 
committed,  but  a  proceeding  to  prevent  the  commission 
thereof." 

In  State  v.  Vankirk,  27  Ind.  121,  it  was  held  that  the  pro- 
vision of  the  Constitution  that  no  person  shall  be  twice  put 
in  jeopardy  for  the  same  offence,  does  not  apply  to  a  proceed- 
ing for  surety  of  the  peace. 

Section  1314,  supra,  does  not,  as  we  think,  give  circuit 
courts  original  and  concurrent  jurisdiction  with  justices  of  ilie 
peace  in  prosecutions  for  surety  of  the  peace.  That  section 
relates  to  crimes  which  have  been  committed,  and  not  to  those 
that  are  merely  apprehended.  Nor  do  we^think  that  concur^ 
rent  jurisdiction  in  these  prosecutions  is  conferred  upon  cir- 
cuit courts  by  section  1324,  R.  S.  1881.  That  does  not  ap- 
ply to  circuit  courts,  but  to  the  judges  of  such  courts,  who 
are  authorized,  in  their  respective  districts,  to  tajte  "all  nec- 
essary recognizances  to  keep  the  peace,  or  to  answer  any  crimi- 
nal charge  or  offence  in  the  court  having  jurisdiction."  By 
section  15  of  article  7  (section  175,  R.  S.  1881),  of  the  Con- 
stitution of  the  State,  all  judicial  oflScers  are  made  conserva- 
tors of  the  peace  in  their  respective  jurisdictions.  They  are 
also  made  conservators  of  the  peace  by  statute,  section  1702, 
!R.  S.  1881 ;  and  by  section  2041,  R.  S.  1881,  it  is  made  a 
misdemeanor  for  any  one,  when  required  by  any  conservator 
of  the  peace  to  assist  him  in  the  execution  of  his  office,  or  the 
service  of  any  process,  to  refuse  or  neglect  to  render  such  as- 
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sistance  without  a  valid  cause  for  so  refusing  or  neglecting. 
Sir  William  Blackstone  says :  **The  lord  chancellor  or  keeper^ 
the  lord  treasurer^  the  lord  high  steward  of  England,  the  lord 
mareschal,  the  lord  high^nstable  of  England  (when  any  such 
officers  are  in  being),  and  all  the  justices  of  the  Court  of  King's 
Bench  (by  virtue  of  their  offices),  and  the  master  of  the  rolls 
(by  prescription),  are  general  conservators  of  the  peace  through- 
out the  whole  kingdom,  and  may  commit  all  breakers  of  it, 
or  bind  them  in  recognizances  to  keep  it/'    1  Bl.  Com*,  p.  360. 

We  are  of  the  opinion  that  the  authority  of  circuit  judges 
to  take  recognizances,  under  section  1324,  mpra,  can  only  be 
exercised  by  them  in  their  offices  as  conservators  of  the  peace, 
and  that  this  section  does  not  confer  upon  their  courts  original 
jurisdiction  in  prosecutions  for  surety  of  the  peace. 

The  court  below  did  not  err  in  sustaining  the  appellee's 
motion  to  dismiss  for  want  of  jurisdiction. 

Judgment  affirmed. 


No.  10,094. 

Williams  et  al.  v.  Hendebson. 

Keoosix — OorrediTig  Misprision, — Bradiee, — After  a  cause  has  ceased  to  be 
in  fieri,  and  after  the  term,  the  record  thereof  can  only  be  corrected,  if 
there  be  some  written  memorial  or  minate  by  which  the  actual  proceed- 
ings can  be  clearly  known ;  and  parol  evidence  alone  is  never  sufficient 

From  the  Johnson  Circuit  Court. 

R,  M.  JohnaoUf  for  appellants. 

W.  H,  Bametty  0.  M,  Overstreet  and  A.  B,  Hunter,  for  ap- 
pellee. 

Franklin,  C. — Appellee  sued  appellants  upon  a  promis- 
sory note.     There  was  a  trial  by  jury ;  verdict  for  the  plain- 
tiff, and  over  a  motion  for  a  new  trial,  on  the  12th  day  of 
Vol.  90.— 37 
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December,  1881,  judgment  was  rendered  for  the  plaintiff  for 
the  amount  of  the  note  and  interest.  Following  the  judg* 
ment,  the  record  shows  that  an  appeal  was  prayed  to  the  Su- 
preme Court,  and  thirty  days  were  given  the  defendants  in 
which  to  file  bills  of  exceptions.  No  bill  of  exceptions  was 
filed  within  the  thirty  days. 

On  the  2d  day  of  March,  1882,  the  defendants  filed  a  mo- 
tion in  the  court  below  for  a  nunc  pro  tune  entry,  to  change 
the  record  so  as  to  read  that  ninety  days  were  given  in  which 
to  file  bills  of  exceptions,  instead  of  thirty,  which  motion 
was  by  the  court  overruled. 

The  defendants  then  moved  the  court  to  correct  the  record 
in  this  respect,  which  motion  was  also  overruled. 

The  record  in  this  cause  was  filed  in  this  court  April  6th, 
1882,  and  the  transcript  shows  that  a  bill  of  exceptions  was 
filed  March  19th,  1882. 

On  the  12th  day  of  April,  1882,  appellants  filed  a  petition 
in  this  court  for  a  mandamus  and  certiorari  to  correct  the 
record  and  have  it  certified  as  corrected,  which  petition  was  by 
this  court  overruled  on  the  19th  day  of  April,  1882. 

On  the  24th  day  of  May,  1882,  upon  the  motion  and.  affi- 
davit of  appellants,  the  court  awarded  a  certiorari  to  have  the 
bill  of  exceptions  certified  as  corrected  by  the  court  below. 
A  return  was  made  to  this  June  24th,  1882,  showing  that  the 
bill  of  exceptions  had  been  presented  to  the  judge  on  the 
11th  day  of  March  and  filed  with  the  clerk  the  18th  day  of 
March',  1882.  But  the  record  is  left  standing  that  only  thirty 
days  were*  given  in  which  to  file  bills  of  exceptions  which 
were  taken  at  the  trial  of  the  cause. 

A  bill  of  exceptions  was  properly  filed  as  to  the  overrul- 
ing of  the  motions  for  a  nunc  pro  tunc  entry,  and  to  correct 
the  record. 

The  errors  assigned  are : 

1st.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

2d.  Overruling  motion  for  a  nunc  pro  tunc  entry. 
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3d.  Overruling  motion  to  correct  the  record. 

4th.  Overruling  motion  for  nunc  pro  tunc  entry  to  correct 
record  to  correspond  with  the  ruling  announced  by  the  court 
at  the  time  of  the  xendition  of  the  judgment. 

All  the  questions  arising  under  the  motion  for  a  new  trial 
are  dependent  upou  the  first  bill  of  exceptions.  If  it  is  not 
properly  in  the  record,  qo  question  is  properly  presented  by 
the  first  specification  of  errors.  It  is  clear  that  this  bill  of 
exceptions  was  not  presented  or  filed  within  the  time  allowed 
by  the  court,  as  the  record  now  stands,  and  it  becomes  neces- 
sary to  first  consider  the  question  as  to  whether  the  record 
should  have  been  amended  and  changed  by  the  court  below. 

Nearly  three  months  after  the  trial  and  at  a  subsequent 
term  of  the  court,  based  upon  an  affidavit  of  appellants' 
counsel,  they  filed  a  written  motion  for  a  nunc  pro  tunc  entry, 
and  also  another  motion  to  correct  the  record.  These  motions 
alleged  that  when  the  appeal  was  prayed  for  and  granted  at 
the  time  the  judgment  was  rendered,  the  court  gave  appel- 
lants ninety  days'  time  within  which  to  file  bills  of  excep- 
tions, but  through  the  *'  inadvertence  and  mistake  of  the  court 
the  minutes  thereof  show  that  but  thirty  days  were  granted 
in  which  to  prepare  and  file  a  bill  of  exceptions,  and  that  th^ 
record  in  said  cause  shows  the  same." 

Parol  evidence  alone  is  not  sufficient  to  authorize  a  nunc 
pro  tunc  entry,  or  to  change  the  record  after  the  proceedings 
have  ceased  to  be  mfieri^  and  after  the  term  at  which  the  rec- 
ord was  made.  Such  amendments  can  only  be  made  when 
there  is  some  memorial  or  other  minute  of  the  transaction  in 
the  case  from  which  what  actually  took  place  in  the  prior 
proceeding  can  be  clearly  ascertained  or  known.  Makepeace 
V.  iMhenSj  27  Ind.  436;  SchxHmover  v.  Reedy  65  Ind.  313. 
Many  other  cases  in  this  court  to  the  same  purport  might  be 

cited. 

The  second  case  above  named  is  very  similar,  though  not 
so  strong  a  case  as  this  against  sustaining  the  motion.  There 
the  record  did  not  show  that  any  time  was  given  in  which  to 
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file  the  bill  of  exceptions^  and  this  court  held  that  it  could  not 
foe  shown  by  parol  evidence  alone  that  time  had  been  given. 
That  was  only  to  supply  an  alleged  omission ;  this  is  to  create 
a  square  contradiction  and  overthA)w  the  record  and  all  writ- 
ten memoranda  by  parol  evidence.  We  have  found  no  case 
that  goes  to  that  extent,  do  not  think  there  is  any,  or  should 
be  any.  Records  would  have  but  very  little  force  if  they  could 
be  contradicted  and  overthrown  by  parol  evidence. 

No  clerical  error  or  misprision  of  the  clerk  is  shown.  The 
oourt  made  its  minutes  upon  its  otm  docket  at  ibhe  time,  and 
the  clerk  made  up  the  record  accordingly.  That  record 
can  not  be  thus  changed.  And,  further,  this  second  bill 
of  exceptions  does  not  show  what  evidence,  if  any,  was  given 
upon  the  hearing  of  the  motions,  and  does  not  even  state  that 
the  affidavit  upon  which  the  motions  were  based  was  given  io 
evidence,  or  that  there  was  any  evidence  offered.  The  record 
does  not  show  that  there  was  anything  before  the  court  upon 
which  the  nunc  pro  tunc  entry  asked  for,  or  the  desired  cor- 
rection of  the  record,  could  be  made.  In  the  absence  of  the 
evidence,  all  reasonable  presumptions  are  in  fitvor  of  the  rul- 
ings of  the  trial  court. 

There  is  no  error  in  the  overruling  of  the  motions  for  a 
nunc  pro  tunc  entry,  and  for  correcting  the  record;  and  with- 
out such  amendment  or  correction  it  can  not  be  sucoessfiilly 
claimed  that  the  first  bill  of  exceptions  is  properly  in  the 
record,  and  without  the  bill  of  exceptions  no  question  is  pre- 
sented upon  the  motion  for  a  new  trial.  There  is  no  error  in 
overruling  the  motion  for  a  new  trial. 

The  judgment  ought  to  be  affirmed. 

Feb  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 
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Pleadikq. —  IHuctice, —  HarmUea  Error, — That  a  paragraph  of  complaint  Lg^    gg 

contains  more  than  one  cause  of  sidtion,  justifies  a  motion  to  require  them  |i&2  ^^ 

to  be  stated  separately ;  but  to  overrule  the  motion  is  not  available  error. 

Bailboadb. — EUling  Stock. —  Fleading. — Demurrer, — Pradioe. — Evidence, — 
Jturiedidion, — ^A  paragraph  of  complaint  against  a  railroad  company  for 
killing  stock,  contained  two  causes  of  action,  of  one  of  which  the  court 
had  no  jurisdiction. 

Heidj  that  a  demurrer,  for  want  of  facts,  did  not  reach  the  defect. 

Heldy  also,  that  evidence  in  support  of  the  cause  of  action  of  which  the 
court  had  no  jurisdiction  should  have  been  excluded  on  objection. 

Same. — A  complaint  under  the  statute,  B.  S.  1881,  section  4025,  against  a 
railroad  company  for  killing  stock,  which  avers  that  the  act  was  done 
by  "  the  defendant,  or  some  lessee  thereof,  or  other  person  unknown  to 
the  plaintiff,"  is  bad  on  demurrer. 

From  the  Hamilton  Circait  Coart. 

N.  0.  Ro88  and  O.  E,  Rosa,  for  appellant. 
T,  J,  Kane  and  T,  P.  Davis,  for  appellees. 

MoBBis^  C. — The  appellees  sued  the  appellant  to  recover 
damages  for  two  horses  claimed  to  have  been  injured^  and 
eight  sheep  alleged  to  have  been  killed^  by  the  locomotives 
and  cars  of  the  appellant^  in  Hamilton  county,  at  a  point  on 
its  road  where  it  was  not  securely  fenced.  The  complaint 
contains  two  paragraphs. 

The  appellant  moved  the  court  to  require  the  appellees  to 
separate  the  several  causes  of  action  contained  in  the  second 
paragraph  of  the  complaint.  The  motion  was  overruled.  The 
appellant  demurred  to  each  paragraph  of  the  complaint.  The 
court  overruled  the  demurrers.  It  then  answered  by  a  gen- 
eral denial.  The  cause  was  submitted  to  the  court  for  trial* 
Finding  for  the  appellees.  The  appellant  moved  the  court 
for  a  new  trial.  The  motion  was  overruled,  and  judgment 
rendered  for  appellees.  The  rulings  of  the  court  upon  the 
several  motions  and  demurrers  are  assigned  as  errors. 
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It  is  alleged  in  the  second  paragraph  of  the  complaint^  that 
on  the  26th  day  of  Mareh^  1882,  eight  sheep,  the  property  of 
the  appellees,  were  killed  on  the  appellant's  road  by  its  loco- 
motive and  cars,  at  a  point  where  the  road  was  not  securely 
fenced,  etc.;  that  on  the  —  day  of  June,  1882,  two  horses 
belonging  to  the  appellees  were  wounded  and  injured  on  the 
appellant's  road,  etc. ;  that  the  animals  so  killed  and  injured 
were  of  the  value  of  $300.  A  bill  of  particulars  is  filed  with 
this  paragraph,  in  which  the  value  of  the  sheep  is  stated  to  be 
$25,  and  the  damage  on  account  of  the  injuries  to  the  horses 
is  stated  at  $275. 

It  is  clear  that  this  paragraph  contains  two  distinct  causes 
of  action.  Jefferaonville,  etc.,  R,  R,  Oo,  v.  Brevoorty  30  Ind. 
324;  Toledo,  etc.,  R.  W.  Oo.  v.  TiUon,  27  Ind.  71.  The  mo- 
tion of  the  appellant  to  require  the  appellees  to  state  sepa- 
rately the  two  causes  of  action  contained  in  this  paragraph 
should  have  been  sustained.  But  the  error  was  harmless, 
and  can  not  avail  the  appellant.  See  section  341,  B.  S. 
1881 ;  Rennick  v.  Cliandkr,  59  Ind.  354;  Chan  v.  Grimes,  63 
Ind.  21. 

The  appellant  insists  that  the  demurrer  to  the  second  par- 
agraph of  the  complaint  should  have  been  sustained,  because 
two  causes  of  action  are  joined  in  that  paragraph,  as  to  one 
of  which  the  court  had  no  jurisdiction.  The  ground  of  de- 
murrer stated  is  the  want  of  sufficient  &cts  to  constitute  a 
cause  of  action.  Assuming,  as  the  argument  seems  to,  that 
the  paragraph  contains  fiicts  sufficient  to  constitute  two  dis- 
tinct causes  of  action,  the  demurrer  should  be  overruled,  for 
the  obvious  reason  that  the  paragraph  does  contain  suffi- 
cient facts.  We  do  not  think  the  demurrer  raises  the  ques- 
tion which  counsel  insist  upon.  If,  as  the  appellant  contends, 
the  court  had  no  jurisdiction  of  one  of  the  causes  of  action  the 
ground  of  demurrer,  to  raise  the  question,  should  have  been 
the  want  of  jurisdiction,  or  the  question  might  have  been 
raised  by  objecting  to  the  evidence  introduced  on  the  trial  in 
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support  of  the  cause  of  action  of  which  the  court  had  no  juris- 
diction.    JeffersonvUle,  etc.,  R.  -B.  Go,  v.  Brevoort,  supra. 

The  appellant  further  contends  that  the  complaint  is  fatally 
defective^  because  neither  paragraph  shows  that  the  appellant, 
its  assignee  or  lessee,  or  a  receiver  in  possession  of  the  road,  or 
anj  one  else  for  whose  conduct  it  is  responsible,  was  operating 
or  controlling  the  locomotive  or  cars  which  are  alleged  to  have 
struck  said  animals  at  the  time  the  accident  occurred. 

After  stating  that  the  animals  were  injured  on  the  appel- 
lant's track  bj  a  locomotive  and  cars  comprising  a  freight 
train,  the  second  paragraph,  which  is,  in  this  respect,  the 
same  in  substance  as  the  first,  proceeds  as  follows :  ^^And 
said  locomotive  and  train  of  cars,  and  each  of  them,  were  at 
the  time  of  said  respective  accidents  being  run  and  controlled 
by  said  defendant,  or  some  lessee  thereof,  or  other  person  un- 
known to  the  plaintiffs.'' 

There  is  no  direct  allegation  in  either  paragraph  of  the 
complaint  that  the  lessee,  or  other  person  unknown  to  the  ap- 
pellees, was  at  the  time  of  said  accidents  running  and  oper- 
ating said  road  in  the  name  of  the  appellant,  nor  in  what 
name  it  was  then  run  and  operated. 

Section  4025,  B.  S.  1881,  is  as  follows :  ^^Any  railroad 
corporation,  lessee,  assignee,  receiver,  and  other  person  or 
corporation,  running,  controlling,  or  operating  any  railroad 
into  or  through  this  State,  shall  be  liable,  jointly  or  sever- 
ally, for  stock  killed  or  injured  by  the  locomotives,  cars,  or 
other  carriages  run  on  such  road,  in  the  name  in  which  the 
road  was  run  or  operated  at  the  time,  to  the  extent  and  ac- 
cording to  the  provisions  of  this  act.'' 

It  was  not  the  intention  of  the  above  section  to  make  rail- 
road companies  liable  for  the  acts  of  parties  who,  without 
their  authority  or  consent,  take  possession  of  their  roads  and 
run  and  operate  them. 

In  view  of  the  franchises  and  privileges  granted  to  rail- 
road companies  by  the  State,  it  is  perhaps  reasonable  and 
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just  to  hold  them  responsible  for  the  acts  of  their  lessees,  as- 
signees and  receivers  who  are  appointed  with  their  implied^ 
if  not  express,  consent,  and  for  the  acts  of  such  other  parties  as 
may  run,  operate  or  control  their  locomotives,  cars,  etc.,  with 
their  consent,  either  express  or  implied.  But  to  hold  a 
railroad  company  liable  for  the  acts  of  a  party  unknown  to 
it,  a  mere  trespasser  it  may  be,  would  be  as  unjust  as  it 
would  be  unireasonable.  OiTunnnati,  etc.,  B.  B,  Co,  v.  Pa^ 
UnSy  36  Ind.  380. 

It  is  alleged  in  the  complaint  that  either  the  appellant,, 
some  lessee  of  its  road,  or  some  person  unknown  to  the  ap* 
pellees,  run  the  locomotives  and  cars  against  their  property, 
to  their  damage.  But  which  of  these  parties  run  the  locomo- 
tives and  cars  and  did  the  wrong — ^whether  it  was  the  appel- 
lant, the  lessee  of  its  road,  or  the  unknown  party,  is  not 
averred.  It  follows  that  there  is  no  allegation  in  the  com- 
plaint that  the  appellant,  or  any  one  for  whose  acts  it  is  re- 
sponsible, did  any  wrong  to  the  appellees.  Such  an  aver- 
ment is  essential  to  the  appellees'  claim.  The  very  essence 
of  their  right  to  recover  is,  that  the  appellant,  or  some  one  for 
whose  acts  it  is  liable,  caused  the  injury  of  which  they  com- 
plain.   This  should  have  been  averred  directly  and  positively* 

It  is  said  that  the  words  ''or  other  person  unknown,''  etc, 
should  be  regarded  as  surplusage,  and  that  they  might  have 
been  stricken  out  on  motion.  As  well  might  the  court  strike 
out  the  statement  that  the  locomotive  was  at  the  time  run  by 
the  appellant  or  by  some  lessee  of  the  road,  leaving  the  simple 
allegation  that  the  locomotive  was  at  the  time  run  and  con- 
trolled by  some  person  unknown.  We  do  not  think  the 
phrase  "by  some  person  unknown  to  the  plaintiffs''  can  be 
regarded  as  surplusage.  Thus  to  regard  it  would  be  to  ^ve 
an  entirely  new  meaning  to  the  complaint. 

We  also  think  that  this  defect  in  the  complaint  can  be 
reached  by  demurrer.  The  alternative  averments  neutralise 
each  other,  so  that  there  is,  in  effect,  an  absence  of  any  alle- 
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gation  that  the  appellant  had  in  anj  way  injured  the  property 
of  the  appellees.  We  think  the  oourt  erred  in  overruling  the 
demurrer  to  the  complaint. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  reversed,  at  appellees'  costs. 


^ 


No.  10,142. 

« 

Dillman  t;.  Dillman  et  al. 

Pleading. — Supplemental  ChmpUnnL-'Ihudiee.-^The  office  of  a  Btipplemental 
complaint  is  not  to  supply  omissions  or  defects  in  the  original  complaint, 
but  to  bring  upon  the  record  matters  arising  after  the  commencement 
of  the  suit. 

ExBCunoK. — IVoeeedings  Supplemeniary  to,—Fleading. — In  proceedings  sup- 
plementary to  execution,  if  the  affidavit  fail  to  show  some  necessity  for 
the  application,  it  is  insufficient. 

Bavx.— Appeal— Ihinseripl,  When  FUed.^  Decedent^  Ea(aea.SUxM€  Oon- 
atrued, — Section  2455,  R.  S.  1881,  requiring  the  transcript,  on  appeal,  to 
be  filed  in  the  Supreme  Court  within  ten  days  after  filing  the  appeal 
bond,  does  not  apply  to  appeals  in  proceedings  supplementary  to  execu- 
tion, where  an  executor  is  required  to  answer  under  section  819. 

From  the  Monroe  Cireuit  Court. 

J.  TT.  Buskirk  and  H.  G.  Duncan,  for  appellant. 
/.  J3".  Lovden  and  R,  W.  Mtera,  for  appellees. 

Black,  C. — ^This  was  a  proceeding  supplementary  to  exe- 
cution, instituted  by  the  appellant,  Harrison  M.  Dillman, 
against  the  appellees,  James  L.  Dillman  and  Jonathan  May, 
executor  of  the  will  of  David  C.  Dillman,  deceased. 

The  appellees  jointly,  and  said  executor  separately,  demurred 
to  the  complaint  for  want  of  sufficient  facts.  The  demurrers 
were  sustained,  and  the  appellant  failing  to  plead  further, 
judgment  was  rendered  against  him  for  costs.  The  rulings  on 
the  demurrers  are  assigned  as  errors. 

The  judgment  was  rendered  on  the  28th  of  February,  1882. 
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The  appellant  filed  an  appeal  bond  March  1st;  1882.  On 
the  14th  of  April,  1882,  the  transcript,  with  the  assignment 
of  errors,  was  filed  in  the  office  of  the  clerk  of  this  court,  and 
at  the  same  time  the  appellees  entered  an  appearance  by  their 
joinder  in  error.  The  cause  was  submitted  by  the  appellees, 
upon  the  default  of  the  appellant.  May  23d,  1882.  A  brief 
was  filed  by  the  appellant  on  the  10th  of  July,  1882.  Said 
executor,  on  the  21st  of  April,  1883,  filed  a  motion  to  dismiss 
the  appeal  as  to  him,  for  the  reason  that  the  transcript  was 
not  filed  in  the  Supreme  Court  within  ten  days  after  the  filing 
of  the  appeal  bond,  it  being  snpposed  by  his  counsel  that  this  is 
such  an  appeal  as  is  contemplated  by  section  2455,  R.  S.  1881. 

But  said  section  is  not  applicable  to  such  an  appeal  as  this, 
and  if  it  were  applicable  the  appellees  would  be  regarded  as 
having  waived  their  right  to  ask  a  dismissal  thereunder.  See 
HUlenberg  v.  Bennett^  88  Ind.  540. 

It  does  not  appear  from  the  record  when  this  proceeding 
was  commenced.  On  the  23d  of  February,  1882,  the  appel- 
lant filed  an  amended  complaint  and  a  supplemental  com- 
plaint. The  former  alleged,  in  substance,  that  in  an  action 
brought  by  the  appellant  against  the  appellee  James  L.  Dill- 
man,  in  the  court  below,  at  its  November  term,  1881,  appel- 
lant "recovered  judgment  for  $512.22,  upon  which  an  execu- 
tion against  the  property  of  said  James  L.  Dillman,  a  resident 
of  said  county,  was  duly  issued  and  remains  in  the  hands  of 
the  sheriff  of  said  county  unsatisfied ;  that  the  said  Jonathan 
May  is  a  resident  of  said  county,  and  as  executor  of  the  will 
of  said  David  C.  Dillman  has  property  in  his  possession^  be- 
longing  to  the  said  James  L.  Dillman,  to  wit:  that  under  the 
provisions  of  the  said  will  the  said  James  L.  Dillman  was  be- 
queathed and  devised  an  undivided  one-half  of  an  undivided 
two-thirds  of "  certain  real  estate  described,  in  Monroe  "county, 
*^  which  the  said  Jonathan  May,  as  such  executor,  is,  by  the 
terms  of  said  will,  authorized  and  directed  to  sell  in  such  man- 
ner as  he  may  think  proper,  and  divide  the  proceeds  thereof 
between  the  legatees  of  said  will,  the  interest  of  James  L. 
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Dillman  being  one-half  of  two-thirds  thereof;  that  the  per- 
sonal property  of  said  Dillman^  deceased,  will  be  about  suf- 
ficient to  pay  the  debts  and  legacies  of  said  decedent,  leaving 
to  the  said  James  L.  Dillman,  in  the  hands  of  said  executor, 
from  the  proceeds  of  the  sale  of  said  real  estate,  about  $900, 
which,  together  with  the  amount  already  in  the  hands  of  the 
said  James  L.  Dillman  subject  to  be  claimed  as  exempt  from 
execution,  exceeds  the  amount  exempt  by  law  from  execu- 
tion." Prayer  for  an  order  requiring  said  executor  to  appear 
and  answer  ^'concerning  said  property  and  said  indebtedness, 
and  that  he  be  required  to  pay  the  ^  money  which  may  come 
into  his  hands  from  the  sale  of  said  property,  and  belonging 
to  said  James  L.  Dillman,  in  satis&ction  of  said  execution." 
In  the  supplemental  complaint,  it  was  alleged  that  since  the 
filing  of  the  original  complaint  and  the  commencement  of  this 
action,  said  May,  as  such  executor,  had  sold  the  lands  de- 
scribed in  said  complaint  to  one  Henry  F.  Dillman  for  $2,- 
£00,  '^  which  sum  he  now  has  in  his  hands  in  cash  and  solvent 
notes;"  that  sfnce  the  bringing  of  this  suit  said  May  ''has 
been  appointed  and  now  is  the  executor  of  the  will  of  Eliza- 
beth Dillman,  deceased ;  that  the  said  James  L.  Dillman  is 
also  a  legatee  under  said  will  of  said  Elizabeth,  and  said  May, 
as  her  executor,  has  in  his  hands,  belonging  to  the  said  James 
L.,  about  $100;  that  the  said  judgment  mentioned  in  the 
original  complaint  remains  unpaid  and  unsatisfied ;  that  the 
execution  thereon  remains  in  the  hands  of  said  sheriff  unsat- 
isfied ;  and  that  the  amount  due  said  James  L.  Dillman  from 
said  $2,800,  after  payment  of  debts  and  expenses  of  adminis- 
tration, will  amount  to  about  $600,  which,  together  with  said 
$100,  and  the  amount  already  in  the  hands  of  said  James  L., 
subject  to  be  claimed  as  exempt  from  execution,  exceeds  the 
amount  exempt  by  law  from  execution."  Prayer  for  an  order 
requiring  ''said  Jonathan  May,  executor  as  aforesaid  of  said 
David  C.  and  Elizabeth  Dillman,  deceased,  to  appear  and 
answer  concerning  said  indebtedness,  and  that  he  be  required 
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to  pay  the  money  which  may  come  into  his  hands,  belonging 
to  said  James  L.  Dillman^  in  satis&otion  of  said  execution." 

The  amended  complaint  and  the  supplemental  complaint 
were  separately  verified  by  affidavits  of  the  same  date. 

Under  the  recent  rulings  of  this  court,  before  the  adoption 
of  the  code  of  1881,  it  was  held  that  in  such  a  proceeding  as 
this  issues  of  fitot  might  be  formed,  and  a  jury  trial  might  be 
had  as  a  matter  of  right,  and  that  the  application  for  an  or^ 
der,  or  affidavit,  constituted  a  complaint,  the  sufficiency  of 
which  might  be  tested  by  demurrer.  Bardy  v.  Buddes,  68 
Ind.  49 ;  AbeU  v.  Biddle,  75  Ind.  345 ;  KMsell  v.  Anderson^ 
73  Ind.  485. 

By  section  822,  B.  S.  1881,  it  is  now  provided  that  all  pro- 
ceedingSy  ^^  after  the  order  has  been  made  requiring  parties 
to  appear  and  answer,  shall  be  summary,  without  further 
pleadings,  upon  the  oral  examination  and  testimony  of  par* 
ties  and  witnesses.  But  the  sufficiency  of  the  order  and  of 
the  affidavit  first  filed  by  the  plaintifi^  may  be  tested  by  de* 
murrer  or  motion  to  dismiss  or  strike  out  the  same.'' 

If  the  complaint  and  the  supplemental  complaint  should  be 
treated  as  in  an  ordinary  civil  action,  and  if  the  former  were 
found  to  be  wholly  without  equity,  so  that  no  valid  judgment 
could  be  rendered  upon  it,  the  action  could  not  be  sustained 
by  the  filing  of  the  latter,  founded  upon  matters  arising  after 
the  commencement  of  the  suit ;  for  the  office  of  a  supplemental 
complaint  is  not  to  supply  &ct8  which,  being  necessary  to  the 
maintenance  of  the  action,  have  been  omitted  firom  the  origi- 
nal complaint,  but  is  to  bring  into  the  record  new  fiicts,  so 
that  the  court  may  render  its  final  judgment  upon  the  fiicts 
existing  at  the  time  of  its  rendition. 

Whether  the  two  verified  applications  should  be  so  treated, 
or,  without  regard  to  the  names  by  which  they  are  therein 
designated,  they  should  be  examined  together  as  to  the  suffi- 
ciency of  the  fiicts  stated  in  both  of  them,  as  if  those  &cts 
were  stated  in  one  affidavit,  need  not  be  decided,  for  we  think 
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that  whether  taken  singly  or  together  they  do  not  set  forth 
suiScient  facts  under  the  statute. 

Proceedings  supplementary  to  execution  are  provided  for 
by  section  815,  et  eeq.y  R.  S.  1881.  To -entitle  himself  to  the 
relief  afforded  under  this  statutory  and  summary  proceed- 
ing, the  judgment  creditor  must  have  a  need  to  resort  to 
it  for  the  satisfaction  of  his  judgment.  In  all  cases  an  ex- 
ecution must  have  been  issued.  Where  the  proceeding  is 
against  the  judgment  defendant  alone,  the  execution  must 
have  been  returned  unsatisfied  in  whole  or  in  part  (section  815), 
or  after  the  issuing  of  an  execution  an  affidavit  must  be  filed 
to  the  effect  that  the  judgment  debtor  has  property  described, 
which  he  unjustly  refuses  to  apply  toward  the  satis&btion  of 
the  judgment  (section  816).  If  the  purpose  be  to  reach 
property  of  the  judgment  debtor  in  the  possession  of  another 
person  or  corporation,  or  any  debt  due  to  the  judgment  debt- 
or, there  must  have  been  an  execution  issued,  which  may  or 
may  not  have  been  returned,  and  there  must  be  an  affidavit 
that  such  person  or  corporation  "  has  property  of  such  judg- 
ment-debtor, or  is  indebted  to  him  in  any  amount,*  which,  to- 
gether with  other  property  claimed  by  him  as  exempt  from 
execution,  shall  exceed  the  amount  of  property  so  exempt 
by  law"  (section  819). 

It  was  alleged  here  that  an  execution  had  been  issued, 
which  was  still  in  the  hands  of  the  sheriff  unsatisfied.  It 
was  not  alleged  that  the  judgment  debtor  had  property  de- 
scribed, which  he  unjustly  refused  to  apply  toward  the  satis- 
jQsu^tion  of  the  judgment.  It  was  intended  to  institute  the 
proceeding  under  section  819.  It  was  not  made  to  appear 
that  the  judgment  defendant  had  claimed  any  property  as  ex- 
empt from  execution,  or  that  he  had  no  property  subject  to 
execution,  or  that  he  had  not  sufficient  property  subject  to 
execution  to  satisfy  the  judgment.  It  is  alleged  that  the  ef- 
fects sought  to  be  reached,  together  with  the  amount  already 
in  the  hands  of  the  judgment  defendant,  subject  to  be  claimed 
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as  exempt  from  execution,  exceed  the  amount  exempt  by  law 
from  execution.  Exemption  is  a  privilege  which  is  waived 
bj  not  claiming  it.  The  judgment  was  for  $512.22.  It  does 
not  appear  what  amount  the  execution  defendant  would  be 
entitled  to  claim  as  exempt,  whether  $300  or  $600.  It  may 
have  been,  consistently  with  the  averments  of  the  verified  ap- 
plication, that  the  execution  defendant  had  in  his  bands 
property  which  he  had  not  refused  to  apply  upon  the  judg- 
ment, and  which  he  had  not  claimed  as  exempt,  sufficient  to 
satisfy  the  execution  upon  which  no  return  had  been  made, 
but  which  was  still  in  the  hands  of  the  sheriff. 

As  this  insufficiency  of  the  affidavit  will  require  affirmance 
of  the  judgment,  we  will  not  examine  the  question  as  to  the 
sufficiency  of  either  or  both  of  the  verified  complaints,  in 
other  respects,  to  require  an  executor  to  answer. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  appellant's  costs. 

Petition  for  a  rehearing  overruled. 


No.  10,087. 

McFadden,  Administrator,  v.  Fritz  et  al. 

Chattel  MoRTaAOE. — Po9»Rm<m  by  Mortgagor  cf  Oooda  Mortgaged  without 
Stipulation  to  Account  to  Mortgagee  for  Goods  Sold. — Z^WiV^ — Question  <f 
FitcL—Under  the  statute,  section  4924  (R.  S.  1881),  a  chattel  mortgage 
18  not  void  on  its  face  because  it  does  not  require  the  mortgagor  to  ac- 
count for  the  proceeds  of  the  sales  made  by  the  mortgagor  of  the  mort- 
gaged property ;  fraud,  in  such  a  case,  is  a  question  of  fact  for  the  coart 
or  jury.    Mobley  v.  Letts,  61  Ind.  11,  overruled. 

Same. — Replevin  hy  Mortgagee.-^ Answer. — Demurrer. — In  an  action  of  re- 
plevin, an  answer  which  sets  forth  that  the  title  of  the  plaintiff  is  as  ad- 
ministrator of  a  mortgagee,  and  that  such  mortgage  was  made  with 
intent  to  defraud  creditors,  and  setting  forth  facts  constituting  fraud,  and 
alleging  that  the  defendant  had  purchased  the  goods  at  a  sale  on  an  exe- 
cution had  by  a  constable,  is  good  on  demurrer. 

Same. — Finding  of  Fads. — Possession  of  Note,  Secured  by  Mortgage,  by  Mort- 
gagor's Attorney. —  Delivery  of  Note  aTid  Mortgage, — ^A  special  finding  of 
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facts  which  shows  that  A.  signed  a  note  payable  to  B.,  and  signed  a  chat- 
tel mortgage  covering  certain  goods  at  the  same  time,  to  secure  such  note, 
and  left  the  note  in  the  possession  of  his,  A.'s,  attorney,  for  safe-keeping, 
and  that  it  was  never  delivered  to  B.,  that  the  mortgage  was  placed  of 
record  by  A.,  who  paid  the  recorder's  fee;  that  A.  remained  in  possession 
of  the  mortgaged  property  until  defendant  purchased  it  at  a  sale  by  a 
constable,  and  it  does  not  appear  that  there  was  any  stipulation  to  pay 
the  debt  in  the  mortgage,  independent  of  the  note,  does  not  show  any 
right  to  possession  in  B.'s  administrator,  who  brings  an  action  of  re- 
plevin against  such  purchaser. 

From  the  Shelby  Circuit  Court. 

J.  B.  McFadden  and  K  S.  Stilwell^  for  appellant. 
T.  B.  Adams,  L.  T.  Michener  and  (?.  if.  Wright,  for  ap- 
pellees. 

Franklin,  C. — Appellant  sued  appellees  in  an  action  of 
replevin  for  the  possession  of  certain  goods.  Appellees  an- 
swered by  a  general  denial  and  a  special  paragraph. 

A  demurrer  to  the  special  paragraph  was  overruled.  A  re- 
ply in  denial  was  filed,  and  a  trial  had  before  the  court.  At 
the  request  of  the  pai'ties,  the  court  found  the  facts  specially, 
and  stated  its  conclusions  of  law.  The  plaintiff  excepted  to 
the  conclusions  of  law,  and  filed  a  motion  for  a  new  trial, 
both  of  which  were  overruled,  and  judgment  was  rendered 
for  the  defendants. 

The  errors  assigned  in  this  court  are : 

Ist.  Overruling  demurrer  to  second  paragraph  of  answer. 

2d.  Overruling  exceptions  to  conclusions  of  law. 

3d.  Overruling  motion  for  a  new  trial. 

The  substance  of  the  answer  is  that  the  defendants  had  pur- 
chased the  property  replevied  at  a  constable's  sale,  and  were 
the  owners  thereof;  that  the  only  title  under  which  the  plain- 
tiff claimed  was  by  virtue  of  a  chattel  mortgage ;  that  the 
mortgage  was  made  to  defraud  creditors,  and  was  void. 

Counsel  have  discussed  the  question  as  to  whether  the  mort- 
gage is  void  upon  its  face,  for  not  requiring  the  mortgagor  to 
account  for  the  proceeds  of  the  sales  made  by  him  of  the  mort- 
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gaged  property,  and  appellee  has  referred  us  to  the  case  of 
Mobley  v.  Letts^  61  Ind.  11. 

The  rule  laid  down  in  that  case  appears  to  be  in  accordance 
with  common-law  principles  and  the  asual  practice  of  courts. 
But  in  a  series  of  cases  it  has  been  recently  held  by  this  court 
that  under  our  statute  of  frauds  and  peijuries,  1  B.  S.  1876, 
p.  606  (and  the  4924th  section  of  the  B.  S.  of  1881,  which  is 
the  same),  '^a  recorded  mortgage,  upon  its  face,  can  not  be 
declared  fraudulent  and  void  as  against  creditors ;  that  fraud, 
in  such  a  case,  is  a  question  of  fact,  to  be  submitted  to  the  court 
or  jury  upon  the  trial/'  See  the  cases  of  MeFadden  v.  Hop- 
kins,  81  Ind.  459 ;  Morris  v.  /Sfern,  80  Ind.  227 ;  Lockwood  v. 
^Harding,  79  Ind.  129;  McLaughlin  v.  Ward,  77  Ind.  383. 

In  the  answer  in  controversy,  it  is  not  only  positively 
averred  that  the  mortgage  under  which  appellant  claims  title 
was  made  to  defraud  creditors  and  is  void,  but  the  &cts  con- 
stituting the  fraud  are  therein  set  forth.  We  think  this  suf- 
ficient to  submit  the  question  of  fraud  in  the  mortgage  to  the 
court  or  jury  on  the  trial  of  the  cause,  and  there  is  no  error  in 
overruling  the  demurrer  to  the  second  paragraph  of  the  answer. 

The  special  findings  of  the  court  and.  its  conclusions  of  law 
are  as  follows : 

"1st.  On  the  9th  day  of  January,  1879,  (Jeorge  D.  Nichols 
called  upon  James  B.  MeFadden,  a  practicing  attorney  of 
Shelby  county,  and  advised  with  him  touching  the  best  mode 
of  securing  to  Joseph  Nichols "  (the  &ther  of  George  D.), 
"of  Providence,  Ehode  Island,  an  indebtedness  of  |560, bor- 
rowed by  George  from  his  father,  about  February,  1878. 

"  2d.  MeFadden,  at  the  instance  and  request  of  George  D. 
Nichols,  drew  up  a  promissory  note  of  the  date  of  January 
the  9th,  1879,  payable  to  Joseph  Nichols  three  years  after 
date,  without  relief  from  valuation  or  appraisement  laws, 
which  was  signed  by  the  said  George  D.  Nichols,  and  lefi^ 
with  the  said  MeFadden,  as  his  attorney,  for  safe-keeping,  sub- 
ject to  his  order,  and  which  MeFadden  deposited  in  his  safe. 

"3d.  At  the  same  time  the  said  Greorge  D.  Nichols  signed 
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a  chattel  mortgage,  bj  its  terms  purporting  to  secure  the  pay- 
ment of  said  note,  whereby  he  mortgaged  to  sai4  Joseph 
Nichols  the  following  personal  property,  to  wit : 
keg  of  cherry  bounce,  of  the  value  of .    .   ^    .    .    .'  $  20.00 

«    torn  gin,  "  "      27.00 

"    blackberry  brandy,  of  the  value  of ...   .      18.25 

'^    rice  brandy,  of  the  value  of 16.00 

"    peach  brandy,  of  the  value 18.00 

cask  of  California  brandy,  of  the  value 42.00 

1141.25 
With  a  large  amount  of  other  goods.  Said  mortgage  stipu- 
lated, among  other  things,  that  said  George  should  retain 
possession  of  said  property  until  the  note  became  due,  and 
granting  the  said  Joseph  Nichols  the  right  to  take  possession 
of  said  property  in  case  it  was  levied  upon  by  any  execution, 
etc.  That  said  note  was  never  delivered  to  said  Joseph  Nich- 
ols, or  any  one  else  authorized  to  receive  the  same  for  him, 
nor  has  it  to  this  day  been  delivered  by  Greorge  D.  Nichols 
to  any  person  with  the  purpose  of  charging  himself  thereby. 
The  mortgage  was  placed  upon  record  at  the  instance  of 
€reorge.D.«  Nichols,  who  paid  the  fee  therefor.  On  the  6th 
day  of  March,  1879,  the  defendants,  Emil  Fritz  et  al,y  recov- 
ered a  judgment  against  the  said  Oeorge  D.  Nichols,  for  the 
sum  of  $50,  with  costs  taxed  at  $3.20,  before  a  justice  of  the 
peace  of  Shelby  county,  having  jurisdiction  of  the  parties 
and  subject-matter.  On-  the  9th  day  of  July,  1879,  an  €xe- 
-cution  was  issued  on  said  judgment  by  the  justice  before 
whom  said  judgment  was  taken,  and  delivered  to  the  proper 
constable,  who  proceeded  to  levy  upon,  and  after  legal  no- 
tice to  sell,  said  property,  which  was  purchased  by  Qeorge 
M.  Wright,  as  the  attorney  for  and  on  behalf  of  his  clients, 
the  defendants  herein.  On  July  21st,  1879,  said  property 
was  then  taken  by  the  sheriff  from  said  Wright  and  Fritz 
and  placed  in  the  custody  of  McFadden  in  a  proceeding  in- 
VoL.  90.— 38 
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8titute<^  in  the  name  of  Joseph  Nichols^  at  the  instance  of 
George  D.  Nichols ;  that  afterwards^  Joseph  Nichols  died  at 
the  city  of  Providence,  Rhode  Island,  testate,  and  on  the  26th 
day  of  March,  1880,  the  said  cause  was  dismissed  and  a  re- 
turn of  the  property  awarded  to  the  defendants,  Fritz  et  al., 
on  the  same  day  the  plaintiff,  McFadden,  applied  to  the 
proper  court  and  was  appointed  administrator  of  the  estate 
of  said  Joseph  Nichols  in  the  State  of  Indiana.  Upon  the 
same  day,  McFadden  called  upon  Greorge  M.  Wright,  the  at- 
torney of  Fritz  et  al.,  and,  by  agreement  of  Wright  and  Mc- 
Fadden, the  property  was  retained  by  said  McFadden,  so  as 
to  dispense  with  delivery  of  the  property  to  Fritz,  and  then 
making  a  demand  therefor,  and  then  taking  said  property  by 
writ  of  replevin,  which  McFadden  said  he  intended  to  do,  wha 
brought  this  suit  on  the  26th  day  of  March,  1880,  and  who  naw 
has  possession  of  said  property ;  that  some  of  the  property 
included  in  the  chattel  mortgage,  to  wit :  Que  horse,  some 
cigars  and  tobacco  and  other  small  items,  have  been  sold  by 
George  D.  Nichols,  and  the  proceeds  thereof  appropriated  to 
his  own  use,  but  Joseph  Nichols  knew  nothing  about  the  same. 

'^I  find  that  by  reason  of  the  note  described  in  the  mort- 
gage having  never  been  delivered  to  Joseph  Nichols,  and 
having  never  passed  from  under  the  control  of  Greorge  D. 
Nichols  to  any  one,  no  valid  note  and  mortgage  were  ever 
executed  between  George  D.  and  Joseph  Nichols ;  and  that 
this  plaintiff,  as  the  administrator  of  Joseph  Nichols,  can 
claim  nothing  as  against  these  defendants  by  reason  of  the 
chattel  mortgage.  I  find  for  the  defendants,  and  assess  the 
value  of  the  property  at  $141.25/' 

To  which  conclusions  of  law  the  plaintiff  excepted. 

The  special  findings  state  that  upon  the  signing  of  the  note 
and  mortgage  by  George  D.  Nichols,  he  left  the  note  with  his 
attorney  for  safe-keepiqg,  and  the  attorney  put  it  into  his- 
safe ;  that  it  never  was  delivered  to  Joseph  Nichols,  or  any 
one  for  him,  whereby  George  D.  Nichols  could  be  charged 
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with  it.  And  as  to  the  mortgage,  when  it  was  signed,  George 
D.  Nichols  took  it  to  the  recorder's  office,  had  it  recorded 
and  paid  the  fee  therefor.  After  appellees  had  purchased 
the  property,  at  the  instance  of  George  D.  suit  was  com- 
menced in  the  name  of  Joseph  Nichols  to  replevy  the  prop- 
erty, when  Joseph  Nichols  died,  and  the  suit  was  dismissed. 
These  findings  inferentially  show  that  Joseph  Nichols  never 
had  accepted  the  mortgage,  he  being  a  non-resident.  And  if 
the  mortgage  had  been  accepted,  the  findings  do  not  show  that 
the  mortgage  contained  any  promise  to  pay  the  debt  indepen- 
dent of  the  note. 

In  considering  conclusions  of  law,  facts  not  found  are  con- 
sidered as  not  having  been  proved,  and  are  to  be  held  as 
against  the  party  upon  whom  rested  the  burden  of  proof. 

We  find  no  error  in  the  court's  conclusions  of  law  upon 
the  facts  stated. 

The  reasons  stated  for  a  new  trial  are :  The  findings  are 
not  sustained  by  the  evidence,  and  are  contrary  to  law. 

We  have  examined  the  evidence  carefully,  and  considered 
it  under  all  the  circumstances  proved  in  the  case,  and  we 
think  it  strongly  tends  to  support  the  findings  of  the  court, 
and  that  they  were  not  contrary  to  law.  There  was  no  error 
in  overruling  the  motion  for  a  new  trial. 

We  find  no  error  in  this  record. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 

opinion,  that  the  judgment  of  the  court  below  be  and  it  is 

in  all  things  affirmed,  with  costs. 

Opinion  filed  at  the  November  term,  1882. 

Petition  for  a  rehearing  oyerraled  at  the  Maj  term,  1883. 
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No.  8219. 

Maxwell,  Executor,  v.  Evans  et  al. 

Bankruptcy.— fbifnersAip.— IVoste.— i^Vottd— The  phrase  "  fiduciary  char- 
acter," in  sec.  5117,  B.  S.  U.  S.,  applies  only  to  technical  trusts,  and  not  to 
agents,  bailees  or  factors ;  nor  will  the  fraud  of  a  partner  prevent  the  dis- 
charge of  a  bankrupt,  himself  guilty  of  no  act  involving  moral  turpitude. 

PLEADnra. — Statute, — JExoqftion  to, — If  an  enacting  clause  of  a  statute  con- 
tains an  exception,  it  must  be  negatived  by  the  pleader  who  seeks  to 
bring  his  case  within  the  statute ;  if  clearly  n^atived  by  the  facts  pleaded, 
it  is  sufficient  without  express  words. 

From  the  Parke  Circuit  Court. 

D.  H.  Maxwell  and  8.  D.  Puett,  for  appellant. 
i2.  S,  Tennant  and  L.  D.  ThomaSy  for  appellees. 

Elliott,  J. — ^The  complaint  of  the  appellant  chaises  that 
the  appellees  were  private  bankers ;  that  she  deposited  with 
them  bonds  of  the  United  States  for  safe-keeping ;  that  they 
agreed  with  her  to  keep  the  bobds  safely,  to  detach  and  col- 
lect for  her  the  coupons ;  that  they  fraudulently  appropriated 
the  bonds  and  coupons  to  their  own  use.  To  this  complaint 
Evans  answered,  admitting  that  his  co-defendants  were  his 
partners  as  charged,  and  averring  that  the  bonds  were  left  in 
charge  of  the  defendant  William  S.  Magill;  that,  of  the  pos- 
session or  sale  of  the  bonds  by  Magill,  he,  Evans,  had  no 
knowledge  whatever ;  that  there  were  no  entries  on  the  part- 
nership books  showing  the  receipt  or  sale  of  the  bonds ;  that 
in  December,  1874,  the  members  of  the  partnership  were  ad- 
judged bankrupts ;  that  appellant's  claim  existed  on  and  prior 
to  that  time ;  that  she  filed  it  against  the  bankrupt's  estate 
and  received  a  dividend ;  that  afterwards  the  appellee  was 
duly  awarded  a  discharge. 

It  is  no  doubt  true  that  where  an  exception  is  contained  in 
the  enacting  clause  of  a  statute,  it  must  be  negatived  by  the 
pleader  who  seeks  to  bring  his  case  within  the  statute,  but  it  is 
not  necessary  that  this  should  be  done  in  express  words;  it  is 
sufficient  if  the  facts  pleaded  clearly  negative  the  exception. 
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The  phrase  ^^  fiduciary  character/'  as  used  in  section  6117 
of  the  bankrupt  law  of  1867^  means  only  technical  trusts ;  it 
does  not  apply  to  the  cases  of  agents,  bailees  or  factors.  Du 
Pont  V.  Beck,  81  Ind.  271 ;  PcUmer  v.  Huasey,  87  N.  Y.  303 ; 
SeoU  V,  Porter,  93  Pa.  St.  38;  8.  C,  39  Am.  R.  719,  auth.  n. 

The  provision  in  section  5117  of  the  bankrupt  law,  which 
declares  that  "  No  debt  created  by  the  fraud  or  embezzlement 
of  the  bankrupt,"  shall  be  discharged  by  the  bankruptcy  pro- 
ceedings," does  not  apply  to  one  who  is  himself  guilty  of  no 
wrong,  although  he  may  be  liable  for  loss  resulting  from  the 
fraud  because  of  his  relations  to  the  person  by  whom  it  was 
perpetrated.  That  provision  operates  upon  the  guilty  and  not 
upon  the  innocent.  It  was  not  the  intention  of  Congress  to 
deny  to  honest  men  the  benefit  of  the  law,  but  to  prevent 
dishonest  men  from  escaping  the  consequences  of  their  own 
corrupt  acts,  by  securing  a  discharge'under  its  provisions.  A 
man  may  be  liable  to  an  action  for  the  fraud  of  his  agent  or 
partner,  and  yet  be  himself  free  from  any  participation  in  the 
fraud.  One  partner  may  be  an  embezzler  and  amenable  to 
punishment,  and  the  other  be  guiltless  of  wrong, i>ut  yet  liable 
in  a  civil  action  for  loss  resulting  from  his  partner's  crime. 
It  by  no  means  follows  that  because  a  man  is  liable  to  a  civil 
action  for  the  fraud  of  his  partner,  he  is  also  liable  to  suf- 
fer punishment  for  that  fraud,  or  that  he  is  to  be  denied  rights 
accorded  to  honest  men  because  of  the  partner's  guilt.  The 
courts  are  well  agreed  that  the  provision  under  immediate 
mention  is  to  be  restricted  to  cases  of  actual  and  positive 
fraud.  In  Neal  v.  Clark,  95  U.  S.  704,  the  court,  after  speak- 
ing of  the  association  of  the  word  fravd  with  the  word  emr 
bezzlemerd,  said:  '^Such  association  justifies,  if  it  does  not 
imperatively  require,  the  conclusion  that  the  'fraud,'  re- 
ferred to  in  that  section  means  positive  fraud,  or  fraud  in 
fact,  involving  moral  turpitude  or  intentional  wrong,  as  does 
embezzlement;  and  not  implied  fraud, or  fraud  in  law,  which 
may  exist  without  the  imputation  of  bad  faith  or  immorality." 
To  the  same  effect  is  our  own  case  of  Hamilton  v.  Reynolds,  88 
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Ind.  191^  where  it  was  held  that  the  fraad  meant  by  the  bank- 
rupt law  is  such  as  involves  intentional  wrong.  These  cases 
illustrate  the  current  of  judicial  thought^  and  to  them  we  add 
ShaUuch  V.  Haworthy  91  Pa.  St.  449 ;  Palmer  v.  Hussey,  supra; 
Hennequin  v.  Clews,  77  N.  Y.  427  (33  Am.  R.  641 ).  It  can  not 
be  justly  held  of  one  who  is  bound  to  respond  in  damages  be- 
cause he  is  the  partner  of  another^  that  he  must^  for  that  rea- 
son, suffer  all  the  consequences  of  that  other's  fraud.  Still  less 
reason  is  there  for  affirming  that  one  who  has  done  no  cor- 
rupt act,  but  has  had  the  misfortune  to  become  associated  with 
a  dishonest  partner,  is  guilty  of  fraud  involving  mofal  turpi- 
tude and  intentional  wrong,  because  an  act  involving  these 
elements  has  been  done  by  the  partners.  So  £ir  as  concerns 
the  character  of  the  fraudulent  act,  it  affects  solely  the  person 
by  whom  it  was  done;  it  does  not  affect. the  mind  or  monds 
of  the  person  whose  only  relation  to  the  act  is  that  he  is  the 
business  partner  of  the  wrong-doer. 

The  debt  is  created  by  a  fraud  in  cases  where  one  partner, 
without  the  knowledge  of  his  copartners,  fraudulently  appro- 
priates money  jentrusted  to  the  keeping  of  the  firm ;  but  the 
moral  wrong  is  solely  on  the  part  of  the  partner  who  makes 
the  fraudulent  appropriation ;  for  there  can  be  no  moral  tur- 
pitude on  the  part  of  the  partner  who  is  entirely  ignorant  of 
the  receipt  and  appropriation  of  the  money.  If,  then,  the  law 
excludes  only  those  who  are  guilty  of  moral  wrong,  it  can  not 
reach  a  partner  entirely  innocent  of  the  fraud  of  his  copartner. 
A  debt  may  be  created  by  fraud,  or  arise  out  of  a  technical 
trust,  and  yet  persons  liable  for  the  debt  may,  nevertheless, 
receive  the  benefit  of  the  bankrupt  law.  McDonald  v.  State, 
ex  rd.y  77  Ind.  26. 

We  regard  the  answer  as  sufficient,  and  as  that  of  Samuel 
Magill  is,  in  legal  effect  the  same,  it  is  also  held  good. 

There  is  no  showing  that  the  bill  of  exceptions  was  filed 
within  the  time  given  by  the  court,  and,  consequently,  it  can 
not  be  regarded  as  forming  a  part  of  the  record. 

Judgment  affirmed. 
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Na  10,084. 

EooNS  V.  Williamson  et  al« 

JmrnGB  ov  tbx  Fbajce, — ComplahU, — ^A  complaint  before  a  justice  of  the 
peace,  alleging  that  the  defendants  ''are  indebted  to  the  plaintiff  for 
money  had  and  received  at  their  special  instance  and  request,  in  the 
sum  of  $100,  which  is  due  and  unpaid,"  is  sufficient. 

Same. — MiajaMer  qf  CbuwB. — DitiminaL — Misjoinder  of  causes  of  action 
before  a  justice  of  the  peace  does  not  warrant  a  dismissal  of  the  suit 

fiuPBEME  GouBT. — AjjpeoL — Finai  Judgment, — A  judgment  of  the  circuit 
court,  that "  the  cause  of  action  is  dismissed  at  the  costs  of  the  plaintiff," 
is  final,  and  an  appeal  may  be  taken  therefrom. 

From  the  Jay  Circuit  Court. 

2>.  T.  Taylor  and  J.  M,  Smith,  for  appellant. 
J.  M.  Haynes  and  S.  W.  Haynes,  for  appellees. 

MoBBis^  C. — This  suit  was  commenced  before  a  justice  of 
the  peace.  The  justice,  upon  the  motion  of  the  appellees,  dis- 
missed the  action  for  want  of  a  sufficient  complaint,  and  ren- 
dered judgment  against  the  appellant  for  costs.  Koons  ap- 
pealed to  the  circuit  court. 

In  the  circuit  court  the  appellees  filed  a  written  motion  asking 
the  court  to  dismiss  the  action  for  the  reason  that  no  sufiScient 
complaint  had  been  filed  before  the  justice,  and  because  there 
was  a  misjoinder  of  causes  of  action.  The  record  states  that 
tlie  court  sustained  the  motion  to  dismiss  the  action,  and  then 
proceeds  as  follows:  ''To  which  ruling  of  the  court  the 
plaintiff  excepts,  and  the  cause  of  action  is  dismissed  at  the 
€08ts  of  the  plaintiff.'' 

The  first  paragraph  of  the  complaint  is  as  follows : 

''Andrew  J.  Koons,  plaintiff  in  this  suit,  complains  of  the 
•defendants  Andrew  J.  Williamson,  Thomas  J.  Draggoo,  Jo- 
seph H.  Roll,  Thomas  Lyons,  Daniel  8.  Hopkins,  Samuel  L. 
Williams  aod  James  H.  Williamson,  partners  doing  business 
in  the  firm  name  and  style  of  The  Oriental  Marriage  Dowry 
Association  of  Bed  Key,  Indiana,  and  says  that  said  defend- 
ants are  indebted  to  him,  the  said  plaintiff,  for  money  had 


600  SUPEEME  COURT  OF  INDIANA, 

Koons  v.  Williamson  ei  oL 

and  received  at  their  special  instance  and  request,  in  the  sam 
of  one  hundred  dollars,  which  is  due  and  unpaid,  for  which 
he  demands  judgment  and  other  proper  relief/^  y 

We  think  this  paragraph  states  a  good  cause  of  action.  The 
averment  that  the  appellees  are  indebted  to  the  appellant  in 
the  sum  of  $100  for  money  received  is  equivalent  to  an  allega- 
tion that  it  was  received  by  the  former  for  the  use  of  the  latter, 
and  this  is  so  obvious  that  no  one  could  &il  to  understand  it 
or  be  misled  by  it.  If  it  was  not  so  received,  then  the  ap- 
pellees were  not,  as  averred,  indebted  to  the  appellant 

In  the  case  of  MUhoUand  v.  Pence,  11  Ind.  203,  the  com- 
plaint was  as  follows :  ''  William  Pence,  Dr.  to  Joseph  Milhol- 
land,  thirty  dollars  for  one  gun  obtained,  by  fraud.''  It  was  not 
expressly  alleged  in  this  cause  of  action  that  the  gun  belonged 
to  the  plaintiff,  nor  that  the  defendant  had  obtained  it  by  fraud ; 
but,  as  in  the  case  now  before  us,  the  facts  were  as  forcibly  al- 
leged by  necessary  implication  as  if  they  had  been  expressly 
averred.  If  the  appellees  deemed  the  complaint  uncertain, 
they  should  have  asked,  not  that  the  action  be  dismissed,  but 
that  the  complaint  be  made  more  certain.  We  think  the  com- 
plaint was  sufficient.    Alexander  v.  Oaar,  15  Ind.  89,  91. 

The  appellant  contends  that  there  was  no  such  judgment  in 
the  case  as  can  be  appealed  from.  We  think  otherwise.  The 
judgment  of  the  court,  as  stated  in  the  record,  is  in  these 
words :  ^^  The  cause  of  action  is  dismissed  at  the  costs  of  the 
plaintiff.''  The  entry  of  the  judgment  is  not  as  formal  as  it 
might  be,  but  the  form  of  the  entry  expresses  in  the .  fewest 
words  just  what  the  court  adjudged  and  did.  The  judgment 
of  dismissal,  as  expressed  in  the  record,  is  sufficient  and  valid, 
and  the  judgment  for  costs  is  in  the  usual  form.  The  clerk 
ascertains  the  amount  of  the  costs.  Palmer  v.  Olover,  7S 
Ind.  629. 

It  is  also  insisted  by  the  appellees  that  the  second  para- 
graph is  founded  upon  tort,  and  that  there  was,  therefore,  a 
misjoinder  of  causes  of  action.    Granting  this,  it  affords  no 
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ground  for  dismissing  the  action.  The  appellees  might,  per* 
haps,  have  properly  required  the  misjoined  causes  of  action  to 
be  docketed  and  tried  separately ;  this  they  did  not  ask.  We 
think  the  court  below  erred  in  dismissing  the  action. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  reversed,  at  the  costs  of  die  ap- 
pellees. 


No.  10,426. 

Harring  i;.  Nowlin  et  aij. 

From  the  Dearborn  Circuit  Court 
O,  M.  BobertSy  for  appellant. 

Franklin,  C. — ^Appellees  commenoed  this  suit  against  one  Hen'rj  Jack- 
son, for  the  possession  of  certain  real  estate.  Jackson  answered  that  he 
was  only  a  tenant,  and  that  the  land  was  owned  by  appellant,  Harring,  and 
Hunter  A  Dunn.  They  were  made  defendants,  appeared  and  filed  a  cross 
complaint  against  the  plaintiffs,  alleging  that  they  were  the  owners  of  the 
real  estate  in  controversy ;  that  said  Jackson,  after  the  commencement  of 
the  suit,  had  abandoned  the  possession  of  the  land,  and  that  the  plaintiflb 
had  wrongfully  taken  possession,  and  prayed  for  a  judgment  for  possession 
against  plaintifb. 

There  was  a  trial  by  Jury,  and  rerdict,  with  answers  to  interrogatories^ 
in  favor  of  the  plaintiffs. 

Over  a  motion  for  a  new  trial  judgment  was  rendered  for  the  plaintiffiu 

The  error  assigned  is  the  overruling  of  the  motion  for  a  new  tnal. 

Appellees  have  filed  no  brief^  and  the  only  reason  for  a  new  trial  in- 
sistea  upon  in  appellant's  brief  is,  that  the  verdict  is  not  sustained  by  the 
evidence. 

Appellant,  in  his  brief,  says  that  he  is  aware  of  the  rule  of  this  court 
"  that  it  will  not  disturb  the  verdict  of  the  jury  upon  the  grounds  alone 
of  the  weight  of  the  evidence,  unless  it  is  manifestly  unjust."  Where 
there  is  evidence  tending  to  support  the  verdict  of  the  jury,  this  court  can 
not  say  that  the  verdict  is  manifestly  unjust,  without  weighing  the  evi- 
dence. And  this  court  has  repeatedly  held  that  where  there  is  evidence 
tending  to  support  the  verdict,  they  will  not  weigh  the  evidence  in  order 
to  determine  its  preponderance. 

We  have  ezamineid  the  evidence,  and  think  it  tends  to  support  the  ver- 
dict. Where  evidence  is  conflicting,  it  is  for  the  lower  court,  and  not  this 
court,  to  reconcile  the  conflicts. 

There  is  no  available  error  in  overruling  the  motion  for  a  new  trial. 

The  judgment  ought  to  be  affirmed. 

Per  Cctbiam. — It  is  therefore  ordered,  upon  the  forei^ing  opinion,  that 
the  judgment  of  the  court  below  be  and  it  is  in  all  things  affirmed,  with 
costs. 


«02    ,       SUPREME  COURT  OF  INDIANA. 

McCann  v.  Bodifer  et  cU. 
No.  10,533. 

Wiseman  v.  Williams  et  al. 

From  the  Hamilton  Circuit  Court 

T.  J,  Kane  and  T.  P.  Daivis,  for  appellant. 
D.  MosB  and  B,  IL  SU^phawm,  lor  appellees. 

Morris,  C. — ^The  appellant  commenced  this  salt  asainBt  the  appdlees 
ior  the  purpose  of  procuring  partition  of  forty  acres  of  land  in  Hamilton 
oountj. 

She  alleges  in  her  complaint  that  she  was  married  to  John  Wiseman  in 
the  year  1828,  and  continued  to  be  his  wife  until  his  death,  which  occurred 
in  1876 ;  that  in  1847  he  became  the  owner  in  fee  of  the  land  in  contro- 
Tersy ;  that  in  1864  he  conveyed  the  same  to  one  Jones;  who  conveyed  to 
the  appellees ;  that  she  did  not  join  in  such  conveyance,  nor  in  any  con- 
Teyance  of  said  land.  She  avers  that,  as  the  widow  of  said  John  Wise- 
man, deceased,  she  is  the  owner  of  the  undivided  one-third  of  said  land, 
and  that  the  appellees  own  the  other  two,  and  that  she  and  they  hold  the 
flame  as  tenants  in  common.    She  prays  partition,  etc 

To  this  complaint  the  appellees  answered  in  one  paragraph,  setting;  up, 
in  substance,  the  facts  all^^ed  by  the  defendant  in  the  case  of  Witeman  v. 
BeekwUky  anie^  p.  185. 

The  appellant  demurred  to  the  answer;  the  court  overruled  the  demur- 
rer, and  tne  appellant  electing  to  stand  by  her  demurrer,  final  judgment 
was  rendered  for  the  appellees. 

The  ruling  of  the  court  upon  the  demurrer  to  the  answer  is  assigned  as 
error. 

The  question  presented  for  c^^ision  in  this  case  is  the  same  as  in  the  case 
of  Wiaeman  v.  ^edewithf  supra.  According  to  the  ruling  in  that  case  the 
answer  is  good,  and  the  court  did  not  ert  in  overruling  the  demurrer  to  it 

Per  Curiam. — It  is  ordered  that  the  judgment  below  be  affirmed,  at  the 
eosts  of  the  appellant 


No.  9584. 

McCann  v.  Bodifeb  et  al. 

From  the  Boone  Circuit  Court. 

J,  W.  ClemenU  and  0.  P.  JfoAcm,  for  appellant. 
C  ^Sl  Weaner,  for  appellee. 

HowK,  J. — ^The  paper  writing  filed  in  this  cause  by  the  appellant,  and 
endorsed  fts  his  brief,  is  merely  a  copy  of  the  pleading  in  the  record.  It 
suggests  no  reason  for  the  reversal  ot  the  judgment,  it  makes  no  argument, 
and  it  cites  no  authority.  It  is  not  a  brief  of  the  cause  within  the  require- 
ments of  the  rules  and  decisions  of  this  court  Brau  v.  FVanUin  LQt  /ns. 
O).,  68  Ind.  6 ;  Wibm,  v.  HoUaway,  70  Ind.  407;  (%  ^  Andenonv.  Ned,  88 
Ind.  317. 

The  judgment  is  affirmed,  with  costs. 


iB« 


INDEX. 

ABATEMENT. 
See  Afpbabanox. 

ACTION  TO  QUIET  TITLE. 
See  CRAMFEBTYf  2;  PiiEADiNOi  4;  QuiETiNa  Title;  Tazbb. 

ADMINISTRATOR. 
See Dboedents'  Estates;  Witnbbs,  1. 

ADMISSIONa 
See  Evidence,  1 ;  Jubt,  1. 

ADVERSE  POSSESSION. 
See  BoiTKDARiES^  3 ;  Champerty  ;  Real  Estate,  AcnoK  to  Rbooveb,  5. 

AFFIDAVIT. 
See  Cbiminaii  Law,  20,  24;    Execution,  1;   Psagtioe,  2;  Supbems 

COUBT,  9. 

AFFIDAVIT  AND  INFORMATION. 
See  CBiMUfAii  Law,  21,  24. 

AGENT. 
See  Bond,  2,  3;  Judgment,  9. 

AGREED  CASE. 
See  Special  Finding. 

1.  iVac^toe. — Supreme  OourL — SuUtUe  Oonstrued, — ^An  agreed  case,  under 
section  553,  R.  S.  1881,  does  not  require  any  pleadings,  and,  if  plead- 
ings be  filed,  the^  should  be  disregarded ;  nor  can  anj  question  be 
made  upon  them  in  the  Supreme  Court. 

Warriekj  etc.,  Asaodation  y.  Hougland^  115 

2.  Same* — Exceptions, — Amgnment  of  Error, — In  such  case,  exception  to  the 
decision  of  the  court  below  shown  hj  the  record,  and  an  assignment  of 
error  upon  such  decision,  will  present  the  case  to  the  Supreme  Court.  lb, 

-3.  Same, — I^eeumpiion, — In  such  case,  the  Supreme  Court  will  decide  for 
itself  upon  the  agreed  statement  of  facts,  and  will  not  indulge  presump- 
tions in  support  of  the  judgment  of  the  trial  court,  as  in  other  cases,  io. 

4.  Same, — Building  and  Loan  Assodaiion. —  Borrower, — Stock, — An  agreed 
statement  of  facts  which  shows  the  date  at  which  a  member  of  a  build- 
ing and  loan  association  not  in  arrears  paid  his  loan,  before  maturity, 
but  does  not  show  when  the  association  was  organized,  or  when  the 
series  of  stock  on  which  the  loan  was  made  was  issued,  presents  no 
question  as  to  the  amount  of  premium  which  should  be  refunded  to 
him  under  the  act  of  1877,  Acts  1877,  p.  7.  lb. 

(603) 
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AGREEMENT. 

See  BoxTNDABiBB,  2,  8;  Common  Gabbier;  Contbagt;  Evidencb,  6; 
Husband  and  Wipe,  1 ;  Landiobd  and  Tenant;  Marrtkd  Wo- 
man, 4;  MoBTGAOE,  10;  Pabtition,  6,  6;  Pleading,  5;  Pbincipai* 

AND  SUBETY,  2;   PbOMISSOBY  NoTE,  1,  2;  SUBBOQATION. 

ALIEN. 
See  JuBOB. 

ALIMONY. 
See  DivoBOE. 

AMENDMENT.  . 
See  Well;  2,  4. 

AMOUNT  OF  RECOVERY. 
See  Costs  ;  Juby,  2. 

ANIMALS. 
See  Replevin,  5. 

ANTENUPTIAL  AGREEMENT. 
See  Husband  and  Wife,  1 ;  Fabhtion,  5,  6. 

APPEALw  1 

See  Crrr,  3 ;  County  Coumissionebs,  6 ;  Criminal  Law,  1 ;  Drainaqe^ 
1;   Execution,  2;   Highway,  1,  2;   Judgment,  1,  4;   Supbemb 

COUBT,  14. 

APPEARANCE. 

See  PRAoncE,  4 ;  Summons. 

Jurisdictkn. — AboUemenL — After  demurrer  to  a  complaint,  a  plea  in  abate- 
ment questioning  jurisdiction  over  the  person  will  not  be  entertained, 
and  a  demurrer  to  such  plea  will  be  sustained.  Slauter  y.  HoUoweUy  ^i 

ARBITRATION  AND  AWARD. 
See  Mistake,  3. 

ARREST  OF  JUDGMENT. 
^        See  Criminal  Law,  21 ;  Replevin,  3. 

ASSAULT  AND  BATTERY. 

1.  DcmoM. — Form  qf  Cbmpfottnt — ^For  form  of  complaint  to  reooYer  dam* 
ages  lot  assault  and  battery,  held  good  as  well  at  common  law  as  un- 
der the  code,  see  opinion.  Ncfirii  y.  Ouet,  149 

2.  Samt, — Owrfrifttttory  Negligenee, — The  doctrine  of  contributory  n^li- 
gence  does  not  apply  to  a  wrong  wilfully  committed.  26. 

3.  Same, — Answer, — Son  AgsauU  Demesne, — Evid&iee, — Instrwtvms, — ^In  & 
civil  suit  for  assault  and  battery,  son  assault  demesne  must  be  specially 
pleaded ;  and  without  such  plea  the  evidence  in  justification  is  not  to 
DC  considered,  though  admitted  without  objection,  and  in  such  case 
instructions,  however  erroneous,  as  to  what  would  establish  the  jnsti* 
fication,  are  not  available  error  on  behalf  of  the  defendant.  ifr. 

ASSIGNMENT  OF  ERROR. 
See  Agreed  Case,  2 ;  Habeas  Corpus,  1 ;  Supreme  Court,  6. 

1.  Supreme  GmH. — Drfeet  </JFHrtiq|. — A  complaint  can  not  be  attacked  on 
account  of  a  defect  of  parties  for  the  first  time  in  the  Supreme  Court 
by  a  specification  in  the  assignment  of  errors.         ^a^  v.  WalheTf  105 

2.  Same, — New  TriaL — Evidence, — An  assignment  of  errors  can  not  be  made 
to  serve  the  purposes  of  a  motion  for  a  new  trial.    Rulings  admitting 
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or  excluding  evidence  are  proper  specifications  in  a  motion  for  a  new 
trial,  but  are  not  in  an  assignment  of  error.  lb. 

3.  Supreme  OourL'-^IMMussaL — Barties, — If  the  assignment  of  errors  do 
not  contain  the  full  names  of  the  parties,  the  appeal  may  be  dismissed 
on  motion  made  in  apt  time,  and  if  it  can  not  be  found  from  the  whole 
record  who  the  parties  are,  the  Supreme  Court  will,  of  its  own  motion, 
strike  the  case  nom  the  docket  Ettate  of  Thcmaa  y.  Serviee,  1£S 

4.  Demurrer, — ^Where  separate  demurrers  are  overruled  to  two  paragraphs 
of  complaint,  an  assignment  of  error  that  "  the  court  erred  in  over- 
ruling the  demurrer  to  the  first  and  second  paragraphs  of  the  com- 
plaint,'' is  suficient  to  present  to  the  consideration  of  the  Supreme 
vourt  the  separate  ruling  upon  each  demurrer.  HoUiday  v.  l^omasy  398 

ASSIGNOR  AND  AS8IGNER 

See  Judgment,  9 ;  Mobtgaoe,  3,  8 ;  Pbomissoby  Note,  3 ;  Replevin,  1 ; 

Replevin  Bail. 

ATTORNET  AND  CLIENT. 
See  Cbihinal  Law,  1;  Payment,  3;  Practice,  3. 

1.  Liability  ^  AUamey  for  WarU  ofi^nU  or  (hre. — An  attorney  whose  igno- 
rance or  carelessness  results  in  loss  to  hb  client  is  liable  in  damages 
to  the  client  Jones  v.  While,  z65 

2.  Same, — OomplainL — Negligence. — A  complaint  against  an  attorney  to 
recover  damages  for  loss  shown  to  have  result^  from  the  ignorance 
and  negligence  of  the  attorney  need  not  show  that  the  plaintiff  was 
without  fault  lb, 

AUDITOR  OF  STATR 

See  County  Commissionebs,  1  to  4 

BANKRUPTCY. 

Ihrlnership, — TnuU, — Fhxud, — The  phrase  "fiduciary  character,"  in  sec. 
5117,  R.  S.  U.  S.,  applies  only  to  technical  trusts,  and  not  to  asents, 
bailees  or  factors;  nor  will  the  fraud  of  a  partner  prevent  the  discharge 
of  a  bankrupt,  himself  guilty  of  no  act  involvinff  moral  turpitude. 

MaxweU  V.  Evansy  596 
BILL  OF  EXCEPTIONa 

See  Costs,  1;  Judge,  2;  Supreme  Coukt,  1,  3. 

1.  Braetioc—FUinQ  BiU  of  ExBetitions,---Oertifiecde  of  CKerA.— It  sufficientljr 
appears  that  aT)ill  of  exceptions  was  filed  within  the  time  limited,  if 
the  certificate  of  the  clerk  authenticating  the  transcript  containing  it 
bears  date  within  the  time.  SUM  v.  SUtU,  1 

2.  EoideTiee,— Record,— Short-Hand  Reporter,— StaJtuic  Comxtru^—k.  bill  of 
exceptions  did  not  purport  to  contain  the  evidence,  but  recited  that 
the  court  below  haa  ordered  that  the  evidence  taken  by  the  reporter  be 
made  part  of  the  record, "  and  the  clerk  of  this  court  is  ordered  in  any 
transcript  that  may  be  made  for  the  Supreme  Court  to  incorporate  the 
annexed  report  of  such  evidence;"  this  was  followed  by  what  pui^ 
ported  to  be  a  report  of  the  evidence  certified  by  the  reporter  and 
verified  by  his  oath. 

Bdd,  that  the  evidence  was  not,  under  the  statute,  R.  S.  1881,  section  1405, 
before  the  Supreme  Court.  Brehm  v.  SUUc,  14O 

3.  TranvsripL— Striking  out  BeaMikg^—Sv^prem^ 

court  strikes  out  a  pleading,  it  ceases  to  belong  to  the  record,  and  it 
can  become  a  part  of  the  record  again  only  by  being  incorporated  in 
a  bill  of  exceptions,  and  if  this  be  not  done  the  clerk  should  not  insert 
it  in  a  transcript  for  the  Supreme  Court  Board,  efe.,  v.  Karp,  £S6 

4.  Same.— A  paper  which  is  no  part  of  the  record,  unless  made  so  bv  bill 
of  exceptions,  must  be  found  in  the  bill  itself,  else  it  will  not  be  re- 
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garded  hy  the  Supreme  Court.  A  mere  reference  in  the  bill  to  a  paper 
copied  in  the  record  but  which  is  not  a  part  thereof  hy  force  of  the 
statute  is  not  sufficient.  lb. 

6.  Filing. —  When  Bart  af  Record, — Supreme  OourU — ^Under  section  629,  R. 
S.  1881,  a  bill  of  exceptions,  when  filed,  becomes  a  part  of  the  record, 
and,  unless  the  transcript  shows,  in  some  manner,  the  filing  of  the  bill, 
it  can  not  be  considered  in  the  Supreme  Court  as  constitutins  a  part 
of  the  record.  Loy  v.  Loyy  404 

6.  Judffmenl. — Evidence, — iVesumpttoti. — Where  a  bill  of  exceptions  shows 
an  offer  of  the  record  of  a  judgment  as  evidence,  and  that  an  objection 
thereto  was  oyerruled,  and  immediately  thereafter  in  the  bill  there 
appears  a  transcript  of  such  a  judgment,  it  will  be  presumed,  in  the  ab- 
sence of  anything  to  the  contrary,  that  the  record  of  the  judgement 
was  read  in  evidence.  Leary  v.  New,  SOS 

BOND. 

See  Highway,  1,  2 ;  Partition,  1  to  4 ;  Beplevin,  1,  2. 

1.  Breaches  of, — Fleadmg, — PnusUee, — In  a  suit  upon  a  bond  with  condi- 
tions, several  separate  breaches  may  be  assigned  in  a  single  paragraph 
of  complaint,  and  demurrers  may  be  addressed  to  single  breaches. 

McFall  y .  ifoue,  etc,  0>.,  US 

2.  Same. — Qnutrvction, — T^ncipcU  and  Sureiy, — Notice, — A.  bond  with  sure- 
ties, to  secure  the  fidelity  of  an  agent,  stipulated  that  it  should  con- 
tinue in  force  till  terminated  by  notice  in  writing,  signed  by  all  the 

<  obligors.    Such  notice  signed  by  one  of  the  sureties  was  given. 
Heldy  that  the  notice  did  not  terminate  the  liability  of  any  of  the  ob- 
ligors, lb, 

3.  Same, — Bond  of  Agent, — Evidence, — Where  a  bond  is  executed  to  secure 
the  performance  of  duty  as  agent  in  a  specified  business,  and  to  secure 
from  him  a  due  accounting  for  all  money  received  in  such  business,  it 
is  necessarv  for  the  obligee  in  a  suit  on  the  bond  to  show  by  evidence 
a  breach  01  duty  in  the  business  designated  in  the  bond  or  a  failure  to 
account  for  money  received  in  the  course  of  such  business.  lb, 

BOUNDARIES. 
See  Rbal  Estate,  Action  to  Beoover,  3  to  6. 

1.  Survey, — Eoidenee, — Where  adjoining  land-owners  cause  the  division 
line  between  them  to  be  surveyed  and  established,  such  survey  con- 
clusively establishes  such  line,  and  is  binding  alike  upon  them  and 
all  who  claim  under  them.  Jfatn  v.  KUHngerf  165 

2.  Samte, — Agreement. —  Poeeeesion  and  Oeeupaney, —  THtle,^—  I^reseription, — 
When  such  proprietors  agree  upon  a  division  line,  and  one  takes  pot- 
session  and  occupies  the  land  to  such  line,  peaceably  and  undisturbed, 
under  claim  of  title,  for  more  than  twenty  years,  such  possession  di- 
vests the  other  of  any  title  that  he  may  have  had  to  the  land  so  occu- 
pied, lb, 

8.  Same. — Adoeree  fbnenum. — Statute  <^  Lvmiiaiione, — When  parties  agree 
upon  such  line,  and  each  occupies  to  such  line  for  more  than  twenty 
years,  such  agreement  and  occupancy  give  title  to  the  line  without 
reference  to  the  true  line.  lb, 

BBIBEBY. 
See  Contempts,  2.        * 

BBIEP. 

See  SXTPREME  COUBT,  15. 

BUILDING  AND  LOAN  ASSOCIATION. 
See  Agreed  Case,  4. 
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OASES   CRITIC5ISED,  DISTINGUISHED,  FOLLOWED,  LIMITED 

AND  OVERRULED. 

MobUy  y.  LeUs^  61  Ind.  11.  holding  void,  u^on  its  face,  a  chattel  mortgage 
where  goods  are  left  lor  sale  m  possession  of  mortgagor,  overruled. 

McFadden  v.  FriUj  590 

Boies  y.  Kuhriy  12  Ind.  355,  in  relation  to  costs  where  judgment  is  less  than 
$50,  criticlBed.  Moore  v.  Newlandy  409 

Boardy  etc,  y.  Hoti,  87  Ind.  356,  as  to  statement  of  claim  before  county  com- 
missioners, overruled.  Board,  ete.,  v.  RiUery  S62 

Oampbell  v.  DwiggvMy  83  Ind.  473,  and  Tyler  v.  SlaUy  ex  re/.,  83  Ind.  563,  in 
relation  to  repair  of  ditches  oy  township  trustees,  distinguished. 

Ingerman  v.  NobUavUU  Tp.y  S9S 
Waldo  v.  WaUa/x,  12  Ind.  569,  Qvlkk  y.  New.  14  Ind.  93,  Howard  v.  Shoe- 
maker,  35  Ind.  Ill,  as  to  eligibility  to  office  not  judicial,  limited. 

SmUk  v.  Moorcy  29 J^ 

Bundy  v.  McKnighty  48  Ind.  502,  as  to  instructions  in  reference  to  execution  of 
will  and  sanity  of  testator,  followed.    Vanvaikenberg  v.  Vanvalkenbergy  4^S 

Oliver  v.  Jhte,  43  Ind.  132,  in  reference  to  cross-examination  of  witness,  dis- 
tinguished. '  McDond  v.  StaU,  SSa 

Strong  v.  CZcm,  12  Ind.  37,  as  to  rights  of  widow,  followed  as  an  established 
rule  of  property.  Wiaefnum  v.  BeckwUh,  185 

Smith  y.  Duneariy  77  Ind.  92,  in  relation  to  atoessments  for  street  improve- 
ments by  city  engineer,  distinguished.  Bay  v.  JefferaonviUe,  567 

JarreU  y.  State,  58  Ind.  293,  as  to  aefinition  of  reasonable  doubt  followed. 

Stoid  v.  Statey  1 
CHAMPERTY. 

1.  GowoeyasMe, — Tenants  in  Common, — Adverse  Possession, — ^The  possession 
of  a  tenant  in  common,  claiming  the  whole  by  virtue  of  a  conveyance 
of  the  whole  to  him  by  warranty  deed,  will  not  make  champertous  a  con- 
veyance by  other  tenants  in  common  of  their  undivided  shares. 

MioU  V.  Frahesy  S89 

2.  Same, — Beal  Estate,  Action  to  Beeover, — Ansufer. — ^In  a  suit  for  posses- 
sion of  lands,  and  to  quiet  title,  the  defendant  answered  that  when  the 
plaintiff  took  conveyance  the  defendant  was  in  possession,  under  a  deed 
of  the  premises,  with  full  covenants,  by  virtue  of  which  he  was  claim- 
ing the  lands. 

Held,  that  the  answer  was  bad  for  failure  to  aver  that  the  defendant  en- 
tered, believing  in  good  faith  that  he  had  title.  lb, 

CHANGE  OF  VENUE. 
See  Crxxinill  Law,  12, 13, 16,  20. 

CHATTEL  MORTGAGE. 

1.  Where  to  he  Becorded,— It  is  essential  to  the  validity  of  a  chattel  mort- 
gage as  against  creditors,  that  it  should  be  recorded  in  eacb  of  the 
counties  where  the  mortgagors  severally  reside.    Granger  v.  Adoans,  87 

2.  Same, —  Mortgage  Executed  by  I^rtners.—A.  chattel  mortgage  executed 
by  partners  must,  as  against  creditors,  be  recorded  in  all  the  counties 
wherein  the  partners  reside,  and  it  is  not  sufficient  to  record  it  in  the 
county  where  one  partner  resides  and  the  firm  does  business.  lb. 

3.  Foreclosure, — Parties, — In  a  suit  to  foreclose  a  chattel  mortgage,  the 
mortgagor,  having  sold  the  chattel  and  having  no  interest  therein,  is 
not  a  necessary  party  defendant    Famsley  v.  Anderson,  etc.  Works,  ISO 

4.  Possession  by  Mortgagor  of  Goods  Mortgaged  wUhou^^^  Stipulation  to  Account 
to  Mortgagee  for  Goods  Sold. — Fraud. — Question  of  Fact, — Under  the  stat- 
ute, section  4924  (R.  S.  1881),  a  chattel  mortgage  is  not  void  on  Ha 
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face  because  it  does  not  require  the  mortgaffor  to  account  lor  the  pro- 
ceeds of  the  sales  made  by  the  mortgagor  of  the  mortgaged  property; 
fraud,  in  such  a  case,  is  a  question  of  fact  for  the  court  or  jury. 

MeFaddm  v.  FriU,  690 
6.  Same, — Bepievin  by  Mortgagee. — Anmoer, — In  an  action  of  replevin,  an 
answer  which  sets  forth  that  the  title  of  the  plaintiff  is  as  administra- 
tor of  a  mortgagee,  and  that  such  mortgage  was  made  with  intent  to 
defraud  creditors,  and  setting  forth  facts  constituting  fraud,  and  alleg- 
ing that  the  defendant  had  purchased  the  goods  at  a  sale  on  an  execu- 
tion had  by  a  constable,  is  good  on  demurrer.  Ih, 

6.  Same. — Finding  of  Fads, — Ponesnon  </  Note,  Secured  by  Mortgage^  hy  Mori- 
Qogor's  AUomey.  —Delivery  cf  Note  and  Mortgage. — A  special  finding  of 
lacts  which  shows  that  A.  signed  a  note  payable  to  B.,  and  signed  a 
chattel  mortgage  covering  certain  goods  at  the  same  time,  to  secure 
such  note,  and  left  the  note  in  the  possession  of  his,  A.'s,  attorney,  for 
safe-keeping,  and  tbat  it  was  never  delivered  to  K,  that  the  mortgage 
was  placed  of  record  by  A.,  who  paid  the  recorder's  fee;  that  A.  re- 
mained in  possession  of  the  mortgaged  property  until  defendant  pur- 
chased it  at  a  sale  by  a  constable,  and  it  does  not  appjear  that  there 
was  any  stipulation  to  pay  the  deot  in  the  mortgage,  inde^ndent  of 
the  note,  does  not  show  any  ri^ht  to  possession  in  B.'s  administrator, 
who  brings  an  action  of  replevin  against  such  purchaser.  lb, 

CHOSE  IN  ACTION. 

See  DEdEDENTB*  Estates^  5  to  7. 

CITIZENSHIP. 
See  JuROB. 

CITY. 

See  IinnxiCATiNa  Liquos;  School  Bevsntts^  2. 

1.  ConatUutumai  Law, — Amendment  (^Statute. — TUle  rfAcL — Deteriptum  qf, — 
Section  2  of  the  act  of  April  14th,  1881  (Acts  1881,  p.  392),  which  act 
is  amendatory  of  a  former  act,  is  not  unconstitutional  because  the 
title  of  such  amendatory  act  substitutes  the  word ''  execute  "  for  "  exer- 
cise," in  reciting  the  title  of  the  former  act,  in  the  following  context : 
"An  act  to  amend  sections  eight  and  six^-nine  of  an  act  entitled  'An 
act  to  repeal  all  general  laws  now  in  force  for  the  incorporation  of  cities, 
*  *  prescribing  their  powers  and  rights,  and  the  manner  in  which  they 
shall  exeeide  the  same,  "  etc  Bay  v.  JfffenomaiiUf  S&f 

2.  Same, — Aseeesment  of  Lamd*  not  Bordering  on  Street  Improved, — Said  section 
2  is  not  unconstitutional  because  it  authorizes  the  assessment  of  lands 
not  bordering  on  the  street  to  be  improved,  the  same  being  within  fif^ 
feet  of  such  improvement.  lb, 

8.  Same, — Apportianment  of  AmemMfni  by  Engineer, — Bwht  of  AppeaL — Said 
section  2  is  not  open  to  the  objection  of  cutting  off  all  rignt  of  appeal 
from  the  apportionment  of  the  assessment  by  the  city  engineer ;  sec- 
tion 7i  of  the  act  of  March  14th,  1867,  gives  such  appeal.  lb. 

4.  Same. — Oity  Engineer, — Asseesmeni  by, — Mtnitterial  AeL — The  assessment 
required  to  be  made  by  the  city  engineer  under  said  section  2  is  a 
ministerial  act  which  the  Legislature  had  the  power  to  impose  on  such 
officer,  and  it  is  not  his  act  which  deprives  the  lot-owner  of  his  prop- 
erty in  event  of  sale.  lb. 

6.  Same. — Common  Council. — Improvement  cfStreete. — Notice. — ^Under  section 
65  of  the  act  of  March  14th,  1867,  a  street  improvement  may  be  ordered 
by  a  two-thirds  vote  of  the  common  council,  without  a  petition  of  the 
property-holders,  nor  is  any  notice  of  the  assessment  required.        /&- 

6.  Same. — JoirU  CoftUraeiors. — Deaik  of  One.—PrecepL — AfjidaviL — Where  the 
work  in  improving  a  street  is  completed  by  two  joint  oontractozBi  and 
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after  the  assessment  is  made  one  dies,  a  precept  may  issue  thereafter  in 
fayor  of  both,  and  the  affidavit  to  obtain  such  precept  may  be  made  by 
such  survivor.  lb. 

7.  Same. — (hnstUvlvmal  Law. — StaiuU  Construed. — AssesmyaU  of  Ben^iU  and 
Damages, — The  statute  is  not  unconstitutional  because  it  makes  no  pro- 
vision for  the  assessment  of  benefits  and  damages  occasioned  by  such 
improvements.  Ih, 

CITY  ENGINEER. 

See  City,  3,  4. 

CLERK  OF  CIRCUIT  COURT. 
See  Bill  of  Exceptions,  1 ;  Cbiminal  Law,  16,  20. 

COLLATERAL  ATTACK. 
See  Dbosdents'  Estates,  1 ;  Drainage,  1 ;  Highway,  6 ;  Railboad,  4. 

COLLATERAL  SECURITY. 
See  Patmemt,  1, 3. 

COMMON  CARRIER 

Special  ContracL — Evidence. —  Voaiance. — Where  suit  is  brought  against  a 
common  carrier  to  recover  damages  for  the  non-delivery  of  goods  re- 
ceived by  it  for  carriage,  and  the  complaint  merely  alleges  a  oreach  of 
the  common-law  duty  of  such  carrier,  if  the  evidence  show  that  the 
goods  were  received  for  carriage  under  a  special  written  contract, 
which  was  not  declared  upon,  tne  variance  is  fatal,  and  the  plaintiff 
can  not  recover.  Hall  v.  Penruylvania  Co,*  4^9 

COMMON  SCHOOLS. 

See  School  Revenue;  Township  Trustee,  2  to  4. 

CONSIDERATION. 

See  Contract,  2 ;  Fraudulent  ^Conveyance,  2, 3 ;  Mortgage,  10 ;  Town- 
ship Trustee,  2. 

CONSTITUTIONAL  LAW. 

See  CiTT,  1,  2,  7 ;  Criminal  Law,  3 ;  Drainage,  2 ;  Office  and  Offi- 
cer; Township  Trustee,  1;  Vendor  and  Vendee. 

CONTEMPTS. 

1.  Legislative  Power  to  Ikfine, — The  power  to  protect  itself  from  contempts 
and  also  to  determine  what  is  a  contempt,  is  inherent  in  every  court  of 
superior  jurisdiction,  and  it  is  not  in  the  power  of  the  Legislature  to 
prevent  the  one  or  abridge  the  other.  LUtle  v.  SUUe,  SS8 

2.  Same. — Proposal  to  Bribe  Juror  or  Offuser  of  Court — An  attempt,  for  the 
purpose  of  gain,  to  create  the  belief  that  a  juror  or  an  officer  of  court 
having  active  duties  to  perform  upon  a  trial,  can  be  bribed,  is  a  con- 
tempt of  court.  Ih. 

CONTINUANCE. 

See  Summons. 

CONTRACT. 

See  Common  Carrier;  Countt  Commissionerb,  7,  8;  Husband  and 
Wipe,  1;  Mortgage,  10;  Partition,  5,  6;  Partnership;  Plead- 
ing, 5 ;  Principal  and  Surety,  2 ;  Promissory  Note;  Sale  ;  Town- 
ship Trustee,  5 ;  Vendor  and  Vendee. 

1.  Waiver  of  Condition. — A  written  contract  provided  that  the  plaintiff 
should  furnish  the  defendant  1,000,000  feet  of  lumber,  described,  150,000 
feet  deliverable  per  month,  commencing  at  a  date  fixed,  at  J.,  to  be 
paid  for  on  arrival  with  bill  of  lading,  etc. ;  a  single  shipment  only  was 

Vol,  90.— 39 
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made,  three  months  after  the  time  fixed  for  the  first  delivery,  no  bill  of 
lading  accompanying  it,  but  the  lumber  was  received  without  objection. 
Held,  that  the  receipt  of  tlie  lumber  was  a  waiver  of  the  conditions  con- 
cerning time  of  delivery  and  bill  of  lading,  and  that  the  plaintifi*  could 
recover  upon  the  contract.  Ohio,  eU^  Co,  v.  Menziu,  SS 

2.  StahUe  of  Frauds. — Consideration. — Moral  Obligation, — JDfeed. — A  parol 
promise  which,  by  reason  of  the  statute  of  frauds,  can  not  be  enforced^ 
if  the  circumstances  be  such  as  to  impose  a  moral  obligation,  will  be 
a  sufficient  consideration  to  support  a  conveyance  of  lands. 

Sedgwick  v.  Tmcker,  HI 
CONTRIBUTION. 

See  PRiNCiPAii  AKD  Surety,  1  to  3. 

CX)NVERSION. 
See  Cbikinal  Law,  17 ;  Guardian  akd  Ward. 

CONVEYANCE. 

See  Chakperty;  Contract,  2;  Decedents*  E^sttates,  10  to  14;  Evi- 
dence, 5 ;  Husband  and  Wife,  2 ;  Married  Woman  ;  Pleading,  3 ; 
Beflevin  Bail;  Trust  and  Triktee,  2,  3;  Vendor  and  Vendee. 

CORPORATIONS. 
See  Agreed  Case,  4 ;  City;  Gravel  Road;  Railroad;  School  Rev- 
enue, 2;  Towns. 

Answer. — Nvl  7\el  OorporatUm. — OoTilinuanee  of  Oorporalion. — P^resumption, — 
Where  an  answer  of  nut  tiel  eorporcUion  admits  the  previous  existence  of 
a  corporation,  and  alleges  no  facts  sufficient  to  show  that  it  has  ceased 
to  exist,  it  will  be  presumed  that  it  is  still  a  corporation  and  in  the 
possession  of  its  corporate  rights,  property  and  franchises. 

DarreU  v.  HiUigoss,  etc,  G.  R.  Co,,  264- 
COSTS. 

See  Habeas  Corpus,  6 ;  Subrogation. 

1.  BiU  of  Exceptions. — St^eme  Court, — The  ruling  upon  a  motion  to  tax 
costs  must  be  preserved  by  a  bill  of  exceptions,  in  order  to  present  any 
question  upon  such  ruling  in  the  Supreme  Court   Leffel  v.  (Aenchain,  50 

2.  AvMfwni  of  Recovery. — StattUe  Construed. — In  a  suit  for  a  money  demand 
on  contract,  begun  in  the  circuit  court,  the  plaintiff  recovered  five 
dollars.  There  was  no  set-off,  counter-claim,  or  payment  pleaded,  and 
nothing  demanding  affirmative  relief  for  the  defendant. 

Held,  under  sections  590  and  591,  R.  S.  1881,  that  all  costs  should  be  taxed  to 
the  plaintiff,  and  what  is  said  in  Bates  v.  Kuhn,  12  Ind.  355,  to  the  con- 
trary, was  not  necessary  to  that  case,  and  is  in  conflict  with  the  statu te- 
and  with  several  prior  and  subsequent  cases.       Moore  v.  Newland,  4^9 

COUNTER-CLAIM. 
See  Pleading,  4. 

COUNTY  AUDITOR. 
See  County  Commissioners,  1  to  4. 

COUNTY  COMMISSIONERS. 

See  Township  Trustee,  5. 

1.  Erroneous  Payments  by  County  Treasurer. — Certificate  of  County  Auditor. — 
Duty  of  Auditor  of  State. — Duty  of  State  Treasurer. — Under  the  provisions 
of  sections  6510  and  (Joll,  R.  S.  1881,  whenever  it  appears  to  the  board 
doing  county  business,  in  any  county,  that  improper  or  erroneous  pay- 
ments liave  been  made  by  the  county  treasurer  to  the  State  Treasurer, 
the  county  auditor  is  required,  under  the  order  and  direction  of  the 
county  board,  to  certify,  under  his  seal  of  office,  such  improper  or 
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erroneous  payments  to  the  Auditor  of  State,  whose  duty  it  is  to  audit 
and  allow  the  same  as  a  claim  against  the  State  Treasurer,  and  he  is 
required  to  pay  such  claim  out  of  any  moneys  not  otherwise  appropri- 
ated. Wolfe  V.  State,  ex  rei,  16 
2.  ,Same,-— Judicial  Duties, — Ministerial  or  Administrative  Function8,^ln  as- 
certaining that  improper  or  erroneous  payments  have  been  made  by 
the  county  treasurer  to  the  State  Treasurer,  the  county  board  does  not 
sit  as  a  court  nor  discharge,  judicial  duties,  but  merely  performs  the 
ministerial  or  administrative  functions  of  such  county  board,  under 
sections  5916  aud  5917,  B.  S.  1881,  in  the  inspection  and  examination 
of  the  office  and  books  of  such  county  treasurer.  lb. 

8.  Same,— Ministerial  Dviy, — Judicial  P&wer.— Mandate. — Where  the  county 
auditor,  under  the  direction  of  the  county  board,  has  certified  to  the 
Auditor  of  State  that  improper  or  erroneous  payments  have  been  made 
by  the  county  treasurer  to  the  State  Treasurer,  the  Auditor  of  State 
has  no  judicial  ^wer,  under  the  statute,  over  the  claim  so  certified; 
but  it  is  the  plain  ministerial  duty  of  the  State  Auditor  to  audit  and 
allow  such  payments  as  a  claim  against  the  State  Treasurer,  and  if, 
upon  reasonable  request,  the  State  Auditor  refuse  to  issue  his  warrant 
for  such  payments  so  certified,  he  may  be  compelled  by  mandate  to 
perform  his  duty.  lb, 

4.  Same. —  Certificate  of  County  Auditor, —  Defence. —  Fraud  or  Mistake,-^ 
Where  the  county  auditor,  under  his  seal  of  office  and  by  the  direc- 
tion of  the  county  board,  certifies  that  improper  or  erroneous  pay- 
ments have  been  made  by  the  county  treasurer  to  the  State  Treasurer, 
such  certificate  is  prima  facie  right  and  correct  and  binding  upon  the 
Auditor  of  State,  and  it  can  not  be  impeached  or  successfully  defended 
against,  except  upon  the  grounds  of  fraud  in  its  procurement  or  issue, 
or  of  mistake  therein.  lb, 

5.  Right  of  Appeal, — Railroad  Aid, — A  petition  by  a  taxpayer  to  the  county 
board,  praying  that  money  collected  by  taxation  in  his  township  to 
aid  a  railroad  by  taking  stock,  be  applied  accordingly,  was  refused  by 
the  board. 

Heldf  that  the  petitioner  had  the  right  of  appeal  to  the  circuit  court 

Boardy  etc,  v.  Karp,  £36 

6.  Staiemjent  of  Claim. — Itemized  Account. — Heading. — Under  section  5761, 
R.  S.  1881,  in  force  since  May  6th,  1853,  in  presenting  a  claim  to  the 
board  of  commissioners  for  allowance,  no  formal  complaint  is  neces- 
sary in  the  statement  of  such  claim ;  but  an  itemized  account,  giving 
"  a  detailed  statement  of  the  items  and  dates  of  charge,'^  is  sufficient. 

Boai^,  etc,  v.  Ritter,  S6£ 

7.  Same, — Township  Tntstee, — Overseer  of  the  Poor. — Medioal  or  Surgical  Ser- 
vices to  Paters. — Contract  by  County  Board  with  Physidtms  and  Surgeons, — 
D^ence, — Under  the  statutes  of  this  State,  the  paupers  of  each  county 
must,  in  any  event,  receive  necessary  medical  or  surgical  attention  at 
the  expense  of  the  county.  It  is  the  duty  of  the  county  board  to 
contract  with  physicians  to  attend  upon  the  poor  generally  in  the 
county ;  but  the  township  trustee,  as  overseer  of  the  poor,  has  the  over- 
sight and  care  of  all  poor  persons  in  his  township,  so  long  as^  they 
remain  a  county  charge,  and  must  see  that  they  are  properly  relieved 
and  taken  care  of.  Where  a  physician  or  surgeon  is  employed  by  a 
township  trustee  to  attend  upon  a  pauper  in  his  township,  if  the  county 
board  had  at  the  time  of  such  employment  and  service  a  contract 
with  some  other  physician  or  surgeon  to  attend  upon  the  poor  of  such 
township,  this  is  matter  of  defence,  to  be  shown  by  the  county  board, 
to  any  claim  presented  for  allowance  by  the  physician  or  surgeon  em- 
ployed by  such  township  trustee.  Ih* 

8.  Same, — Contract  with  Physician  or  Surgeon. — Judicial  or  Administrative 
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Duties. — Ihrol  Eridenee. — ^In  nutking  a  contract  with  a  physician  or 
8ar)^n  for  attendance  upon  the  poor  genenll/of  the  county,  the 
ooanty  board  does  not  act  jadicially,  bat  in  the  discharge  of  an  ad- 
ministrative duty;  and  while  the  minutes  of  the  county  board  ouglit 
to  show  a  memorandnm  at  least  of  such  contract,  yet,  if  they  fail  to 
do  so,  the  contract  is  not  therd>y  invalidated,  but  may  be  established 
by  parol  evidence.  76. 

9.  Praelioe. — Gaii/ieale  of  Township  Tnuiet. — CompetaU  Etiidewoc — Error. — 
Where  the  certificate  of  a  township  trustee  is  made  a  part  of  the 
claimant's  demand,  as  presented  to  the  county  board,  the  admission 
of  such  certificate  in  evidence  is  not  an  error  available  for  the  re- 
▼ersal  of  the  judgment.  ,  J6. 

COUNTY  SUPEEIXTEXDEXT. 
See  TowKSHiP  Tbustee,  3. 

COUNTY  TREASURER 
See  CouHTT  CoioaasiONEBS,  1  to  4. 

COURTS. 
See  Coivteicftb;  Office  Ain>  Officer,  5 ;  Towns,  4. 

CRIMINAL  LAW. 
See  Intozicatino  Liquor;  Justice  of  the  Peace,  1  to  3;  Statdtes,  2. 

1.  Poor  Penan, — Power  of  Supreme  CourL — ^The  Supreme  Court  has  no 
authority  to  appoint  or  pay  an  attorney  to  prosecute  an  appeal  for  a 
defendant  in  a  criminal  case,  and  an  attorney  so  appointed  by  the 
court  below  has  full  authority  to  prosecute  the  appeal.  StotU  v.  SSaU^  1 

2.  Same, — Cbiiae  for  New  Trial — ^That  the  court  admitted  "irrelevant,  in- 
competent and  immaterial  evidence,''  or  rejected  '*  competent,  mate- 
rial and  relevant  evidence,"  will  not  be  sufficiently  specific  as  causes 
for  a  new  trial,  to  present  any  question ;  so,  aIso,  that  the  court  re- 
fused to  permit  the  defendant  to  prove  bv  A.,  B.,  U.,  and  other  compe- 
tent witnesses, "  the  diseased  condition  of  his  mind  at  the  time  of  and 
before  the  homicide."  lb, 

3.  Same, — Oompeieney  of  Juror, — Constitutional  Law. — Section  1793,  R.  S. 
1881,  is  constitutional,  and  a  juror  having  an  opinion  based  only  on 
rumor  or  newspaper  statements,  but  who  says  upon  oath  that  he  can 
give  an  impartial  verdict  on  the  evidence,  may,  in  the  discretion  of  the 
trial  court,  oe  sworn  as  a  juror,  and  in  such  case  the  Supreme  Court  will 
reverse  only  where  it  appears  that  this  discretion  has  been  abused.  Ih, 

4.  Same, — I^xxtioe. — The  jury  may  properly  have  the  indictment  when 
retired  to  consider  of  tneir  verdict.  lb. 

6.  Same, — Instrudiims. — ^A  statement  by  the  court  to  the  jury,  that  the 
venue  of  the  cause  has  been  changed  from  another  county,  is  harm- 
less to  the  defendant,  as  well  as  unobjectionable.  lb, 

6.  Same, — Emdenee. — On  a  trial  for  murder,  a  general  instruction  con- 
cerning the  law  of  homicide,  some  parts  of  which  have  no  applica- 
tion to  the  evidence,  will  not  be  available  error,  unless  in  the  par- 
ticular case  it  seems  probable  that  it  might  have  confused  or  misled 
the  jury,  and  this  can  not  be  supposed  where  the  verdict  is  clearlv 
right  upon  the  evidence.  it, 

7.  SaTne, — Manslaughter, — An  instruction,  that  "  Voluntary  manslaughter 
is  the  unlawful  killing  of  a  human  bdng,  without  malice,  express  or 
implied — voluntary,  upon  a  sudden  heat,  as  upon  adeouaie  provocation 
the  passion  h€is  been  arousedy  and  the  fatal  act  is  unlawfully  and  volunta- 
rily committed  before  sufficient  time  has  elapsed  to  allow  the  passion 
to  cool  and  for  reason  to  resume  its  sway,"  is  not  erroneous.  lb. 
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8.  Samc—Eeaaonaltle  DofobL—JoareU  y.  iSSo^  58  Ind.  293,  followed  as  to 
what  is  a  reasonable  doubt.  Ih. 

9.  Same. — A  careful  and  impartial  admonition  to  the  jury  of  the  import- 
ance of  the  cause,  in  a  trial  for  murderi  as  well  to  the  rights  of  the  de- 
fendant as  to  the  interests  of  society,  is  not  error.  lb. 

10.  Same. —  Verbal  jTvaccuraeies, — An  instruction  containing,  by  evident  in- 
advertence or  clerical  error,  a  word  which  is  merely  inaccurate,  as  the 
use  of  **  description "  instead  of  "  discretion,"  but  which  could  not 
possibly  mislead,  is  not  available  error.  lb, 

11.  Keeping  Devices  for  Qaming. — Indictment. — An  indictment  for  keeping  a 
device  for  gaming,  under  section  2086,  B.  S.  1881,  averring  "  that  the 
defendant  did,  at  the  county  and  State  aforesaid,  unlawfully  keep  and 
exhibit  a  certain  gaming  apparatus,  to  wit,  a  faro  bank,  and  then  and 
there  unlawfully  Kept  the  same  for  the  purpose  of  wagerinff,  win- 
ning Und  gaming  thereon  money  and  other  articles  of  value,  suffi- 
ciently charges  the  offence.  It  is  not  necessary  in  such  case  to  describe 
the  particular  building  or  precise  spot  where  the  device  was  kept; 
properly  naming  the  county  and  State  is  sufficient.      App  v.  /Sitote,  7S 

12.  Same. — Change  cf  Venue. — Junadidion. — Jurisdiction  vests  in  the  court 
to  which  the  change  is  taken  in  a  criminal  case,  upon  the  deposit  with 
its  clerk  of  the  original  papers  and  a  transcript  of  the  proceedings  of 
the  court  in  which  the  indictment  was  found.  lb. 

13.  Same. — Premmption. — Where  a  defendant,  who  obtains  a  change  of 
venue,  appears  in  the  court  to  which  the  case  was  sent,  and  eoes  to 
trial  witnout  objecting  to  the  jurisdiction  or  suggesting  any  derects  or  , 
irregularities,  it  will  be  presumed,  in  the  absence  of  a  contrary  show- 
ing, that  jurisdiction  was  properly  obtained.  lb, 

14.  Same. — Chajui  Jury. — Where  the  record  certified  shows  a  due  empan- 
elling of  the  grand  jury,  it  is  sufficient  without  a  specific  statement  of 
that  fact  in  the  clerk's  certificate.  '  lb, 

15.  Indictment. —  Venue. — Keeping  Gaming  Apparatus. — In  an  indictment  for 
keeping  gaming  apparatus,  in  violation  of  section  2086,  R.  S.  1881,  it 
is  sufficient  to  aver  that  the  offence  was  committed  in  the  proper  county 
and  State,  no  more  particular  averment  of  place  being  necessary. 

Keith  V.  iSaie,  89 

16.  Sam/e. — Change  of  Venue. — Clerics  Duty. — Transcript. — Where  a  change  of 
venue  has  been  taken,  it  is  unnecessary  and  impossible  to  show  by  the 
transcri]>t  sent  to  the  county  to  which  the  change  is  taken,  that  the 
original  indictment  has  been  transmitted.  It  must  oe  sent  however.  lb. 

17.  MalicUms  Trespass. — Statute  Construed. — The  mere  maliciously  carrying 
away  and  conversion  of  the  goods  of  another,  ?^ithout  injury  to  the 
property  itself 'by  which  its  value  is  diminished,  is  not  yialicions 
trespass,  as  defined  by  section  1955,  B.  S.  1881.  State  v.  Cole,  IIB 

18.  Evidence. — A  denial  by  one  accused  of  crime,  of  a  fact  which  tends  to 

show  guilt,  is  itself  a  criminating  circumstance,  and  proper  evidence 
against  him.  McDonetv.  State,  SSO 

19.  Same. — Inspection  cf  Weapons  by  Juror. — It  is  entirely  proper,  as  part  of 
the  res  gestie,  to  allow  the  jury  to  inspect  a  weapon  by  which  an  offence 
is  all^;ed  to  have  been  committed.  lb. 

20.  C^umge  of  Venue. — Original  Papers. — AffidaoiL — On  a  change  of  venue  in 
a  criminal  cause,  the  affidavit  for  such  change  of  venue  is  not  an 
'^  original  paper,'*  within  the  meaning  of  that  expression  as  used  in 
section  1771,  B.  S.  1881.  Bright  v.  State,  S4S 

21.  Scone. — Motion  in  Arrest  of  Judgment. — Evidence. — A  motion  in  arrest  of 
judgement  in  a  criminal  cause  questions  only  the  jurisdiction  of  the 
cause  and  the  sufficiency  of  the  indictment  or  affidavit  and  informa- 


614  INDEX. 

tion;  in  no  case  d(M}s  such  motion  call  in  question  the  sufficiency  of 
the  evidence  to  sustain  the  verdict.  Ih, 

22.  Indictment. — Perjury. —  Wiine»». — Perjury  can  not  be  assigned  upon  the 
testimony  of  a  witness,  before  a  ^rand  jury,  that  certain  named  per- 
sons "did  not  unlawfully  ^\  intoxicating  liquors  to  him/'  inasmucn  as 
the  opinion  of  the  witness  upon  such  a  question  of  law  is  immaterial. 

SlaJU  V.  Hendermm,  406 

23.  Murder  in  Second  Degree. — InstruetioTO, — A  homicide,  to  constitute  mur- 
der in  the  second  degree,  must  be  perpetrated  purposely  and  mali- 
ciously; and  an  instruction  to  the  jury  to  the  efiect  that  certain  facts 
enumerated  therein,  if  found,  would  be  murder  in  that  degree,  purpo^ 
and  malice  not  being  included  in  the  enumeration,  is  a  fatal  error. 

Brooks  V.  Slate,  J^S 

24.  Affidavit  and  Information. — In  a  prosecution  by  affidavit  and  informa- 
tion, the  omission  of  the  name  of  the  affiant  in  the  body  or  oommence- 
ment  of  the  affidavit  is  not  a  sufficient  reason  for  quashing  the  in- 
formation, when  it  appj&ars  that  the  affiant's  name  is  signed  at  the 
close  of  the  affidavit,  and  that  he  was  sworn  to  the  matters  stated 
therein.  BelUr  v.  State^  44^ 

25.  Falae  Token  or  Writing/. — Question  (f  Fact. — Motion  to  Quash. — The  ques- 
tion as  to  whether  the  alleged  false  token  or  writing,  copied  in  the  in- 
dictment, is  or  is  not  of  such  a  character  that  a  person  of  ordinary 
caution  would  give  it  credit,  is  a  question  of  fact  and  not  of  law,  and 
is  not  presented  by  a  motion  to  quash  the  indictment. 

Wagoner  v.  State,  504 

26.  Same. — Sufficiency  of  IndidmenL — An  indictment  for  obtaining  goods  by 
means  of  a  false  token  or  writing,  which  fails  to  allege  that  the  token 
or  writing  was  delivered  by  the  defendant,  and  received  by  the  prose- 
cuting witness,  in  exchange  or  payment  for  the  goods,  is  bad,  and  the 
motion  to  quash  it  ought  to  be  sustained.  lb, 

DAMAGES. 

See  Assault  and  Battery  ;  Attorntiy  and  Client;  City, 7 ;  Replevin, 

2;  Watebcourse. 

DECEDENTS'  ESTATEa 
See  Chattel  Mobtqage,  6;  Execution,  2;  Subrogation;  Witness,  1. 

1.  A]opcinJtmenl  (/  Administrator. — ^The  validity  of  the  appointment  of  an 
aaministrator  can  not  be  questioned  collaterally. 

Fergu»on  v.  Stale,  ez  rei,  S8 

2.  Sam^e. —  Witness. — Competency  of  Party. — In  a  suit  against  the  adminis- 
trator of  the  principal  debtor  and  his  sureties,  the  plafiitiff  miffht 
testify  for  himself,  under  the  statute,  Acts  1879,  p.  245,  if  the  admin- 
istrator consented.    The  sureties  could  not  object  in  such  case.       lb, 

3.  Mortgage  of  Baal  Estate  hv  Heir. — Foreclosure.— Sale  of  Real  Estate  by  Adn 
ministrator. — Where  an  heir  executes  a  mortgage  upon  the  real  estate 
inherited  by  him,  and  the  same  is  afterwards  sold  by  the  administra- 
tor of  the  ancestor  for  the  payment  of  debts,  the  mortgagee  is  entitled 
to  the  excess  of  money  arising  therefrom,  if  any,  and  may,  by  fore- 
closure, before  the  settlement  of  such  estate,  obtain  an  onder  against 
the  administrator,  requiring  him  to  pay  such  excess  upon  the  mort- 
gage. Ball  V.  Gr^BH,  75 

4.  Same. — Set-Off  by  Administrator. — Lien. — In  such  case,  the  administrator 
can  not,  as  against  the  excess,  set  off  any  sum  the  mortgagor  may  owe 
him  or  such  estate,  as  the  mortgagee  has  a  lien  upon  the  money  suto- 
rior  to  any  claim  of  the  administrator.  '       76. 

5.  Personal  Property. — Chose  in  Action, — Title  of  Administrator. — Replevin. — 
When  the  administrator  of  a  decedent  is  appointed  and  qualified,  the 
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title  and  possessory  rights  of  the  decedent,  in  and  to  his  personal 
property  and  choses  in  action,  at  once  pass  to  and  vest  in  his  adminis- 
trator, and  he  can  maintain  an  action  of  replevin  therefor. 

Smith  V.  Ferguaony  fS'S9 

^.  Same. — Gift  Inter  Vivw. — Delivery  in  PrcBserUL — ^To  constitute  a  valid 
gift  inter  vivos  of  personal  property  or  choses  in  action,  it  is  essential 
that  the  gift  he  delivered  in  prcesenli  and  unconditionally ;  because,  if 
the  gift  he  delivered  to  a  third  person,  for  future  delivery  to  the  donee, 
the  authority  to  deliver  may  be  revoked,  and,  until  delivery,  the  donor 
retains  dominion.  lb. 

7.  Same. — CHfl  Qxusa  Mortis. — Implied  OondUian. — A  gift  oatcaa  moriia  is  a 
gift  of  a  chattel  or  chose  in  action,  made  by  a  person  in  his  last  ill- 
ness, or  in  perieulo  mortiSf  subject  to  the  implied  conditions  that  if  the 
donor  recovers,  or  if  the  donee  die  first,  the  gift  shall  be  void ;  and  it 
is  necessarv  to  the  validity  of  such  a  gift  that  there  must  be  an  actual 
delivery  ot  the  subject  of  the  gift  to  the  donee,  such  as  will  transfer 
its  possession  to  him.  lb. 

^.  Sale  of  Land  by  Adminisiraioi'. —  Widou^B  Right. — A  sale  of  the  whole  of 
a  tract  of  land  to  make  assets,  by  an  administrator  of  a  husband,  in 
pursuance  of  an  order  of  court,  the  same  person  being  also  adminis- 
trator of  the  widow,  who  survived  her  husoand,  passes  no  title  to  the 
share  which  the  widow  took  as  such  upon  her  husband's  death. 

EUioU  V.  Frakes,  S89 

t9.  Action  by  Heira  to  Recover  Claim. — Complaint. — Neeeuary  Avermentt. — In 
an  action  by  the  heirs  at  law  of  a  deceased  person  to  recover  a  claim 
due  the  estate  of  such  person,  it  is  necessary  to  allege  in  the  com- 
plaint, in  addition  to  the  averments  that  there  are  no  debts  and  that 
no  administration  has  been  granted  upon  such  estate,  that  such  deced- 
ent left  no  widow,  or,  if  he  did,  that  such  widow  has  relinquished  her 
interest  in  such  estate ;  otherwise  the  complaint  is  insufficient  upon  de- 
murrer, as  it  does  not  show  that  such  heirs  are  entitled  to  the  claim. 

Statef  ex  reL,  v.  SanderSf  4^1 

10.  Frandnleni  Conoeyanee. — Creditor. — A  single  creditor,  as  well  as  an  ad- 
ministrator or  an  executor,  may  maintain  an  action  to  set  aside  a  sale 
of  lands  fraudulently  made  by  a  deceased  debtor.    BoUorff  v.  Covertj  508 

11.  Same.— Petition  cf  Creditor  for  Sale  of  Land  to  Pay  Debts.— Statute  Con- 
strued.— Section  2342,  B.  S.  1881,  which  authorizes  a  creditor  to  obtain 
an  order  reauiring  the  administrator  or  the  executor  to  file  a  petition 
for  a  sale  of  the  decedent's  lands,  only  authorizes  such  order  for  the 
sale  of  lands  owned  by  him  at  the  time  of  his  death,  and  not  such  as 
may  have  been  fraudulently  conveyed.  lb. 

12.  Same. — Creditor  May  Set  Aside  Land  Fravdvlentiy  Conveyed. — A  single 
creditor  may  maintain  the  action,  and  after  the  sale  is  set  aside  the 
land  becomes  assets  in  the  hands  of  the  administrator  or  executor, 
who  thereafter  settles  the  estate  in  the  usual  way.  16. 

13.  Same. — ComplainL — Insohoeney.  —  Where  the  complaint  in  such  case  avers 
that  the  decedent,  at  the  time  of  such  convevance,  had  no  other  prop- 
erty, and  there  are  no  assets  in  the  hands  of  the  administrator,  the  com- 
plaint is  sufficient  in  this  respect,  as  it  is  not  necessary  to  aver  that 
the  decedent  did  not  thereafter  acquire  property.  lb. 

14.  Same. — Motion  to  Annul  Order  to  Sell. — Practice, — A  motion  to  strike  out 
an  order  requiring  the  administrator  to  sell  the  land  and  apply  the 
proceeds  upon  the  creditor's  debt  was  too  broad,  as  the  direction  to 
sell  the  land  was  right  though  the  direction  to  apply  the  proceeds  was 
wrong.  lb. 

DECLARATIONS. 

See  Beaii  Estate,  Action  to  Becoyeb,  3;  Wnx,  10. 


616  INDEX. 

DEED. 

See Champebty:  Cohtbagt,  2 ;  Decedents'  Estates,  10  to  14 ;  Fraudu- 
lent Ck>HyEYANCE;  Marrtwd  Woman;  PiiEAdino,  3. 

DEFAULT. 
See  Pbagtice,  4. 

DEFECTS  CURED. 

See  Instbuction  to  Juky,  3;  Partition,  2;  PleadinGi  1;  Supbeice 

Court,  6. 

DELIVERY. 

See  Chattel  Mortoaoe,  6;  Contract,  1;  Decedents'  Estates,  6,  7; 

Promissory  Note,  1, 1^  4  to  6 ;  Sale. 

DEMAND. 
See  Partition,  1 ;  Statute  of  Limitations. 

DEMURRER. 

See  Appearance  ;  Assignment  of  Error,  4 ;  Bond,  1:  Habeas  Corpus,  2; 
Injunction, -2;  Parties;  Pleading,  2,  4,  5,  6;  Railroad,  6,  6;  Su- 
preme Court,  13 ;  Taxes,  1. 

DEMURRER  TO  EVIDENCE. 

IVaetice, — ^Wbere,  upon  a  demurrer  to  evidence,  there  is  evidence  tending  to 
sustain  the  party  having  the  burden  of  the  issue,  the  d^purrer  should 
be  overrulea,  and,  if  no  such  evidence,  sustained.  Kinoaid  v.  Nied^f  40S 

DEPOSITION. 
See  Supreme  Court,  10. 

DESCRIPTION. 
See  Real  Estate,  Actiok  to  Recover,  2;  Replevin,  3* 

DISAFFIRMANCE. 
See  Married  Woman,  2. 

DISCRETION. 
See  CsiMDrAL  Law,  3;  Evidence,  2;  PRAcncE,  1. 

DISMISSAL. 

See  Abbionment  of  Error,  3 ;  Highway,  2 :  Jxtdqment,  4 ;  Jumos  of 

THE  Peace,  5;  Supreme  Court,  14. 

DITCHES  AND  DRAINS. 
See  Drainage. 

DIVORCE. 

Mittumy. — Support  qf  Children,^ Evidence, — When  a  divorce  is  granted,  the 
court  has  full  authority  to  provide  for  the  support  of  children,  and,  in 
determining  the  amount  of  such  provision  and  of  alimony,  should  con- 
sider not  only  the  amount  of  the  husband's  present  estate,  but  also 
his  ability  to  make  future  earnings;  and,  in  ascertaining  his  present 
estate,  evidence  of  its  extent  shortly  before  the  trial  is  proper. 

Logan  v.  Xooan,  JOT 
DOG  TAX  FUND. 

See  School  Revenue. 

DOWER. 
See  Vendor  and  Vendee,  2. 
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DSAINAGE.  0 

See  Highway,  3. 

1.  DUeh  Asaeaament — Juriadieiion, — CoUaieral  AUaek. — When  a  petition  for 
the  location  of  a  ditch  is  sufficient  to  give  the  county  board  jurisdic- 
tion of  the  subject-matter,  an  assessment  thereunder  can  not  be  col- 
laterally attacked  for  mere  irregularities,  the  remedy  therefor  being 
by  an  appeal  from  the  order  of  the  board.  Foater  y,  I^ioian,  12S 

2.  Conatiiuti4mal  Law, — Repair  cf  DUehea, — Townahip  Trualee. — So  much  of 
section  4282,  B.  S.  1881,  as  requires  the  township  trustee  to  keep  public 
drains  in  repair,  and  to  pay  the  exjpense  thereof  out  of  the  funds  of  .the 
township,  is  constitutional  and  yalid.      Ingennon  v.  NoblemnUe  2)).,  S9S 

EJECTMENT. 

See  Beal  Estate,  Action  to  Recover. 

EMPLOYER  AND  EMPLOYEE. 
See  Neqlioence,  11. 

EQUITY. 

See  Judgment,  5  to  7;  Mistake,  2;  Mobtoage,  3,  5;  Principal  and 

Surety,  4. 

ENDORSER  AND  ENDORSEE 
See  Mortgage,  3,  8. 

ESTATE  BY  ENTIRETIES. 
See  Fraudulent  Ck>NyEYANCE,  3 ;  Husband  and  Wife,  2,  8. 

ESTOPPEL. 

See  Partnership,  2;  Promissory  Note,  3;  Real  Estate,  Acttion  to 
Recover,  7;  Summons;  Township  Trustee,  2;  Will,  3. 

1.  Plea  o/.'^uffieieney  </  Anawer. — Demurrer. — Emyr, — It  is  error  to  over- 
rule a  demurrer  to  an  answer  of  estoppel,  which  fails  to  show  that  the 
plaintiff  had  knowledge  of  the  facts  constitutinff  the  estoppel,  and 
which  does  show  that  the  defendant  had  knowledge,  or  the  means  of 
knowledge,  of  all  such  facts.  Buck  v.  MUfordy  991 

2.  Ffea  of, — Loeation  af  Qravel  Road. — InjunOion. — ^A  plea  of  estoppel  n^ust 
clearly  and  fully  set  forth  all  the  facts  essential  to  the  existence  of  an 
estoppel,  leaving  nothing  to  intendment;  and  an  answer  of  estoppel 
to  an  action  to  enjoin  the  location  of  a  gravel  road  on  a  line  different 
from  that  ordered  by  the  board  of  county  commissioners  must  show, 
with  sufficient  certainty,  the  acts  constituting  such  estoppel. 

StewaH  V.  BeeL  4^8 
ESTRAYS. 

See  Replevin,  5. 

evidence; 

See  Assault  and  Battert,  3;  Bill  of  Exceptions,  2,  6;  Bond,  3; 
Boundaries,  1;  Common  Carrier;  County  Commissioners,  8,  9; 
Criminal  Law,  6, 18,  21 ;  Demurrer  to  Evidence;  Divorce;  In- 
structions TO  Jury,  5  to  8 ;  Judge,  2 ;  Jury  ;  Malicious  Prosecu- 
tion; Married  Woman,  3 ;  Mistake,  5;  Mortgage,  7,  10;  Negli- 
gence, 11;  New  Trial,  1,  3;  Partition,  4;  Partnership,  1; 
Pleading,  2,  3;  Practice,  2,  5,  8;  Principal  and  Surety,  1; 
Quieting  Title  ;  Railroad,  5 ;  Real  Estate,  Action  to  Recover, 
3,  4, 6 ;  Receipt  ;  Replevin,  4 ;  Special  Finding  ;  Supreme  Court, 
1  to  3,  5,  8, 11, 12;  Towns,  4;  Will,  8, 10;  Witness,  4. 

1.  AdmiaaUma. — AdmiaaUndiy, — Evidence  which  legitimately  tends  to  prove 
an  admission  hy  the  defendant  of  a  single  fact  which  helps  to  make 
the  plaintiff's  case,  may  be  admitted  without  error.  Nave  v.  Flacky  iS05 
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2^  Same. — OnSar  cf  Proof . — iKwre^ton.— The  admission  of  eyidence  in  re- 
battal,  which  is  onlj  proper  in  chie^  is  not  available  error.  Ih. 

3.  Saaait, — JVoe^iee. — Supreme,  OourL — Unless  specific  objection  to  evideoce 
be  stated  when  the  objection  is  made,  no  question  in  the  Supreme 
Court  can  be  made  upon  a  ruling  admitting  it  lb. 

4.  Value  €^  Wife^a  Inchoate  Inieresl  in  Hugband's  Land, — Where  the  Talneof 
a  wife's  inchoate  interest  in  her  husband's  lands  is  in  question,  evi- 
dence showing  the  age,  health  and  habits  of  both  is  proper. 

Sedgwick  v.  IWfar,  t71 

5..  Same. — IntenHon, — Oonveyanee. — ^Where  it  is  in  question  whether  an  act 
was  done  to  defraud  creditors,  it  is  competent  to  prove  directlj  by  the 
actor  what  his  actual  intention  was.  lb, 

6.  Same. — AgreemenL — Hugband  and  Wife. —  Oompeteneif  of  Witness. — An 
agreement  between  husband  and  wife  might,  under  the  act  of  1867,  be 
proved  by  the  wife,  the  same  not  being  a  confidential  communica- 
tion, lb. 

EXCEPTIONS. 

See  AoBEED  Case,  2 ;  Bill  of  Exceptions;  Habeas  Corpus^  2 ;  Sufrexx 

Court,  1,  3. 

EXECUTION. 

See  Chattel  Mobtgaoe,  6;  Fraudulent  Conveyance,  1;  Husband 

AND  Wife,  3 ;  Principal  and  Surety,  4. 

1.  Proceedings  Supplementary  to.— Pleading. — In  proceedings  supplementary 
to  execution,  if  the  affidavit  fail  to  show  some  necessity  for  the  appli- 
cation, it  is  insufficient.  DiUman  v.  DiUmany  585 

2.  Same.— Appeal.— Trcmseripi,  When  Filed.— DeeederUt^  Estates.— Statute  Cbit- 
strued. — Section  2455,  R.  S.  1881,  re<|uiring  the  transcript,  on  appeal, 
to  be  filed  in  the  Supreme  Court  within  ten  days  after  filing  the  ap- 
peal bond,  does  not  apply  to  appeals  in  proceedings  supplementary  to 
execution,  where  an  executor  is  required  to  answer  under  section 
819.  lb. 

EXECUTOR. 

See  Execution,  2. 

EXHIBITS. 
See  Pleading,  3 ;  Towns,  3. 

EXTENSION  OF  TIME. 
See  Mortgage,  1. 

FALSE  PRETENSES. 
See  Cbimin'al  Law,  25,  26 ;  Statutis,  2. 

FEES. 
See  School  Revenue,  1. 

FENCE. 

See  Railboad,  1,  2;  Real  Estate,  AcmoN  to  Recover,  3,  5. 

FINDING. 

'See  Chattel  Mobtgage,  6;  Habeas  Cobpus,  4;  Judgment,  4;  New 

Tbial,  3 ;  Special  Finding. 

FORBEARANCE  TO  SUE. 
See  Mobtgage,  10. 

forect:.osure. 

See  Chattel  Mobtgage,  3;  Decedents'  Estates,  3,  4;  Mortoa.ge; 
Railboad,  3 ;  Real  Estate,  Action  to  Recoveb,  7. 
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FORFEITURE. 
See  RaHiBoad,  4. 

FORMER  ADJUDICATION. 
See  JuDQMENTy  4;  Mobtqaqe^G,  7;  Replevin  Bail,  2,  3;  Subbogation. 

FRAUD. 

See  Bankbuftcy;  Chattel  Mortgage,  4  to  6;  Coukty  Commission- 
EBS,  4 ;  Evidence,  5 ;  Judgment,  5  to  8 ;  Mistake,  1,3. 

FRAUDULENT  CONVEYANCE. 
See  Decedents'  Estates,  10  to  14 ;  Injunction,  3 ;  Replevin  Bail,  2, 3. 

1.  Iftioioeneu. — Complaint. — An  averment,  that  the  defendant  in  an  execu- 
tion haa  not,  wnen  the  execution  was  issued,  as  much  personal  prop- 
erty  as  is  by  law  exempt  from  execution,  and  that  in  1880  he  con- 
veyed the  real  estate  in  question  to  his  wife,  thereby  leaving  no  prop- 
erty in  his  hands  subject  to  execution,  sufficiently  shows  the  debtor's 
insolvency  to  justify  a  levy  on  property  fraudulently  conveyed. 

Eeam  v.  iuanies,  167 

2.  Same, — Oormderatum. — Husband  cmd  Wife. — Resulimg  Thmat. — In  1846, 
money  of  the  wife  belonged  by  law  to  the  husband,  and  a  purchase 
by  him  of  lands  therewith,  in  his  own  name,  created  no  resulting 
trust  in  her  favor,  and  a  conveyance  of  such  lands  to  her,  without  any 
other  consideration,  would  be  fraudulent  as  against  his  creditors.    lo, 

3.  Ckmmderation, — Husband  and  Wife. — Heirs  of  an. intestate  made  parti- 
'    tion  by  deed  of  the  lands  inherited,  one  of  them  at  the  time  indebted 

beyond  his  ability  to  pay,  taking  a  conveyance  to  himself  and  wife,  as 
tenants  of  the  entirety.  The  wife  had  before  that  joined  in  convey- 
ances of  her  husband's  very  valuable  lands  only  upon  the  promise  by 
her  husband  to  pay  her  the  value  of  her  inchoate  interest  in  such  lands, 
and  tUese  promises  were  the  consideration  moving  from  her  for  the  con- 
veyance of  the  lands  in  question  to  herself  and  husband,  and  there  was 
no  actual  intent  to  defraud  her  husband's  creditors. 
Held^  that  the  conveyance  was  valid  as  against  the  husband's  creditors. 

Sedofwick  v.  Tucker^  B71 
GAMING. 

See  Criminal  Law,  if,  15. 

GIFT  CAUSA  MORTIS.* 
See  Decedents'  Estates,  7. 

GIFT  INTER  VIVOS. 
See  Decedents'  Estates,  6. 

GRAND  JURY. 
See  Criminal  Law,  14. 

GRAVEL  ROAD. 

See  Estoppel,  2. 

Corporation. — Subscription  to  Capital  Stock. — Sufficiency  of  Comj^iaint.'^ln  a  suit 
by  a  gravel  road  corporation  against  a  subscriber  to  its  capital  stock, 
upon  his  stock  subscription,  wherein  he  has  agreed  to  pay  a  certain 
sum  per  share  for  a  certain  number  of  share^  of  its  capital  stock,  at 
such  times  and  in  such  manner  as  required  by  its  directors,  it  is  not 
necessary  to  the  sufficiency  of  the  complaint  that  it  should  allege  the 
completion  of  its  line  of  gravel  road  as  described  in  its  articles  of  as- 
sociation, or  that  it  has  constructed  or  will  construct  a  gravel  road 
upon  the  line  or  route  described  in  its  articles  of  association. 

DarreU  v.  HiUigoss,  etc.,  G.  K  Co.,  fS64, 
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GUARDIAN  AND  WARD. 

See  Insanity. 

Convergion. — Interest. — A  ward  who  has  attained  his  majority  may  either  sue 
his  ffuardian  individually  or  upon  his  bond  for  a  conversion  of  the 
ward's  money  received  during  the  guardianshipi  and  the  highest  rate 
of  legal  interest  which  the  guardian  could  reasonably  have  obtained 
for  the  use  of  the  money  may  be  allowed.  Hays  y.  WaUxr,  105 

HABEAS  CORPUS. 

1.  Sufficiency  of  PntUion, — CM  Actum, — AssignmeTU  of  Error,— An  applica> 
tion  for  a  writ  of  habeas  corpus  is  not  a  civil  action,  and,  therefore,  an 
assignment  of  error,  that  the  petition  for  the  writ  does  not  state  facta 
sufficient  to  constitute  a  cause  of  action,  does  not  call  in  question  the 
sufficiency  of  such  petition.  McGUnnan  v.  Margovoekit  ISO 

2.  Same, — Motion  to  Quash,  —Answer  or  Return, — Ejceeptum, —  Demurrer. — 
The  sufficiency  of  the  petition  b  questioned,  not  by  a  demurrer  for  the 
want  of  facts,  but  by  a  motion  to  quash  the  writ;  nor  can  the  suf- 
ficiency of  the  answer  or  return  to  the  writ  be  questioned  by  a  demur- 
rer, but  only  by  an  exception.  '  lb. 

3.  Same. — Barent  and  OtUd. — Where,  however,  the  petition  of  a  father 
shows  that  he  is  deprived  of  the  custody  of  the  person  of  his  legitimate 
child,  of  the  tender  age  of  eleven  years,  by  the  acts  of  the  defendant, 
in  whatever  form  the  question  is  presented,  the  petition  is  sufficient.  lb, 

4.  Same, — Practice. — Summary  I\oceedtng. — Hearing. — Under  section  1118, 
R.  S.  1881,  a  proceeding  by  habeas  corpus  is  to  be  heard  and  determined 
in  a  summary  way,  and  neither  the  court  nor  judge  can  be  required, 
as  in  a  civil  action,  to  make  a  special  finding  oi  the  facts  or  state  con- 
clusions of  law  thereon.  lb. 

6.  Same, — Father  and  Child. — Custody  of  Infant. — The  general  rule  is  that 
the  father  of  a  legitimate  infant  child  is  entitled  to  the  possession  and 
control  of  the  child's  person,  as  against  any  other  claimant,  and  un- 
der section  2518,  R.  S.  1881,  this  is  the  statutory  rule  in  this  State.  lb. 

6.  Same, — Judgment  for  Costs. — Error. — Supreme  Court. — There  is  no  error 
in  adjudging  costs  against  the  unsuccessful  party  in  a  habeas  corpus 
proceeding,  and  certainly  none,  where  the  judgment  for  costs  is  com-* 
plained  oi  for  the  first  time  in  the  Supreme  Court.  lb* 

•  HARMLESS  ERROR 

See  AsBAXTLT  and  Battery,  3 ;  Injunction,  5 ;  Instructioiis  to  Jury, 
1,  2;  Judgment,  10;  Partition,  4;  Pleadino,  2,  4;  Practice,  5^ 
6,  8 ;  Supreme  Court,  4. 

HEIR. 

See  Decedents'  Estates,  3,  4,  9 ;  Subrogation  ;  Trubt  and  Trustee,  3. 

HIGHWAY. 
See  Estoppel,  2;  Gravel  Road;  Witnebb,  4. 

1.  Looation  cf. — i2emon«(ra7it8. — StparaU  Appcah. — Bwid, — Surety. — ^Where 
a  proposed  highway  afiects  the  respective  lands  of  several  persons,  and 
each  of  them  files  before  the  bof^ra  of  commissioners  his  separate  re- 
monstrance on  the  ground  that  such  road  will  not  be  of  public  utility, 
and  that  he  will  sustain  damages  by  its  location,  each  may  appeal 
from  the  order  made  against  him  by  filing  bond,  with  his  co-remon- 
strator  as  his  surety.  Leffel  v.  Obenehmn^  50 

2.  Same, — DiemisML — Sufficient  Bond. — After  the  consolidation  of  such 
cases  in  the  circuit  court,  such  appeal  will  not  be  dismissed  because 
none  of  the  bonds  filed  are  signed  by  any  person  other  than  one  of  the 
other  remonstrators  for  damages.  lb. 
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8.  Drainage  of  Hiahways, — Township  Trustee, — Superintendeni  of  Roads, — 
Statute  CbrurfTMecf.— Sections  5064  to  5090,  R.  S.  1881,  so  far  modify  the 
provisions  of  section  4281,  R.  S.  1881,  that  the  proceedings  authorized 
by  the  latter  section,  for  the  drainage  of  highways,  can  only  be  insti- 
tuted and  prosecuted  by  the  superintendent  of  roads,  and  not  by  the 
township  trustee.  Jories  v.  Dunn,  78 

4.  Report  of  Viewers. — Public  Utility. — Presumption. — It  is  not  necessary 
to  the  validity  of  the  order  of  the  board  ot  county  commissioners  lo- 
catin^^  or  changinff  a  highway  in  a  proceeding  for  such  purpose,  that 
the  viewers  should  report  the  proposed  road  of  public  utility,  or  that 
the  board  should  expressly  so  find.  If  the  report  be  favorable,  and 
silent  as  to  the  public  utility  of  the  location  or  change,  or  if  they.do 
not  report  that  the  location  or  change  is  not  of  jiublic  utility,*  it 
should  be  presumed  that  they  deemed  it  of  public  utility. 

Heagy  v.  Black,  5S4 

5.  Same. — The  report  of  viewers  appointed  to  locate  or  change  a  highway 
will  be  presumed  to  have  been  made  in  conformity  with  the  statute, 
where  nothing  to  the  contrary  appears.  Ih. 

6.  Sams. — Notice. — OoUaieral  Attack. — Jiiru(2*eftan.— That  the  notice  of  the 
presentation  of  a  petition  for  the  location  or  change  of  a  highway  was 
given,  is  a  jurisdictional  fact  to  be  determined  by  the  county  lioard, 
and  where  it  has  found  that  notice  was  given,  and  proceeded  to  act  by 
the  appointment  of  viewers,  its  decision  is  conclusive  of  such  notice  as 
against  collateral  attack.  Ih. 

7.  Same. — Injunction. — OomplainL — For  complaint  and  allegations  held  in- 
sufficient to  restrain  by  injunction  the  location  of  a  highway  under 
an  order  of  a  county  board,  see  opinion.  Ih. 

HUSBAND  AND  WIFE. 

See  £\m>ENCE,  4, 6 ;  Fraudulent  Conveyance,  2, 3 ;  Judoment,  3 ;  Land- 
lord AND  Tenant  ;  Married  Woman  ;  Partition,  5, 6 ;  WiTNBaB,  2. 

1.  Rud  Estate. — OontraeL — Jointure. — Antenuptial  Agreement. — Re8eissu»\by 
Parol  After  Marriage. — An  antenuptial  agreement  in  writing,  duly  ac- 
knowledged, whereby  fair  provision  is  made  for  the  wife  in  case  of 
widowhood,  in  consideration  of  which  she  u;ree9  to  forego  all  interest 
in  his  estate  which  would  otherwise  accrue  oy  virtue  of  the  marriage, 
such  provision  embracing,  amongst  other  things,  an  estate  for  her  own 
life  in  a  tract  of  land  described,  to  take  effect  upon  his  death,  creates  a 
jointure  within  the  meaning  of  section  2500,  R.  S.  1881,  and  vested 
m  her  an  estate  in  lands  which  can  not  be  divested  b^  parol,  and  a 
mutual  agreement  of  the  parties,  by  parol,  after  marriage,  that  the 
contract  should  not  be  enforced,  can  not  annul  it.  R.  S.  1881,  section 
2919.  Oraig  v.  Graig,  S15 

2.  Estates  hy  Entireties. — Oonveyanee. — Repeat  of  Statute. — Tenancy  by  en- 
tirety was  not  abolished,  nor  the  statute  recognizing  it,  R.  S.  1881,  sec- 
tion 2923,  repealed  by  the  act  of  1881,  enlarging  the  rights  of  married 
women.     R.  S.  1881,  section  5115,  et  seq.  Carver  v.  Smith,  222 

3.  /Sbme. — ExaiMliofn. — Lands  conveyed  to  husband  and  wife  are  not  sub- 
ject to  the  levy  of  an  execution  against  either  while  both  are  living.  Ih, 

INDICTMENT. 
See  Criminal  Law,  11, 15,  22,  25,  26. 

INFANT. 
See  Habeas  Corpus,  5 ;  Judgment,  1 ;  Married  Woman,  1,  2. 

INJUNCTION. 
See  Estoppel,  2;  Highway,  7;  Judgment,  4;  Replevin  Bail,  3. 
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1.  SupplemefUal  Onnplaint. — Pfuctiee. — Where  a  party,  after  filing  his  com- 
plaint, files  a  supplemental  complaint  seeking  to  obtain  an  injunction^ 
and  the  court  issues  an  order  without  notice,  and  upon  motion  refuses 
to  dissolve  the  injunction,  and  an  appeal  is  taken  irom  such  order,  it 
will  be  considered  as  an  injunction  and  not  a  mere  temporary  re- 
straining or^er.  Morey  v.  BaUj  450 

2.  Same, — Demurrer. — Where  the  defendant  appears  without  notice  and 
files  a  demurrer  to  such  supplemental  complaint,  the  court  does  not 
err  in  issuing  an  injunction  without  first  passing  upon  the  demurrer, 
as  a  demurrer  to  such  pleading  is  unknown  to  the  practice.  lb, 

3.  Samc-^FraudulerU  Convei^nee. — Judgment — A  creditor  under  oar  staW 
ute  may  enjoin  his  debtor  from  transferring  his  property  fraudulently, 
without  first  obtaining  a  judgment.  lb. 

4.  Same. — Partnership. — Averment  in  ComplainL — Where  two  persons  con- 
stitute one  firm,  and  are  members  of  another,  and  an  action  is  brought 
to  restrain  them  from  fraudulently  disposing  of  the  property  of  the 
latter  firm,  it  is  error  to  enjoin  them  from  disposing  of  tne  property 
of  the  former  firm,  or  of  their  individual  property,  without  any  aver- 
ment that  they  are  threatening  to  do  so,  and  when  such  order  is  made 
it  is  error  to  refuse,  upon  motion,  to  modify  it  as  to  the  property  of 
such  last  named  firm,  or  their  individual  property.  lb. 

.  5.  Harmless  Ei^ntr. — Practice. — The  refusal  to  dissolve  a  temporary  re- 
straining order  is  not  available  error  upon  an  appeal  from  a  judgment 
for  a  perpetual  injunction;  to  present  any  Question  upon  such  ruling 
the  grounds  of  the  motion  must  be  shown  by  bill  of  exceptions. 

Heagy  v.  Blaek,  5S4 
6.  Same. — Joinder  of  Parties. — Location  of  Highway. — TrespasH. — Where  a 
supervisor,  claiming  to  act  under  an  order  of  the  board  of  county  com- 
missioners locating  a  highway,  attempts  its  location  on  a  line  deviat- 
ing from  that  named  in  the  order,  he  is  guilty  of  a  tres])a88,  and  each 
land-owner  over  whose  lands  he  is  threatening  to  open  the  road,  if  he 
has  no  adeauate  remedy  at  law,  may  maintain  an  action  to  enjoin  such 
trespasser,  out  such  land-owners,  having  separate  and  distinct  causes 
of  action  for  such  trespasses,  can  not  join  as  plaintiffs  in  such  an  ac- 
tion ;  but  where  i)^  proceedings  of  the  board  are  void,  and  irreparable 
damage  would  be  done  to  the  property  of  each  of  a  number  of  persons 
by  the  acts  of  the  supervisor  in  opening  the  road  on  the  line  designated 
by  such  proceedings,  a  joinder  is  permitted  to  avoid  a  multiplicity  of 
suits.  lb. 

INSANITY. 

Inquest  of. — Ounrdianship. — Jurisdiction. — Notice. — Where,  in  proceedings  to 
ascertain  one's  insanity,  with  a  view  to  guardianship,  under  sections 
2545-2547,  the  subject  is  produced  in  court  and  is  present  during  the 
trial,  the  proceedings  being  in  all  respects  according  to  the  statute^ 
the  court  has  jurisdiction,  no  other  notice  to  him  being  necessary. 

Nyee  v.  HamiUcn,  4^7 
INSOLVENCY. 

See  Decedents*  Estates,  13 ;  Fraudulent  CtoNVEYANCE,  1. 

INSTRUCTIONS  TO  JURY. . 

See  Assault  and  Battery,  3 ;  Criminal  Law,  5  to  10, 23 ;  Negligence, 
17 ;  Replevin,  4;  Supreme  Court,  7,  8,  9;  Will,  6,  7,  8. 

1.  Harmless  Error. — An  instruction,  which  is  erroneous  because  it  is  with- 
out the  issues  and  too  favorable  to  the  appellant,  is  harmless  as  to  him. 

Mooney  v.  Kinseyj  SS 

2.  Errors  Cured. — An  instruction,  incorrect  by  reason  of  the  omission  to 
state  a  proper  qualification  of  a  rule  of  law,  is  not  available  error,  if 
the  omission  be  supplied  by  other  instructions. '  Broum  v.  Anderson,  OS 
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8.  JEkror  not  Availed, — D^eds  Oared, — Where  it  appears  aflSrmatively  that 
the  verdict  was  right  on  the  merits,  an  erroneous  instruction  will  not 
reverse  the  judgment.    K.  S.  1881,  section  658.         Norris  v.  Oasdf  14S 

4.  If  instructions  taken  together  are  without  conflict,  and  properly  and 
fully  express  the  law,  a  single  one,  incomplete  standing  alone,  is  not, 
on  that  ground,  liable  to  objection.  WaUace  v.  BanxdeUf  17 S 

5.  Where  upon  the  evidence  there  is  really  but  one  question  fairly  de- 
batable, it  is  not  error  to  instruct  the  jury  that  that  is  the  controlling 
question.  Sedgwick  v.  Tucker,  871 

6.  ■  Same, — Fraud. — ^That  "  fraud  is  never  presumed,"  if  said  by  the  court 

to  the  jury  under  such  circumstances  that  it  would  be  understood 
merely  that  fraud  can  not  be  found  without  some  evidence  of  its  exist- 
ence, is  not  available  error.  /6. 

7.  Evidence. — Question  for  Jury. — Error. — Where,  on  the  trial  of  a  civil  ac- 
tion, the  plaintiff  introduces  evidence  tending  to  sustain  the  material 
allegations  of  his  complaint,  it  is  error  for  the  court  to  invade  the 

Srovince  of  the  jury  and  instruct  them  to  return  a  verdict  for  the 
efendant.  Adams  v.  Kennedy,  S18 

8.  Evidence. — Preemption. — An  instruction,  correct  as  a  general  statement 
of' the  law,  will,  in  the  absence  of  the  evidence,  be  presumed  to  have 
been  applicable'  to  the  evidence  adduced.  If  a  defendant  desires  a 
more  specific  instruction  he  must  ask  it.  BeUer  v.  Stoie,  44^ 

9.  Construction. — Instructions  are  to  be  taken  as  an  entirety,  and  are  not 
to  be  judged  by  detached  sentences.  Wnght  v.  Fander,  4^2 

INTENTION. 
See  Evidence,  5. 

INTEREST. 
See  Guardian  and  Ward;  Mortgage,  10;  Partition,  3. 

INTERROGATORIES  TO  JURY. 

«  See  Negligence,  15. 

Answers  to. —  VerdieL — Answers  by  a  jury  to  interrogatories  are  to  be  con- 
sidered as  an  entirety,  and  judgment  should  be  rendered  on  the  gen- 
eral verdict,  unless  such  answers  are  irreconcilable  therewith. 

/  Strecker  v.  Conn.  4^^ 

INTOXICATING  LIQUOR. 

See  Towns,  2,  3. 

(XUes. — Crimes. — Orvnhiol  Law. — Statute  Construed. — Selling  liquor  without 
a  city  license  is  not  a  public  offence  by  statute,  and  section  1640,  R. 
S.  1881,  does  not  forbid  punishment  therefor  under  an  ordinance  of 
the  city.  ZeUer  v.  Orawfordsville,  86£ 

JOINTURE. 
See  Husband  and  Wife,  1. 

JUDGE. 

1.  JurisdiUion. — Judge  pro  tern. — Where  a  cause  was  tried  by  a  judge  p'o 
tern,  without  objection  below,  none  can  be  made  in  the  Supreme  Court. 

Board,  etc.,  v.  SecUon,  158 

2.  Mandamus. — BiU  cf  Exceptions. — Motion  to  Compel  Judge  to  Sign. — Master 
Commissioner. — Practice. — A  cause  was  referred  to  a  master  commis- 
sioner with  direction  to  report  the  evidence,  which  he  did  not  do,  but 
reported  his  finding  of  the  facts.  The  petitioner,  who  now  seeks  a 
mandate  to  compel  the  judge  below  to  sign  a  bill  of  exceptions  con- 
taining the  evidence,  made  no  objection  to  the  report,  but  upon  his 
motion  the  judge  stated  conclusions  of  law  upon  the  facts  so  reported, 
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and  rendered  judgment  accordingly.  On  the  first  day  of  the  next 
term,  the  finding  of  the  master  was  first  questioned  by  a  motion  for  a 
new  trial,  which  was  overruled  at  a  subsequent  term,  and  the  bill  of 
exceptions  tendered. 
Heldf  that,  by  his  motion  for  conclusions  of  law  upon  the  facts  stated  in 
the  report,  the  petitioner  afixrraed  the  correctness  of  the  facts  as  found, 
and  was  not  afterwards  at  liberty  to  question  them,  and  so  the  judge 
could  not  be  required  to  sign  the  bill.  Borehus  v.  Scofler,  4^ 

JUDGMENT. 

See  Bill  OF  EiCBPnoNS,  6;  Criminal  Law,  21;  Habeas  Corpus,  6; 
Injunction,  3;  Justice  op  the  Peace,  1  to  3;  Malicious  Prosb- 
cution;  Mistake,  3;  Mortgage,  6,  7;  Payment,  2,  3jReal  Es- 
tate, Action  to  Recover,  1;  Replevin,  1  to  3;  Keplevih  Bail; 
Subrogation;  Supreme  Court,  6, 13, 14. 

1.  Jtariadidion. — Serviee  (/  Process. — Practice. — Quardian  ad  IMenu — Where 
infant  defendants  are  not  served  with  process  and  do  not  appear,  the 
court  has  no  authority  to  appoint  a  guardian  ad  litem  for  them,  and  no 
jurisdiction  as  to  them,  and  on  appeal,  when  the  judgment  against 
them  affects  also  the  other  appellants,  it  will  be  reversed  as  to  all. 

Boy  V.  .fioMe,  54 

2.  Payment. — Payment  by  one  primarily  liable  as  a  judgment  debtor  ex- 
tinguishes the  xpdgment.  KUppd  v.  Skietdsy  SI 

3.  Same.  — Sheriff  *s  Sale, — Assignment  of  Oartifieaie. — Joint  Judyment  Debtor. — 
The  land  of  one  of  two  joint  judgment  debtors,  both  principals,  was 
bid  in  by  the  plaintiff,  whereupon  the  other  debtor  paid  the  debt  and 
took  an  assignment  of  the  sheriff's  certificate,  and  afterwards  caused  a 
sheriff's  deed  to  be  executed  to  his  wife. 

Heldj  that  the  wife  took  no  title,  the  payment  made  having  extinguished 
the  judgment.  ^  lb. 

4.  Injunction. — Appealfrom  Dismissal  afler  Finding  for  D^endanL — Judgment 
Pending  AppeaL — former  Adjudioatum. — Negligence. — A.  brought  an  ac- 
tion against  B.  upon  a  promissory  note,  axid  the  court,  after  trying 
the  cause  and  maxing  its  finding  in  favor  of  B.,  permitted  A.  to  dis- 
miss the  action.  Thereupon  B.  appealed  from  such  judgment  of  dis- 
missal to  the  Supreme  Court.  The  cause  was  reversed,  and  judgment 
was  thereafter  rendered  by  the  circuit  court  «ipon  its  finding  in  favor 
of  B.  Pending  such  appeal,  and  before  such  reversal,  A.  brought  an- 
other action  against  B.,  upon  the  same  note,  recovered  judgment,  and, 
after  the  reversal  and  rendition  of  the  judgment  in  favor  of  B.,  sued 
out  an  execution  upon  the  judgment  so  recovered  bv  him,  whereupon 
B.  brought  an  action  to  enjoin  the  collection  of  such  judgment 

Heldt  that  the  finding  in  favor  of  B.  entitled  him  to  a  iudgment  which, 
when  rendered,  conclusively  established  a  complete  aefence  to  an  ac- 
tion upon  the  note,  and  as  B.  had  no  opportunity  to  avail  himself  of 
such  aefence  during  the  pendency  of  the  second  action,  the  jud^ent 
not  then  having  been  rendered,  the  court  will  perpetually  enjoin  the 
collection  of  such  judgment. 

Held,  also,  that  a  failure  to  ask  for  a  stay  of  proceedings  on  the  second 
action  until  the  appeal  was  determin^  in  the  first,  was  not  such  nap- 
ligence  as  bars  injunctive  relief.  WaUoer  v.  Heller^  198 

5.  Procurement  of  by  Fraud. — Equitable  D^ence. — Fraud  in  obtaining  a  judg^ 
ment  is  an  equitable  defence  to  such  judgment,  under  the  code. 

Hogg  V.  Link^  S4S 

6.  Same. — How  AUachedfor  Fhiud. — ^Fraud  in  the  procurement  of  a  judg- 
ment constitutes  ground  for  a  direct  attack  upon  the  judgment  by  a 
party  thereto,  by  an  application  corresponding  to  an  original  bill  in 
equity.  lb. 
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7.  Scone* —  When  Vendee  May  Not  AUack  Judgment  Proewred  by  Fraud  Against 
Vendor. — Where  a  purchaser  of  real  estate  takes  a  convejance  with 
covenants  of  warranty,  with  legal  notice  of  a  judgment  lien  upon  the 
land,  though  he  pay  full  value,  he  must  rely  upon  his  grantors  cov- 
enants and  the  equities  arising  out  of  the  relation  thus  voluntarily 
assumed,  without  the  right  to  impeach  the  judgment  for  fraud  prac- 
ticed against  the  judgment  defendant  alone  in  the  procurement  of 
the  judgment.  lb. 

S.  Same, — Oaee  SuOed, — H.,  by  a  fraud  practiced  upon  B.,  obtained  a  judg- 
ment aeainst  the  latter,  which  became  a  lien  upon  the  real  estate  of 
B.,  which  B.  afterwards  sold  and  conveyed  to  L.  by  deed,  with  full 
covenants.  Subsequently,  H.  Became  the  purchaser  of  the  land  under 
execution  issued  upon  his  fraudulent  judgment,  and  took  a  marshaPs 
deed  upon  his  purcnase. 
Held,  that  uiough  B.  could  have  protected  his  title  by  attacking  the  jude- 
ment  collaterally  for  the  fraud,  yet  L.,  his  grantee,  could  not.         Id. 

9.  Assignment  cf, — iVinmxiZ  and  AgenL — Baiificaiion, — If  the  owner  of  a 
judgment  (holdlne  either  by  le^al  or  equitable  title)  receives,  and  with 
a  knowledge  of  the  facts  retains,  the  price  paid  for  an  unauthorized 
assignment  of  the  judgment,  made  in  the  name  of  the  owner  by  one 
who  assumed  to  have  authority  thereto,  the  assignment  is  thereby  rat- 
ified. Wailaee  v.  Lawyer,  499 

10.  Mtsiake. — Correction. — Praeliee. — Mistakes  in  judgments  may  be  cor- 
rected by  motion,  and  do  not  require  either  a  complaint  or  a  sum- 
mons, and  a  complaint  may  be  regarded  as  a  motion  and  a  summons 
as  a  notice ;  and  where  the  controversy  is  heard  and  determined  upon 
the  evidence,  the  pleadings  and  rulings  thereon  are  harmless. 

Gray  v.  Robinson,  5S7 

11.  Same. — Prindpaland  Surety, — Where  a  judgment  is  taken  upon  a  prom- 
issory note  against  ^he  principal  ana  sureties,  by  mistake  in  com- 
puting the  amount,  for  less  than  is  due,  and  enough  property  of  the 
principal  levied  upon  to  satisfy  the  debt,  and  the  sureties,  to  save  it 
from  sacrifice,  have  paid  the  judgment,  without  any  ffnowled^  of  the 
mistake  made,  settlement  had  with  the  principal  on  the  basis  of  the 
judgment,  taking  the  obligation  of  a  third  person  to  indemnify  them- 
selves for  the  sum  so  paid,  the  property  having  been  disposed  of  and 
the  principal  insolvent,  such  judgment  will  not  be  corrected  as  against 
the  sureties.  lb. 

JUDICIAL  OOGNIZAIJCE. 

See  Officer  and  Offtcer,  5 ;  Towns,  4, 

JUDICIAL  OFFICR 
See  Office  and  Officer. 

JUDICIAL  SALE. 

See  Married  Woman,  6. 

JUBISDICTION. 

See  Appearance;  Criminal  Law,  12, 13,  21 ;  Drainage,  1 ;  Highway, 
6;  Insanity;  Judge,  1;  Judgment,  1;  Mistake,  3;  Bailroad,  5; 
Beal  Estate,  Actiqn  to  Becover,  1 ;  Surety  of  Peace;  Towns,  1. 

JUBOB. 

See  Contempts,  2;  Criminal  Law,  3, 19. 

Ompeteney  of.--AHen,—Stame  Gonstrued.—The  statute,  B.  S.  1881,  section 
1793,  which  makes  alienage  a  cause  of  challenge  of  a  juror,  requires 
only  ^hat  he  be  a  citizen  of  this  State,  and  not  that  he  shall  be  a 
citizen  of  the  United  States.  McDonel  v.  State,  S$0 

Vol.  90.— 40 
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JURY. 

See  CRiMiNAii  Law,  4, 14, 19;  Instructions  to  Jubt,  7;  Partnebship,  4; 

Replevin,  4. 

1.  Boidenee, — Admiasions, — Where  there  is  no  impeaching  or  contradictoiy 
evidence,  and  the  admissions  testified  to  are  corroborated  by  the  other 
testimony  in  the  case,  the  jury  have  no  right  to  arbitrarily  disregard 
them.  State,  ex  reLf  v.  Wilaon,  114 

2.  Same. — Arwmni  of  Recovery, — ^Where  a  prima  facie  case,  entitling  plain- 
tiff to  recover  a  much  larger  sum  than  that  allowed,  is  shown,  and  no 
contradictory  evidence  is  offered,  the  jury  should  base  the  amount  of 
recovei*y  upon  the  case  thus  made.  IL 

JUSTICE  OF  THE  PEACE. 
See  Mistake,  3;  Summons;  Towns,  1. . 

1.  IhUry  of  Judgment  in  Oriminal  Caaea, — Where  there  is  no  statute  prohib- 
itinff,  a  justice  of  the  peace  may  enter  judgment  in  favor  of  the  de- 
fendant, in  a  criminal  prosecution,  at  any  time  after  it  is  rendered. 

Wright  v.  fonder,  49t 

2.  Same, — Bights  of  D^endant, — A  defendant,  acquitted  of  a  criminal 
chai^,  can  not  be  deprived  of  his  rights  by  the  failure  of  the  justice  of 
the  peace  to  enter  of  record  the  judgment  of  acquittal  at  the  time  it 
was  rendered.  Ih, 

3.  Same, — Statute  on  Subject  of  Entering  Judgments. — The  statute  on  the  sub- 
ject of  entering  judgments  by  justices  of  the  peace  applies  only  to 
civil  proceedings.  /&► 

4.  Complaint. — A  complaint  before  a  justice  of  the  peace,  alleging  that 
the  defendants  "  are  indebted  to  the  plaintiff  for  money  had  and  re» 
ceived  at  their  special  instance  and  request,  in  the  sum  of  $100,  which 
is  due  and  unpaid,"  is  sufficient.  Koons  v.  Wiiliamson,  699^ 

5.  Same, — Misjoinder  of  Ckvses. — Dismissal, — Misjoinder  of  causes  of  ac- 
tion before  a  justice  of  the  peace  does  not  warrant  a  dismissal  of  the 
suit.  lb, 

LANDLORD  AND  TENANT. 

Use  and  Occupation. — Agreement. — Husband  and  Wtfc—X  widow  and  wid- 
ower, eacn  owning  a  farm  and  having  children,  married,  and  thereaf- 
ter the  two  families  were  merged,  the  nusband  supporl^ing  both,  culti- 
vating and  improving  and  paying  taxes  on  botti  farms,  and  the  un- 
consumed  profite  going  into  his  personal  estate.  There  was  no  agree* 
ment  to  pay  rent  to  the  wife. 

Held,  that  the  relation  of  landlord  and  tenant  did  not  exist,  and  that 
upon  the  death  of  the  husband  the  wife  could  not  recover  from  his  es- 
tate for  his  use  and  occupation  of  her  lands.  Dams  v.  Waits,  S7^ 

LICENSE. 
See  Railroad,  3 ;  Towns,  2, 3. 

LIEN. 
See  Decedents'  Estates,  4 ;  Jodoment,  7,  8 ;  Mortoaoe. 

MALICIOUS  PROSECUTION. 

JEffeet  of  AeouittaL^ Evidence. — A  judgment  of  acquittal  is  jMnmayooe  evi- 
dence 01  innocence.  Wright  v.  Fanskr,  4^^ 

MALICIOUS  TRESPASS. 
See  Criminal  Law,  17. 

MALPRACTICE. 
See  Neqlioence,  2. 
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MANDAMUS. 
See  County  Commissioners,  3;  Judge,  2;  Tottnship  Trustee,  1,  3. 

MANSLAUGHTER. 
See  Criminal  Law,  7. 

MARRIAGE  CONTRACT. 
See  Husband  and  Wife,  1 ;  Partition,  5,  6. 

MARRIED  WOMAN. 

See  Evidence,  4,  6;  FRAUDULjarr  Conveyance,  2,  3;  Husband  and 
Wife;  Landlord  and  Tenant;  Partition,  6,  6;  Taxes;  Wit- 

NEBB,  2. 

1.  Conveyance, — Ir^ant  Married  Woman, — Iniereai  in  Husband?  8  Beat  EskUe, — 
By  the  provisions  of  sections  2939,  2940  and  2941,  R.  S.  1881,  a  mar- 
ried woman  less  than  twenty-one  and  more  than  eighteen  years  of  a^ 
has  been  authorized  to  execute  a  valid  conveyance  of  her  interest  in 
her  husband's  lands  in  this  State,  by  uniting  with  him  in  a  deed,  with 
the  consent  of  her  father — if  no  father,  with  the  consent  of  the  mother, 
and  if  neither  father  nor  mother,  with  the  consent  of  the  circuit  judge, 
to  be  manifested  in  accordance  wjth  the  formalities  of  the  statute. 

Fisher  v.  Jbyne,  18S 

2.  Same, — Disaffirmance, — Action  to  Recover  Beai  Estate, — GomplcdnL — A  com- 
plaint by  such  woman  to  recover  her  interest  in  the  lands  of  her  hus- 
Dand,  conveyed  by  them  in  1863,  on  the  ground  that  after  her  hus- 
band's death,  and  after  she  attained  full  -age,  she  disaffirmed  such 
conveyance,  h  insufficient  on  demurrer,  when  it  is  not  averred  that 
such  conveyance  was  made  without  the  consent  of  father,  mother  or 
circuit  judge.  lb, 

3.  Trustee, — Gonveyanee, — Pa,rol  Trust,*— Eddence, —  Wiff^s  Separate  Deed. — 
Where  a  husband  and  his  wife  convey  his  real  estate  to  their  son,  who 
conveys  the  same  to  the  wife  in  pursuance  of  a  parol  agreement  that  the 
wife  will  hold  such  land  in  trust  lor  the  husband,  and  the  wife  thereafter, 
in  execution  of  such  trust,  by  her  separate  deed,  conveys  such  land  to 
the  son  who  conveys  the  same  to  the  husband,  proof  of  such  facts  is 
admissible  for  the  purpose  of  showing  that  the  wife  held  said  land 
in  trust  for  her  husband,  and  her  separate  deed,  in  execution  of  such 
trust,  is  sufficient  to  convey  such  land.  Moore  v.  Cotiinghamy  £39 

4.  Same, — Huxharid  and  Wife, — A  parol  trust  concerning  lands  can  not  be 
enforced,  nor  is  the  separate  deed  of  a  married  woman  sufficient  to 
convey  lands  of  which  she  is  the  beneficial  owner.  76. 

5.  Same, — A  parol  trust  may  be  shown,  not  for  the  purpose  of  enforcing 
it,  but  for  the  purpose  of  showing  that  it  has  been  fully  executed,  and 
when  a  married  woman  holds  lands  in  trust  she  may  execute  the  same 
by  her  separate  deed.  Ih, 

6.  Deed, —  Wife, — InchoaU  Interest, — Judicial  Sale, — Bartition, — A  husband's 
lands  were  sold  on  execution  to  satisfy  a  personal  judgment  against 
him,  and,  not  being  redeemed,  the  purchaser  took  a  sneriff's  deed. 
During  the  year  for  fedemption  the  husband  and  wife  joined  in  a 
conveyance,  with  covenants,  of  the  lands  to  H. 

Heldy  that  H.  was  seized  of  an  undivided  one-third  of  the  land,  which 
would  have  vested  in  the  wife  by  virtue  of  the  statute,  R.  S.  1881,  sec- 
tion 2508,  and  could  maintain  suit  for  partition.     Youst  v.  Hayes,  4^S 

MASTER  AND  SERVANT. 
See  Neqliqence,  11, 18. 

MASTER  COMMISSIONER. 
See  Judge,  2. 
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MEMBER  .OF  FAMILY. 
See  Landlord  and  Tenant. 

MENTAL  CAPACITY. 
See  Will,  8  to  10. 

MISJOINDER. 
See  Injxjnction,  6 ;  Justice  op  the  Peace,  6. 

MISTAKE. 

See  County  Commdbsionebs,^  4 ;  Judgment,  10, 11. 

1.  Vdwntary  Ih,}fmenL — Legal  Compuldon, — Without  F^aud, — Money  volun- 
tarilj  paid  under  no  mistake  of  fact,  without  fraud  or  imposition 
upon  the  party  paying  it,  can  not  be  recovered,  although  it  was  not 
legally  due,  and  it  makes  no  difference  that  the  money  was  paid  un- 
der compulsion  of  legal  process.  It  may  still  be  lawfully  retained 
*  by  the  party  receiving  it,  if  there  was  no  fraud  on  his  part  and  no 
undue  advantage  taken  by  him  of  the  situation  of  the  other  party* 

HoUingsiDorUi  v.  SUmc^  244 

%  Same, — MMkeof  Law, — Equity.-^A  mistake  of  law  is  no  ground  of  re- 
lief even  in  equity,  yet  it  may  be  connected  with  such  circumstances 
as  will  entitle  a  party  to  relief.  lb. 

8.  Same, — jpVatid — Void  Juc^ment.-^-^iUiice  </  the  Peace. — Arbitratum. — 
Juriadidion, — Beeovery  of  Monm  Extorted. — Pleading. — In  a  suit  before 
a  justice  of  the  peace,  the  detendant  pleaded  a  set-off,  orally  stating 
that  he  did  not  wish  for  any  excess  oi  the  set-off  over  the  plaintiff's 
demand.  There  was  then  a  reference  of  the  dispute  to  arbitrators,  but 
no  award  was  made,  and  the  justice  afterwards  rendered  a  judgment 
in  favor  of  the  defendant  for  $130,  and  eight  months  thereafter  an 
execution  was  issued  thereon,  which  was  the  first  knowledge  the 
plaintiff  had  of  the  judgment.  At  that  time  the  plaintiff  was  sick, 
in  distre^,  because  of  the  recent  death  of  several  cnildren,  and  igno- 
rant of  her  rights,  and  it  was  then  represented  to  her  by  the  defenaant 
and  the  justice  that  she  had  no  remedy,  who  threatened  to  levy  upon 
and  sell  all  her  property.  She  believed  them  and  in  consequence 
paid  the  judgment. 

Heldj  upon  these  facts,  that  she  could  maintain  a  suit  to  recover  the 
money  paid. 

Heldy  also,  that  the  judgment  was  void,  because  the  justice  had  no  juris- 
diction to  render  it,  and  that  it  was  not  necessary  to  a  recovery  to 
aver  or  prove  that  the  plaintiff  did  not  owe  the  debt  for  which  the 
judgment  was  rendered.  lb. 

4.  Belief  From. — A  party  will  not  be  relieved  from  his  own  mistake  or 
carelessness,  where  rights  have  been  lost  or  money  parted  with  on 
the  faith  of  the  apparent  facts.  Oray  v.  Rabinam,  5S7 

6.  Becord, — Nuiw  Pro  Tune  Entry. — Correcting  Miapriaion, — Practice. — ^After 
a  cause  has  ceased  to  be  in  fieri,  and  after  the  term,  the  record  thereof 
can  only  be  corrected,  if  there  be  some  written  memorial  or  minute 
by  whicn  the  actual  proceedings  can  be  clearlv  known ;  and  parol  evi- 
dence alone  is  never  sufficient.  Williams  v.  Henienonj  S77 

MORTGAGE. 

See  Chattel  Mobtgaoe  ;  Decedents'  Estates,  3,  4 ;  Bailroad,  3 ;  Real 

Estate,  Action  to  Recover,  7. 

1.  Extension  of  Time. — Lien, — Neither  an  extension  of  the  time  of  pay- 
ment nor  a  change  in  the  form  of  the  indebtedness  secured  by  a  mort- 
gage impairs  the  mortgage  lien.  Shuey  v.  LatiOy  ISS 

2.  Trust  afLd  Trustee — Investment  of  Funds, — Care  Be^ired. — ^A  trustee  to 
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inyeBt  fands  must  seek  safe  investments,  and,  as  a  general  rale,  a  sec- 
ond mortgage  is  not  a  safe  investment.  lb, 

8.  Scone, — Liens. — Priority, — Notice, — Assignor  and  Assicnee. — If  a  trustee 
invest  trust  funds  in  a  mortgage  upon  landjs  upon  which  he  personally 
holds  a  mortgage  of  older  date,  he  violates  his  duty ;  and  equity  will 
give  priority  to  the  mortgage  taken  as  trustee,  against  an  assignee  of 
the  first  mortgage  with  actual  or  constructive  notice.  Jb, 

4.  Same, — A  trustee  mortgagee,  whose  mortgage  is  a  senior  lien  on  land, 
can  not  be  deprived  of  such  lien  merely  because  he  may  have  a  right  to 
make  the  debt  out  of  a  bond  executed  by  his  predecessor  in  the  trust 
by  virtue  of  which  the  mortgage  came  to  him.  lb, 

6.  Scone, — ^A  purchaser  of  an  interest  in  lands,  burdened  with  an  equity 
in  favor  oi  a  trust  of  which  he  has  actual  or  constructive  notice,  holds 
subject  to  the  trust.  Jb, 

6.  Fxyreelosure. — Plea  of  Former  Recovery, — Judgment  OiUside  qflsmee* — Where 
suit  is  brought  upon  a  note  and  mortgage  before  their  maturity,  and 
it  is  alleged  in  the  complaint  that  by  reason  of  the  mortgagor's  non- 
payment of  certain  assessments,  dues,  interest  and  fines,  the  note 
and  mortgage  had  become  due,  and  the  only  issue  in  the  cause  is 
formed  by  a  general  denial,  and  there  is  a  finding  and  judgment 
upon  the  issue  for  the  defendant,  such  judgment  is  conclusive  only 
upon  the  question  that  the  mortgagor  was  not  in  default  at  the  com- 
mencement of  such  suit  in  the  payment  of  any  assessments,  dues, 
interest  or  fines,  and  not  as  to  the  payment  or  satisfaction  of  the  mort- 
gage. Anderson,  etc.,  AssodaHon  y.  Hoppesy  260 

7.  Same, — Sati^aetign  of  Mortgage, — Judgment  as  Evidence, — ^The  judgment 
so  rendered  upon  such  issue  will  not  constitute  sufficient  evidence,  in 
a  subsequent  suit  by  the  owner  of  the  mortgaged  premises,  to  entitle 
him  to  a  judgment  for  the  satisfaction  of  the  mortgage,  or  to  quiet  his 
title  against  such  mortgage.  lb, 

8.  Foreclosure, — Parties,^  Trust  and  Trustee—Endorser  and  .EHctorsec.— Where 
a  note  secured  by  mortgage  is  purchased  by  a  bank,  and  endorsed  to 
its  cashier,  he  is  trustee  oi  an  express  trust,  and  may  sue  to  foreclose 
in  his  own  name,  under  the  code.  Holmes  v.  Boyd,  SS2 

9.  Same, — National  Banks,  —May  Parehaae  Mortgage  on  Real  Estate  to  Protect 
Junior  Lien,—X  national  bank,  lawfully  holding  a  mortgage  on  real 
estate,  may,  to  protect  its  interests,  purchase  a  prior  mortgage  on  the 
same  real  estate.  lb, 

10.  iSSEif?i«. — Ooniraet, — Promissofif  Note, — Forbearance  to  Sue. — Payment  of  Inter- 
est.— Consideration, — An  agreement  not  to  sue  upon  a  promissoiy  note 
which  is  due,  in  consideration  of  the  payment  at  the  end  of  each  year 
of  interest  not  exceeding  the  rate  provided  for  bv  the  note,  such  agree- 
ment to  pay  beine  made  not  by  the  maker  of  the  note  but  by  one 
who  has  purchased  real  estate  mortgaged  to  secure  it,  is  without  con- 
sideration, and  will  not  bar  a  suit  to  roreclose,  nor  is  it  admissible  in 
evidence  in  such  suit  lb. 

MUNICIPAL  C50IIP0RATI0NS. 
See  City  ;  School  Be  venue,  2 ;  Towiis.  • 

MURDER. 
See  Criminal  Law,  2  to  10,  28. 

NATIONAL  BANK. 
See  MoBTGAOE,  9. 

NEGLIGENCE. 
See  AflSAULT  and  Battery,  2;  Attorney  and  Client;  Judgment,  4. 
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1.  Railroads, — Injuries  from  Fire, — OomplaifU, — A  complaint  against  a  rail- 
road company  for  the  destruction  of  property  caused  by  a  fire  kindled 
by  its  negligence  on  its  right  of  way,  which  spread  to  other  lands 
where  the  property  was  located,  which  fails  to  aver  that  the  company 
negligently  suffered  the  fire  to  so  spread,  is  bad  on  demurrer. 

Indiatia,  etc,,  B,  W,  Oo,y,  AdamaoUj  60 

2.  JPhysieian. — Oomphintfor  Malpraeliee, — ^A  complaint  agptinst  a  physician 
for  negligence  in  treating  a  patient  should  alfese  specificallpr  the  thin^ 
concerning  which  negligence  is  imputed,  and,  if  it  fail  m  this,  it  is 
error  to  overrule  a  motion  to  make  more  specific.  HawUy  v.  WilliamSylSO 

3.  QmplainL-'lAicJnIiiy  o/  Trader.— A.  complaint,  alleging  that  the  defend- 
ant was  a  dealer  in  grain,  having  a  warehouse  for  the  storage  thereof, 
with  a  drive-way  thereto  and  therein  by  which  his  customers  might 
reach  a  place  for  discharginff  srain  into  such  warehouse,  which  way 
was  a  passage  so  dark  that  defects  could  not  be  seen,  and  which  was 
negligently  kept  by  the  defendant  in  a  dangerous  condition;  that  the 

{>laintiff  was  ignorant  thereof,  and,  having  sold  to  the  defendant  a 
oad  of  grain,  attempted  to  obey  the  defendant's  direction  to  pass  the 
same  with  his  team  along  the  way,  and  was,  without  his  fault  and 
wholly  by  reason  of  the  dangerous  condition  of  the  way,  crushed  and 
injured,  is  good  on  demurrer.  Nave  v.  JFtaak,  206 

4.  Same, — BudTieu  Place, — Apfroachee. — A  trader  is  bound  to  maintain 
in  a  reasonably  safe  condition  the  approaches  to  his  premises  which 
are  intended  for  the  use  of  his  customers,  and  a  breach  of  this  duty, 
resulting  in  injury  to  a  customer  who  is  himself  free  from  fault  prox- 
imately contributing  thereto,  gives  a  right  of  action.  /6. 

5.  Same, — If  the  way  was  really  dangerous,  the  fact  that  many  others 
had  used  it  without  injury  was  immaterial.  /&. 

6.  Same, — D^nition  of** Accident" — The  word"  accident,"  in  a  restricted 
sense,  means  an  injury  to  which  human  fault  does  not  contribute,  but 
it  is  also  used  to  designate  occurrences  arising  from  carelessness.    Ih, 

7.  Same, — In  such  case,  mere  contribution  by  the  plaintiff  to  the  injury 
will  not  bar  the  right  of  action,  and  in  the  case  stated  it  was  not  neg- 
ligence on  the  part  of  the  plaintiff  to  drive  upon  the  way  unless  he 
had  knowledge  of  the  danger  of  doing  so.  lb, 

8.  Same, — Contributory  Negligence, — Contributory  negligence  bars  the  plain- 
tiff's riffht  of  recovery  only  where  it  is  a  proximate,  and  not  a  remote, 
cause  01  the  injury.  lb, 

9.  Same, —  Knowledge  of  IMect  in  Drive' Way, —  Mere  knowledge  by  the 
plaintiff  that  a  way  is  aangerous  will  not  prevent  a  recovery  for  in- 
jury resulting  from  an  attempt  to  use  it,  unless  the  danger  be  so  great 
that  a  person  of  ordinary  prudence  would  not  voluntarily  encoun- 
ter it.  lb, 

10.  Same, — A  complaint  for  damages  on  account  of  negligence,  averring 
it  in  general  terms  without  stating  the  specific  facts  constituting  it,  is 
good  on  demurrer.  Jones  v.  WkUe^  t55 

11.  Injury  to  Employee  by  QhEmplojfee, — GomplaiTU. — Eoidenee, — Varianee, — 
1  complaint  by  a  servant  against  his  master  for  injury  caused  by  de- 
fective machinery  is  not  supported  by  evidence  that  the  injury  was 
caused  by  negligence  of  the  defendant's  superintendent. 

DrinhnU  v.  Eagle  Machine  Works,  4SS 

12.  I%eadimg,'-CcmpUmL — Contributory  Negligence, — An  averment  in  a  com- 
plaint lor  damages  for  injuries  negligently  caused,  that  the  plaintiff 
was  without  any  fault,  sufficiently  negatives  contributory  negligence 
on  his  part,  unless  it  clearly  appears  otherwise  from  the  specific  facts 
stated.  Gheens  v.  Golden,  4^ 
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18.  OmiplavU, — MoBter  and  ServcmL — Gcmtribulory  Negliffenoe, — Town, — De- 
fective StreeL — In  an  action  against  a  town  for  a  personal  injury  re- 
ceived while  attempting  to  cross  a  gully  in  a  street,  over  which  the 
plaintiff  was  driven  by  his  servant  in  a  wagon  loaded  with  hay,  an 
allegation  in  the  complaint,  that  the  plaintiff  was  without  fault,  is 
equivalent  to  an  allegation  that  neither  the  plaintiff  nor  his  servant 
was  in  fault;  and  allegations,  that,  though  seeing  the  gully,  the  plain- 
tiff believed  it  reasonably  safe  to  make  the  attempt  and  used  due  and 
ordinary  care,  and  that  there  was  no  other  safe  road,  do  not  show  con- 
tributory negligence  on  the  part  of  plaintiff. 

Town  of  Albion  v.  Hetridc^  545 

14.  Same, — Question  of  Fad  for  Jury.— In  such  case,  whether  the  plaintiff, 
in  attempting  to  cross  the  gully,  was  guilty  of  negligence,  is  a  ques- 
tion of  fact  for  the  jury.  lb, 

15.  Same, — Interroaatories  to  Jury, — In  such  action,  it  is  not  error  to  refuse 
to  submit  to  the  jury  interrogatories  asking  for  conclusions  of  mingled 
law  and  fact,  as  whether  or  not  it  was  prudent  for  the  plaintiff  to  at- 
tempt to  drive  over  the  street  in  its  then  condition.  lb, 

16.  Same, —  Wiiness, — Opinion, — Upon  the  trial  of  auch  action,  the  opiilions 
of  witnesses  who  are  acquainted  with  the  street  are  not  admissible  to 
prove  that  the  place  was  so  dangerous  that  a  prudent  man  would  not 
attempt  to  cross  it  lb. 

17.  Same, — Instrttetion, — It  is  not  error  in  such  action  to  refuse  to  instruct 
the  jury  that  if  another  was  driving  the  team  which  was  hauling  the 
wagon  in  which  the  plaintiff  was  voluntarily  riding,  and  the  negli- 
gence of  the  driver  contributed  to  the  injury,  the  plaintiff  could  not 
recover.  lb, 

NEW  TBIAL. 

See  Assignment  of  Error,  2;  Criminal  Law,  2;  Supreme  Court,  9. 

1.  Newly- Discovered  Evidence. — Surprise. —  Newly-discovered  evidence,  or 
surprise,  which  concerns  a  matter  merely  incidental,  and  which  would 
exert  but  the  slightest,  if  any,  effect  upon  the  cause,  is  not  sufficient 
ground  for  a  new  trial.  *  Mooney  v.  Kiriaey^  S3 

2.  Motiorij  when  Made. —  VerdicL — Praeiiee. — Where  a  verdict  is  rendered 
on  the  last  day  of  the  term,  a  motion  for  a  new  trial  made  on  the  first 
day  of  the  succeeding  term  is  in  time.    R  S.  1881,  section  561. 

Wallace  v.  Bansdell,  17S 

3.  Partition, — Finding, — Emdenee, — ^Where  the  court  in  a  partition  suit 
awards  the  plaintiff  too  much  of  the  common  property,  a  motion  for  a 
new  trial  on  the  ground  that  the  finding  is  not  supported  by  the  evi- 
dence will  present  the  question.  Smffer  v.  ^mffer^  47S 

NON-RESIDENT. 
*  See  Trust  and  Trxtstee,  1. 

NOTICE. 

See  Bond,  2;  City,  5;  Highway,  6;  Insanity;  Judgment,  1;  Mobt- 
GAGE,  3,  5 ;  Partnership,  3  to  5;  Promissory  Note,  1,  2. 

NUNC  PRO  TUNC  ENTRY. 
See  Misttake,  5. 

OCCUPANCY. 

^See  Boundaries,  2, 3;  Landlord  and  Tenant;  Real  Estate,  Action 

to  Recover,  5. 

OFFICE  AND  OFFICER 

iSee  Bill  of  Exceptions,  1,  2;  City,  3  to  5;  Contempts;  County  Com- 
MiSBioiSERs;  Drainage,  2;  Highway,  3;  Injunction,  6;  Judge; 


632  INDEX. 

JuffTiCE  OP  THE  Peace;  Partition,  2  to  4;  Beal  £eTATE,  Action 
TO  Bjboovsb,  4;  School  Bevenue;  Townbhip  Tbustee. 

1.  JvdieuU  0gic6.—0i>natUuti€nal  Law.^EUaMity  to  Q^cc.— One  holding  a 
indicial  office  by  election  may,  under  the  constitution  of  the  State,  R. 
8.  1881,  section  176,  be  elected  to  an  office,  not  judicial,  the  term  of 
which  will  begin  after  his  judicial  term  expires.     Smith  v.  Moort,  294 

2.  &ni«.— One  elected,  with  his  consent,  to  a  judicial  office,  but  who  does 
not  accent  the  office,  may,  under  the  constitution,  sec  176,  wipro,  be 
afterwards  elected  to  an  office,  not  judicial,  the  term  of  which  wUl  run 
during  the  judicial  term  to  which  he  was  elected.  lb, 

Z.  &im^— i>^i«i(wi.— ^i^fe.— The  word  digibk,  in  section  16,  art  7,  of 
the  State  Constitution,  means  UgaUy  qualified,  lb, 

4.  Same.—Ques  iimited.— Language  found  in  the  opinions  in  Waldo  v. 
TFo/feoe,  12  Ind.  569,  Qvlwk  v.  New,  14  Ind.  93,  Howard  v.  Shoemaker,  36 
Ind.  Ill,  must  be  limited  to  cases  where  the  judicial  term  would  ran 
beyond  the  commencement  of  the  term  of  the  office,  not  judicial,  to 
which  the  person  is  chosen.  Jb, 

6.   C^rt.— Courts  take  notice  of  the  names  and  official  signatures  of  their 

office"-  BdUr  v.  SiaU,  448^ 

OPINION.  -««,-^ 

See  Criminal  Law,  22;  Negligence,  16;  Will,  8;  Witness,  4. 

OVEBSEEB  OF  POOB. 
See  County  Commissioners,  7,  8;  Township  TRuerrEs,  6. 

OWNEESHIP. 
See  Beplevin,  4;  Taxes,  2. 

PABENT  AND  CHILD. 
See  Divorce;  Habeas  Corpus,  3,  5. 

PABTIES. 

See  Assignment  of  Error,  1,  3 ;  Chattel  Mortgage,  3 ;  Injunction^ 
6 ;  Mortgage,  8 ;  Practice,  7 ;  Beplevin,  1 ;  Trust  and  Trustee^ 
2;  Will,  2,  3. 
Praetiee, — Demurrer, — Dded  of  I^xrtiea. — A  demurrer  for  a  defect  of  parties 
can  be  sustained  only  when  such  defect  is  apparent  in  the  complaint; 
otherwise  the  question  must  be  presented  by  answer. 

StreeherY.  Comu4^ 
PABTITION. 

See  Married  Woman,  6 ;  New  Trial,  3 ;  Beal  Estate,  Action  to  Bb- 

oovER,  4;  Subrogation. 

1.  Oommissioner  to  SelL — Distribution  of  JVoceeds. — Bond, — OomplainL — D^ 
mand. — A  commissioner  appointed,  in  a  suit  for  partition,  to  selllandsi. 
is  required  by  statute,  B.  S.  1881,  section  1204,  to  pay  the  money  real- 
ized to  the  persons  entitled,  on  the  order  of  court,  and  without  de- 
mand, and  a  complaint  upon  his  bond  for  failure  need  not  aver  de- 
mand. Ferfftuon  v.  State,  ex  rd,,  SB 

2.  Same, — Defects  </  Complaint  Oured  after  Verdict. — A  complaint  on  the  bond 
of  a  commissioner  appointed  to  sell  lands  in  partition,  alleging;  for 
breach  a  failure  to  pay  the  money  realized  to  the  parties  entitled^ 
which  avers  that  the  money  is  due  and  unpaid,  is  not  bad  after  verdict 
for  failure  to  allege  that  the  court  had  made  an  order  for  its  pay- 
ment. Ih, 

8.  Same, — IiUeretL — I^nneipal  and  Surety, — A  commissioner  selling  lands 
in  partition  is,  by  virtue  of  the  statute,  B.  S.  1881,  section  5200,  liable 
for  interest  from  the  time  when  he  should  have  paid  the  money  to 
those  entitled,  and  so  are  the  sureties  on  hb  bond.  /&• 
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4.  Sam/e. — EmdenoB.^— Record, — i^zyments. — Beeeipts. — In  a  suit  upon  the 
bond  of  a  commissioner  to  sell  lands  in  partition,  a  record  of  the  par- 
tition cause,  showing  that  the  court  haa  set  aside  reports  of  the  com- 
missioner after  they  had  been  approved,  and  had  disallowed  credit  for 
certain  receipts  which  had  been  presented  as  vouchers,  is,  it  aeema, 
proper  evidence,  and  certainly  it  is  harmless  where  it  is  otlierwise  dis- 
tinctly proved  that  the  payments  covered  by  the  receipts  had  not  in 
fact  been  made.  Ib» 

6.  Widow. — ArUenuptial  Agreement. — Angwer. — In  an  action  by  a  widow 
against  her  deceased  husband's  children  by  a  former  marriage,  for  a 
partition  of  the  land  of  which  he  died  seized,  in  which  she  claims  one- 
third  in  fee  and  ai)  additional  third  for  life,  an  answer  which  merely 
alleges  that  such  widow  and  her  deceased  husband  made  an  antenup- 
•tial  contract,  whereby  her  interest  in  his  land,  in  case  she  survived 
him,  should  be  limited  to  one-third  for  life,  is  insufficient  upon  de- 
murrer, unless  it  also  avers  that  she  has  no  title  to  the  one- third  in  fee 
other  than  such  as  she  claims  as  widow.  Shaffer  v.  Shaffer^  4^^ 

6.  Sixme. — IrUereat  ef  Widow  in  EuAand^s  Lands. — Where  an  antenuptial 
contract  is  thus  made,  limiting  the  interest  of  the  wife,  in  case  she 
survives  the  husband,  to  one-third  of  his  land  for  life,  she  is  not  enti- 
tled also  to  one-third  in  fee.  lb. 

PARTNERSHIP. 
See  Bankbuptoy  ;  Chattel  Mobtgaoe,  2 ;  Injunction,  4. 

1.  Emdenee. — Contrcbd  cf  Oopartnerdhip. — In  an  action  against  the  members 
of  a  partnership,  the  original  articles  of  copartnership  are  admissible 
in  evidence  against  one  Incoming  a  member  of  such  firm  subsequent  to 
its  formation.  Strecker  v.  Conn,  4^9 

2.  ^fiie. — LiahiJiJty  <^  One  Holding  Wmadf  Out  as  Ihrtner, — Estoppel. — One 
who  knowingly  permits  himself  to  be  held  out  to  the  world  as  a  part- 
ner precludes  himself  from  asseriing,  as  against  a  party  contracting 
with  the  firm  in  the  belief  that  he  is  a  partner,,  that  he  is  not  in  fact  a 
member  of  the  copartnership,  and  it  is  not  necessary  for  the  party 
seeking  to  bind  such  partner  to  show  th%t  he  gave  credit  to  the  firm 
on  account  of  such  partner's  financial  ability.  lb. 

5.  Same. — Notice  (^  Withdrawal  of  Member. — A  member  of  a  copartnership 
must,  on  his  withdrawal  therefrom,  in  order  to  shield  himself  from 
liability  to  one  who  gives  credit  to  the  partnership  in  the  belief  that 
he  is  still  a  member,  five  general  notice  thereof;  former  customers 
of  the  firm  are  entitled  to  actual  personal  notice.  /6. 

4.  Same. — Question  <^  Fa/d, — The  notice  which  a  retiring  partner  is  re- 
quired to  give  must  be  a  reasonable  one,  and  whether  such  an  one  is 
so  given  is  a  question  of  fact  for  the  jury.  lb. 

6.  Some. — Qeneral  NotoriOy. — ^Whereno  notice  of  the  withdrawal  of  a  mem- 
ber from  a  partnership  is  publicly  given,  the  retiring  member  can  not 
escape  liability  for  a  firm  debt  to  one  who  had  no  actual  notice  thereof, 
but  who  had  previous  knowledge  of  the  persons  composing  the  firm, 
from  the  mere  fact  that  his  withdrawal  was  of  general  notoriety.    lb. 

PAUPERS. 

See  CoTJNTT  CoMMissiONEBS,  7,  8 ;  CRnnNAii  Law,  1 ;  Township  Trus- 
tee, 6. 

PAYMENT. 

See  CoxTNTT  CoMjaasioNEBSy  1  to 4 ;  Judgment,  2, 3 ;  Mi0take,1,3;  Par- 
tition, 4;  Receipt;  Replevin  Bail. 

1.  GoUateral  Security. — Pleading. — Where  a  creditor,  holding  a  claim  as 
collateral  security,  collects  it  and  applies  the  proceeds  to  his  own  use, 
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it  is  a  payment  pro  iatUOf  and  the  fact  may  be  shown  under  an  answer 
alleging  payment.  ^amsky  y.  Andereony  ete.,  Worh^  120 

2.  JudgmerU. — Complaint  to  SoUis/y.-^Ao.  averment  that  plaintiff,  on,  etc, 
fully  paid  off  said  judgment  and  costs,  and  the  defendant  thereupon 
promised  to  satisfy  the  same,  in  a  complaint  to  enter  satisfaction  of  a 
judgment  in  favor  of  the  defendant  against  the  plaintiff,  shows  pay- 
ment to  the  judgment  plaintiff.  JaoUiday  v.  Thomas,  Si^S 

S.  Some. — Attorney  and  Qient. — An  attorney  who  takes  a  judgment  can 
not,  without  special  authority,  bind  his  client  by  receiving  as  collat- 
eral security,  and  agreeing  to  collect,  a  claim  against  a  third  person ; 
but  if  he  does  collect  it  and  retains  enough  to  satisfy  the  juagment, 
and  promises  to  do  so,  such  retention  is  payment,  and  binds  the  ju^- 
ment  plaintiff.  To* 

PERFOBMANCE. 

See  Sale. 

PERJURY. 
See  Criminal  Law,  22. 

PERSONAL  PROPERTY. 

See  Chattel  Mortoaqe;  Common  Carrier;  Decedents'  EBTATBa,  6  to 

7;  Replevin;  Sale. 

PHYSICIAN. 

See  County  Commissioners,  7,  8*  Negligence,  2;  Township  TRUsrsEf 

6;  Will,  8. 

PLEADING. 

See  Agreed  Case,  1;  Appearance;  Assattlt  and  Battery;  Attorney 
AND  Client;  Bond,  1;  Champerty,  2;  Chattel  Mortgage,  5; 
Common  Carrier;  Corporations;  County  Commissioners,  6 ,  Crim- 
inal Law,  11,  15,  22,  24,  25,  26;  Decedents'  Estates,  9, 13;  Es- 
toppel; Execution,  1;  Fraudulent  Conveyance,  1;  Gravel 
Road;  Habeas  Corpu^  1,  2;  Highway,  7;  Injunction,  1,  2,  4; 
Justice  op  the  Peace,  4,  5;  Married  Woman,  2;  Mistake,  3; 
Mortgage,  6;  Negligence,  1  to  3, 10  to  13;  Parties;  Partition, 
1,  2,  5;  Payment,  1,  2;  Practice,  1;  Promissory  Note,  2;  Rail- 
road, 1,  3  to  6;  Real  Estate,  Action  to  Recover,  1,  2;  Replevin, 
3;  Statutes,  2;  Subrogation;  Supreme  Court,  6,  13;  Taxes,  1; 
Towns,  3 ;  Will,  2,  3. 

1.  Defects  (hred  Afier  VerdieL — A  complaint  which  states  a  good  caase  of 
action  generally,  though  defectively,  is  good  after  verdict 

Jones  Y,  White,  1856 

2.  Answer.r-Demurrer. — Harmless  Error. — Where  a  demurrer  is  sustained 
to  a  paragraph  of  answer,  and  it  appears  that  all  the  material  facts 
alleged  therein  could  have  been  given  in  evidence  under  another  par- 
agraph of  answer,  which  remains  in  the  record,  the  error  in  sustain- 
ing such  demurrer,  if  it  be  an  error,  is  harmless,  and  will  not  authorize 
the  reversal  of  the  judgment.       Dan^ell  v.  HUliffoss,  etc,  O.  R.  Co.,  264 

-3,  Exhibits. — Deed. — A  deed  referred  to  in  a  pleading,  but  which,  though 
it  mav  be  evidence  upon  the  trial,  is  not  the  foundation  of  the  action 
or  defence,  need  not  be  made  an  exhibit  Sedgunck  v.  Tucker,  S71 

4.  Action  to  Quiet  Title. —  Cbunfor-Cbtm. —  Demurrer. —  Harmless  Error, — 
Where,  in  an  action  to  quiet  title  to  real  estate,  the  defendant  files  a 
counter-claim,  to  which  a  demurrer  is  sustained,  and  the  court,  upon 
the  trial,  merely  renders  judgment  against  the  plaintiff  upon  his  com- 
plaint, the  ruling  upon  the  demurrer  to  the  counter-claim,  if  erroneous, 
IS  harmless.  McCoy  v.  Monte,  4^1 
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-5.  Written  AgreemenL — Breach, — Demurrer, — A  complaint,  counting  upon 
a  written  agreement,  but  not  alleging  any  breacn  of  the  agreement  by 
the  defendant,  and  showing  that  the  agreement  was  incapable  of  ex- 
ecution  by  any  of  the  parties,  is  bad  on  demurrer  for  the  want  of  suf- 
ficient facts.  Hunnion  y.  JBtirr,  438 

^.  I\udiee, —  HamUets  Error, — That  a  paragraph  of  complaint  conta,in8 
more  than  one  cause  of  action,  justines  a  motion  to  require  them  to  be 
stated  separately ;  but  to  overrule  the  motion  is  not  available  error. 

Wabaah,  etc,,  R  W.  Oo.  v.  B^ker,  681 

7.  Supplemental  OompkUnL — Braetioe, — ^The  office  of  a  supplemental  com- 
plaint is  not  to  supply  omissions  or  defects  in  the  original  complaint, 
out  to  bring  upon  tne  record  matters  arising  after  the  commencement 
of  the  suit.  DUhnan  v.  DiUman,  586 

%,  StaJbuU,-~Eixcepiwn  to, — If  an  enacting  clause  of  a  statute  contains  an 
exception,  it  must  be  nearatiyed  by  the  pleader  who  seeks  to  bring  his 
case  within  the  statute;  if  clearly  negatived  by  the  facts  pleaded,  it  is 
sufficient  without  express  words.  Maxwell  y.  Evans,  696 

POSSESSION. 

See  BouKDABiBS,  2,  3 ;  Champerty  ;  Chattel  Mortgage,  4,  6 ;  Beai* 

Estate,  Action  to  Recover,  5 ;  Taxes,  2. 

'  PRACTICE. 

See  Agreed  Cask;  Appearance;  Assault  and  Battery,  3;  Assign- 
ment OF  Error  ;  Bill  of  Exceptions  ;  Bond,  1 ;  County  Commis- 
sioners, 9;  Criminal  Law,  3,  4,  6,  21,  25;  Decedents'  Estates,  14; 
Demurrer  to  Evidence;  Execution,  2;  Evidence^  3;  Habeas 
Corpus,  1,  2,  4, 6 ;  Injunction,  1,  5 ;  Instructions  to  Jury  ;  Inter- 
rogatories to  Jury;  Judge;  Judgment,  1, 10;  Jury;  Mistake,  5; 
New  Trial  ;  Parties  ;  Pleading,  2,  4,  6  to  8 ;  Railroad,  5 ;  Re- 
plevin, 3, 4;  Special  Finding;  Summons;  Supreme  Court;  Will, 
4,  5,  7. 

1.  Additional  Ruragraph, — Discretion  of  Gourt, — I\'^judice  or  Injury, — Sv^ 
preme  Court, — It  is  within  the  discretion  of  the  trial  court  to  allow 
the  plaintiff,  after  the  cause  was  at  issue  and  set  for  trial,  to  file  an  ad- 
ditional paragraph  qt  complaint ;  and  where  the  record  fails  to  show 
that  the  defendant  was  prejudiced  or  injured  by  such  action  of  the 
court,  the  Supreme  Court  can  not  say  that  it  was  injurious  or  erroneous. 

Darrdl  v.  HiUigosB,  etc,  0,  R  Co,,  264 

2.  Broduetion  tfArOeles  Used  as  Evidence, — Affidavit — A  motion,  based  on 
matters  not  within  judicial  knowledge,  for  the  production  of  certain 
named  articles  in  open  court  for  inspection,  should  be  supported  by 
affidavit  showing  the  facts  and  some  reason  for  invoking  the  action  of 
the  court.  MeDond  v.  Staie,  S20 

3.  Wiineas. — Misamduet  of  Counsel, — Persistence  of  counsel  in  putting 
proper  questions  to  a  witness,  which  the  court  erroneously  refused  to 
allow,  is  not  subject  to  criticism  in  the  Supreme  Court.  lb, 

.  4,  Issue  and  Trial,^Withdravjal  of  Appearance  and  Answer, — Motion  to  Set 
Aside  DdauU, — Error, — There  is  no  error  in  overruling  a  motion  to  set 
aside  a  default,  when  the  record  shows  there  was  no  default,  but  that 
after  issue  joined  and  trial  had,  and  before  the  announcement  of  the 
finding,  the  defendant's  counsel  merely  withdrew  their  appearance  and 
the  answer  to  the  complaint.    LouigvUle,  etc,,  R  W,  Co,  v.  Eountree,  S£9 

^.  Harmless  Error, — Evidence. — The  admission  of  improper  evidence  which 
only  tends  to  prove  a  fact  otherwise  clearly  shown  by  competent  evi- 
dence, which  is  not  controverted,  is  a  harmless  error. 

HoUiday  v.  Thofnas,  S98 
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6.  Harmless  Error, — Striking  out  a  paragraph  of  answer  averring  facts 
admissible  in  evidence  under  the  general  denial  pleaded,  is  not  avail- 
able error,  Gfieens  v.  Oolden  4^ 

7.  Ncm- Joinder  of  Co- Obligor, —  Waiver. — Where  one  jointly  liable  with 
another  goes  to  trial  without  answering  the  non-joinder  of  a  co-obli- 
gor, he  can  not,  after  verdict,  raise  that  question.   Slrecker  v.  Connj  4^9 

8.  Harmless  J^or.— There  is  no  available  error  in  sustaining  a  demurrer 
to  a  good  paragraph  of  complaint^  if  the  same  facts  might  be  proved 
under  another  paragraph  upon  which  there. is  issue  and  a  trial. 

Madgeii  v.  Fleenor,  517 
PRESCRIPTION. 

See  Boundaries,  2,  3 ;  Real  Estate,  Action  to  Recover,  5. 

PRESUMPTION. 

See  Agreed  Case,  3 ;  Bill  op  Exceptions,  6 ;  Corporations  ;  Criminal 
Law,  13;  Highway,  4,  5;  Instructions  to  Jury,  8;  Principal 
AND  Surety,  1 ;  Real  Estate,  Action  to  Recover,  1 ;  Supreme 
Court,  8, 10. 

PRINCIPAL  AND  AGENT. 

See  Bond,  2,  3 ;  Judgment,  9. 

PRINCIPAL  AND  SURETY. 

See  Bond,  2,  3 ;  Decedents'  Estates,  2 ;  Judgment,  11 ;  Partition,  3 ; 
Promissory  Note,  1,  2,  6 ;  Replevin,  1,  2 ;  Replevin  Bail. 

1.  CkhSwreties, — CkmlribvAion, — Pregumiptwn, — Evidence. — In  an  action  on  & 
promissory  note  against  the  makers,  it  having  been  established  that 
the  last  two  of  the  four  signers  of  the  note  were  sureties  thereon,  it 
was 

Heldy  that  the  presumption  arose  that  said  sureties  were  co-sureties,  and 
were  bouna  to  contribution,  but  that  such  presumption  might  be  over- 
thrown  by  parol  evidence,  and  the  last  signer  might  thus  be  shown  to 
be,  in  fact,  a  surety  for  all  the  other  makers.    Baldwin  v.  Fleming,  177 

2.  Same, — Right  ofSu.rety  to  Fix  His  Liability . — Agreement. — ^Where  a  prom- 
issory note  has  been  signed  by  a  surety  and  entrusted  by  him  to  a> 
principal  maker,  who  thereafter  obtains  the  signature  of  another  surety 
thereon,  the  latter  surety  has  a  right  to  determine  for  whom  he  will 
become  surety,  and  to  fix  the  nature  of  his  liability  as  between  him- 
self and  the  prior  makers;  and  by  agreement,  written  or  parol,  express- 
or  implied,  between  him  and  said  principal,  the  liability  of  said  sub- 
sequent signer  may  be  made  that  of  surety  for  all  the  makers  who 
have  signed  before  him,  without  any  agreement  or  communication 
between  him  and  such  prior  surety  or  the  payee,  and  without  the 
knowledge  of  such  prior  surety,  of  whose  suretyship  said  subsequent 
signer  has  notice  when  he  signs.  lb. 

3.  Same.^Affixing  the  Woid  "Sui^J'—The  addition  of  the  word  "surety"" 
to  his  name  by  one  who  signs  a  promissory  note  after  the  signatures  of 
other  makers,  without  his  specifying  for  whom  of  such  prior  signers 
he  intends  to  become  surety,  will  not  alone  rebut  his  implied  promise 
to  contribute  as  a  co-surety  with  prior  sureties  on  such  note.  lb, 

4.  Land  of  Surety  Sold  on  Esoeeutian  and  Purchased  by  IMneipaL — A  principal 
debtor  who  buys  the  lands  of  his  surety  upon  execution  issued  against 
them  jointly,  merely  pays  his  own  debt,  and  in  equity  takes  no  title  to 
the  lands.  Madgett  v.  Fkenor.  SIT 

PRIVATE  WAY. 

See  Railroad,  2. 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 

See  Execution. 
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PROMISE. 

See  Contract,  2 ;  Fraudulent  CJonveyance,  3 ;  Payment,  3 ;  Princi- 
PAii  AND  Surety,  3 ;  Promissory  Note,  3 ;  Township  Trustee,  2. 

PBOMISSORY  NOTE. 

See  Chattel  MoRTaAOE,6;  Judgment,  4, 11 ;  Mortgage,  6  to  10;  Prin- 
cipal AND  Surety. 

1.  IMncipal  and  Surety, — Agreement. — Ddivery. — Where  a  promissory  note, 
perfect  on  its  face,  containing  no  indications  that  it  is  delivered  in 
violation  of  an  agreement,  is  taken  in  good  faith,  and  for  a  valuable 
consideration,  the  taker  will  not  be  affected  hy  any  agreement  made 
between  the  principal  and  the  surety,  of  which  he  has  no  notice. 

Whiteomb  v.  Miller,  384 

2.  Same, — Pleading, — Answer, — Notice, — An  answer  by  a  surety  on  a  prom- 
issory note,  that  the  principal  had  delivered  it  in  violation  of  an 
agreement,  made  between  them,  that  the  latter  would  procure  an  ad- 
ditional surety,  but  not  alleging  notice  of  such  agreement  by  the 
payee,  is  insufficient  on  demurrer.  Ih, 

3.  EUappeL — Assignor  and  Assignee. — D^enoe, — ^If  the  maker  of  a  promis- 
sory note  knows  that  another  person  is  about  to  purchase  it,  and  he 
informs  such  person,  upon  enquiry,  that  he  has  no  defence  and  will 
pay  the  note,  and  such  person  purchases  the  same  upon  the  faith  of 
euch  promise,  such  maker  is  estopped  to  assert  any  defence  against 
such  purchaser,  though  he  was  ignorant  of  his  defence  at  the  time  his 
promise  was  made.  Flummer  v.  Farmers  Bank,  336 

4.  Execution, — ^The  execution  of  a  promissory  note  includes  both  a  signing 
and  delivery,  and  implies  a  complete  contract    Ifieholscn  v.  OomSsf  615 

5.  Same, — Material  AUeralion, — The  material  alteration  of  a  promissory 
note  made  at  the  instance  of  the  payee,  and  without  knowledge  of  the 
maker,  releases  the  latter  from  liability.  lb. 

6.  Same. — After  a  promissory  note  is  signed  and  delivered,  the  procure- 
ment by  the  payee  of  an  additional  signature,  without  the  knowledse 
pf  the  maker,  releases  the  latter.  lb. 

QUESTION  OF  FACT. 

See  Chattel  Mortgage,  4 :  Criminal  Law,  25 ;  Instructtoks  to  Jury, 
7;  Negligence,  14;  partnership,  4;  Township  Trustee,  5. 

QUIETING  TITLE. 
See  Champerty,  2;  Pleading,  4;  Taxes. 

Heading. — Defenees, — EMemee,^ln  an  action  to  auiet  title  to  real  estate, 
any  matter  of  defence,  either  legal  or  equitaole,  may  be  given  in  evi- 
dence under  the  general  denial.  Hogg  v.  Unk^  34S 

RAILROAD. 
See  County  Commissioners,  6 ;  Negligence,  1. 

1.  J^Um^  Stock. — CompUxinL — ^A  complaint  against  a  railroad  company 
for  killing  an  animal,  which,  with  the  other  Viecessar^  averments, 
alleges  that  the  railroad  ''was  not  securely  fenced,"  is  good,  and 
if  the  railroad  could  not  properlv  be  fenced  at  the  place,  the  lact  is 
matter  of  defence,  concerning  which  the  complaint  need  not  make 
any  averment.  Terre  Haute,  etc.,  12. 12.  Cb.  v.  Benn,  £S4 

2.  BaUroad  Tracks, — Secure  Fences. —  AnimaU  Killed  or  Injured. —  Private 
Way. — Under  section  4025,  R.  S.  1881,  a  railroad  corporation  is  liable 
for  stock  killed  or  injured  by  its  locomotives,  cars  or  other  carria^ 
run  on  its  road,  unless  it  be  shown  that  the  road  was  securely  fenced  in, 
and  the  fence  properly  maintained,  by  the  company  or  other  person 
running  the  same,  at  the  point  where  the  stock  entered  upon  the  road ; 
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and  the  fact  that  the  stock  entered  upon  the  road  through  an  open  gate 
at  a  private  crossing  will  not  exempt  the  corporation  or  other  penon 
from  such  liability.  Baliimorey  etc,f  R.  R.  Co.  v.  Kreiger^  S80 

3.  Appropriation  of  Lands. — Trespass. — Ansioer. — Mortgage. — Foredoture  and 
Sale. — License, — To  a  complaint  for  trespass  upon  real  estate,  an  answer 
is  good  which  alleges  that  on  the  6th  ot  June,  1872,  a  certain  railroad, 
duly  incorporated,  appropriated  the  land  in  coiitroversj,  and  paid 
the  amount  assessed  to  the  heirs  who  owned  the  land,  one  of  which  wa» 
the  plain  tifif,  which  payment  was  accepted  and  money  retained ;  that  on 
the  2d  day  of  October,  1871,  the  said  railroad  executed  a  mortgage,  to 
secure  its  certain  bonds,  on  its  entire  main  line  and  branches, "  made 
or  to  be  made,  •  *  and  all  lands  *  *  ac<}uired  or  appropriated,  or 
which  may  hereafter  be  acquired  or  appropriated  by  saia  company,  for 
the  purposes  of  rights  of  way  or  for  any  other  purpose";  that  said 
mortage  was  foreclosed  and  the  property  sold  to  A.,  to  whom  a  deed 
was  executed ;  that  the  defendant,  another  railroad  organized  nnder 
the  laws  of  Indiana,  by  its  contractor,  also  a  defendant,  by  leave, 
license  and  direction  of  such  owner  under  said  sale,  entered  upon  the 
said  land  for  the  purpose  of  constructing  a  railroad. 

Logan  v.  Vernon,  cte.,  iJ.  R.  Co.,  552 

4.  Abandonment  and  Forfeiiwre, — Pleading. — Collateral  Attack. — A  pleading 
which  seeks  to  set  up  an  abandonment  and  forfeiture  of  the  road  for 
failure  to  perform  the  acts  mentioned  in  section  3980,  B.  S.  1881,  but 
which  does  not  allege  that  the  forfeiture  had  been  judicially  declared 
in  a  suit  for  that  purpose  at  the  instance  of  the  State,  by  information 
on  the  relation  of  the  prosecuting  attorney,  as  contemplated  by  stetions 
1131,  1132,  is  bad.  A  cause  oi  forfeiture,  not  judicially  declared  in 
a  direct  proceeding,  can  not  be  taken  advantage  of  collaterally.     lb, 

6.  KUling  Stock. — Pleading. — Demurrer, — Pracdoe. — Evidence. — Jtaisdidion. 
•*-A  paragraph  of  complaint  against  a  railroad  company  for  killing 
stock,  contained  two  causes  of  action,  of  one  of  which  the  court  had 
no  jurisdiction. 
Held,  that  a  demurrer,  for  want  of  facts,  did  not  reach  the  defect 
Held,  also,  that  evidence  in  support  of  the  cause  of  action  of  which  the 
court  had  no  jurisdiction  should  have  been  excluded  on  objection. 

Wabash,  cte.,  jB.  W.  Co.  v.  Rooher,  581 

6.  Same. — A  complaint  under  the  statute,  B.  S.  1881,  section  4025,  against 
a  railroad  company  for  killing  stock,  which  avers  that  the  act  was 
done  by  ''the  defendant,  or  some  lessee  thereof,  or  other  person  un- 
known to  the  plaintiff,"  is  bad  on  demurrer.  lb. 

RATIFICATION. 
See  Judgment,  9. 

REAL  ESTATE. 

See  Boundaries;  Contract,  2;  Decedents'  Estates,  3,  4,  8,  10  to  14; 
Evidence,  4;  Fraudulent  Conveyance;  Husband  and  Wife; 
Judgment,  3,  7,  8;  Landlord  and  Tenant;  Married  Woman; 
Mortgage;  Partition;  Principal  and  Surety,  4;  Railroad,  3; 
Real  Estate,  Action  to  Recover;  Replevin  Bail;  Subrogation; 
Taxes;  Trust  and  Trustee;  Will,  1. 

REAL  ESTATE,  ACTION  TO  RECOVER. 

See  Champerty,  2 ;  Married  Woman,  2. 

1.  F§ectmenL — ComphxtU. — Jwriadictiofn, — Premmption. — Where  a  complaint 
in  ejectment  does  not  disclose  the  county  in  which  the  land  is  situated, 
and  a  court  of  general  jurisdiction,  without  objection,  proceeds  to  judg- 
ment, it  will  be  presumed  after  judgment  that  the  land  is  in  the  county 
where  the  suit  was  begun.  Bro/um  v.  Anderson,  9S 
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2,  Same, — DeseripHon  of  Lands, — A  description  of  lands  in  a  complaint 

for  possession  is  sufficient  if,.by  the  aid  of  a  competent  surveyor  and 

-persons  knowing  the  location  of  monuments  mentioned  as  points  in 

the  boundaries,  the  lands  can  be  found.  lb, 

■  3.  iHime, — Evidence. — DedarcUions. — Fence, — Boundaries, — Whether  a  cer- 
tain fence  was  the  correct  boundary  between  the  lands  of  the  plaintijQT 
and  defendant,  viz.,  the  line  between  the  southeast  and  southwest 
quarters  of  section  19,  was  in  question.  The  same  line  of  fence  con- 
tinued south  beyond  the  lands  of  these  parties,  the  plaintiff's  ancestor, 
from  whom  he  had  inherited,  once  owning  lands  of  which  the  fence- 
extended  south  was  apparently  the  western  boundary,  viz.,  the  north- 
-east  quarter  of  section  30.  Evidence  of  the  declarations  of  the  ances- 
tor that  this  fence  in  section  30  was  too  far  west  was  held  to  be  im- 
material, and,  therefore,  properly  rejected.  /6. 

4.  Same. — Survey, — Change  of  Boundaries  by  Partition  Gommisaioners, — A  sur- 
vey fixing  a  comer,  made  by  a  private  surveyor,  and  not  at  the  in- 
stance 01  any  of  the  parties  to  a  suit  or  their  privies,  and  without 
notice  to  them,  is  not  evidence  against  either  of  tnem;  nor  can  com- 
missioners making  partition,  by  a  survey,  change  the  boundaries  of 
the  lands  parted,  to  the  profit  of  the  adjacent  owners.  lb, 

6.  Same, — Title  by  Occupancy. — Adverse  Boesessum, — Staiuie' of  lAmiiaiions, — 
Prescription. — Continuous  occupancy  and  use  of  land  as  owner  for 
twenty  years  to  a  fence  really  not  upon  the  true  boundary  line,  takes 
away  the  title  of  the  real  owner,  and  transfers  it  to  such  occupant,  so 
that  he  may  maintain  ejectment.  •      lb, 

6.  TUle  by  Sheriff^s  Salc^Evidence. — In  an  action  to  recover  real  estate  bv 
a  purchaser  thereof  at  a  sheriff's  sale,  aeainst  the  execution  defend- 
ant, the  plaintiff  must  show,  to  support  his  title,  a  jkidgment,  execu- 
tion, sale  and  deed.  iLeary  v.  New,  50ft 

7.  Same, — Mortgagor, — Estoppel, — A  mortgagor  in  possession  can  not,  after 
a  decree  of  loreclosure  against  him,  set  up  a  title  in  a  third  person  or 
himself  to  defeat  the  title  of  the  purchaser  of  the  land  under  the  de- 
cree. IK 

REASONABLE  DOUBT. 

See  Criminal  Law,  8. 

RECEIPT. 

See  Paktition,  4. 

Eoidence, — Payment, — A  receipt  is  but  prima  fade  evidence  of  payment,  and 
may  be  contradicted  by  oral  evidence.  Ferguson  v.  i^ate,  ex  rel.,  88^ 

RECORD. 

See  BiLii  OF  Excbptions  ;  MiffrAKc,  5 ;  Partition,  4 ;  Supreme  Court,. 

7  to  10, 12, 13 ;  Will,  4. 

REDEMPTION. 
See  Taxes. 

RENTa 
See  Landlord  and  Tenant  ;  Taxes,  2. 

RENTS  AND  PROFITS. 
See  Taxes,  2. 

REPEAL  OF  LA.WS. 
See  Husband  and  Wife,  2 ;  Statutbs. 

REPLEVIN. 
See  Chattel  Mortgage,  5,  6 ;  Decedents'  Estates,  5» 
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1.  Beplevin  Bond. — Bartiea. — Joinder  of  Piainiiffs, — Judameni. — Holddn  of 
separate  judgmeDts,  whose  executions  have  been  levied  on  personal 
property  which  has  been  taken  from  the  sheriff  by  replevin,  may  unite 
as  plaintiffs  in  a  suit  for  breach  of  the  replevin  bond,  and  the  assignee 
of  one  of  the  judgments,  the  assignment  of  which  is  technically  de- 
fective, is  a  real  party  in  interest  as  plaintiff.         Thomoi  v.  /ruTtn,  557 

2.  Same. — Breach. — Damages. — JudgmenL — Where  in  replevin  there  is  a 
trial  and  verdict  for  the  defendant  and  that  the  property  be  returned, 
but  no  judgment  of  return,  the  sureties  in  the  bond  are  not  liable  for 
failure  to  return  the  property.  /6. 

3.  Description  cf  Property. —  Uneertainty. — Sufficiency  <^  CompUunL — Moiion  in 
ArresL — In  an  action  of  replevin,  mere  uncertainty  in  the  description 
of  the  property  affords  no  ground  for  sustaining  a  motion  in  arrest 
of  judgment,  as  such  motion  only  questions  the  sufficiency  of  the  com- 
plaint after  verdict.  JaxMs  v.  FowUry  56S 

4.  Same. — Inetrvd^OM  cf  OourL — Emdence. — Oum/erskip. — DtredingVerdicL — 
Where,  in  an  action  of  replevin,  the  evidence  shows,  without  conflict, 
the  plaintiffs'  ownership  of  the  pro^rty  in  controversy,  and  the  only 
conflict  in  the  evidence  is  in  relation  to  irrelevant  and  immaterial 
matters,  the  trial  court  may,  without  invading  or  usurping  the  prov- 
ince of  the  jury,  direct  their  verdict  in  favor  of  the  plaintiffs.        lb. 

5.  Same. — E^ray  Law. — Trespassing  Animals. — D^enoe. — Where  the  owners 
of  domestic  animals  bring  an  action  to  recover  their  possession,  it  is 
not  a  sufficient  defence  for  the  defendant  to  show  that  he  had  taken 
up  the  animals  while  trespassing  on  his  premises,  but  he  must  also 
show  that  he  had  substantially  complied  with  the  provisions  of  the 
estray  laws  after  the  animals  were  taken  up.  Ih. 

REPLEVIN  BAIL. 

1.  Judgment. — Payment. — Subrogation. — Assianee. — Judgment  in  Force. — The 
sale  of  the  real  estate  of  a  replevin  bail  to  satisfy  the  judgment  is  a 
compulsory  payment  thereof,  within  the  meaning  of  section  1214,  B. 
8.  1881,  and  the  jud^ent  will  remain  in  force  for  the  use  of  such 
bail ;  but  it  is  otherwise  when  real  estate,  owned  by  the  bail  when  he 
replevied  the  judgment,  but  since  conveyed,  is  sold  to  satisfy  the 
judgment.  In  sucn  case,  the  property  so  taken,  as  between  it  and 
property  of  a  principal  in  the  judgment  subject  to  the  lien  thereof, 
would  be  secondarily  liable,  and  the  person  who  owned  it  when  so 
taken  would  be  subrogated  to  the  rights  of  the  judgment  plaintiff 
against  the  property  primarily  liable.  Wilson  v.  Murray^  ^77 

2.  Same. — Fraudulent  Conveyance. — Former  Adjudioation. — Where  real  es- 
tate, subject  to  the  lien  of  a  judgment,  is  sold  as  the  property  of  a  re- 
plevin bail  who  has  theretofore  convened  it,  and  such  bail  assigns  the 
judgment,  his  assignee  can  not,  as  against  the  purchaser  of  the  real  es- 
tate of  the  principal  in  the  judgment,  be  regarded  as  having  the  rights, 
under  section  1214,  of  a  replevin  bail  who  has  paid  the  judgment 
Nor  does  an  adjudication,  in  an  action  by  creditors  against  such  re- 
plevin bail,  that  the  conveyance  is  fraudulent  and  void  as  to  them, 
affect  the  rights  of  the  bail  or  his  assignee.  Ib» 

3.  Same. — Ir^unetion. — An  injunction  will  lie  by  the  purchaser  of  the  real 
estate  of  a  principal  in  a  judgment  to  prevent  the  sale  of  such  real 
estate  on  execution  issued  by  the  assignee  of  the  replevin  bail,  where 
property,  once  owned  by  such  bail  and  subject  to  the  lien  of  the  judg- 
ment, has  been  sold  to  satisfy  the  judgment  after  he  had  conveyed  the 
same,  although  the  conveyance  has  been  adjudged  to  be  fraudulent  as 
to  the  baiVs  creditors.  lb, 

RES  ADJUDICATA. 
See  Judgment,  4 ;  Mobtgage,  6, 7 ;  Replevin  Bail,  2, 3 ;  Subbogatioh. 


INDEX.  641 

BESdSSION. 
See  HuBBAin)  and  Wife,  1. 

RES  GEST^ 
See  ORDONAii  Law,  19 ;  Will,  10. 

.  SALR 

See  Chattbl  Mobtoage,  4  to  6;  DscKDEins'  Estates,  3.  4,  8, 11  to  14 ; 
Judgment,  3;  Mabbied  Woman,  6 ;  Beal  Estate,  Action  to  Re- 
OOYEB,  6;  Keplevin  Bail;  Sobbooation;  Taxes;  I^ubt  and 
Tbustee,  2,3. 

Ddifoery. — Qooda  in  Bulk, — Title. — Oonimet, — Performanot. — A  sale  of  per- 
sonal property  constituting  a  part  of  a  large  mass  of  like  property 
passes  no  title  to  the  purchaser  until  it  is  separated  from  the  mass,  or 
m  some  other  manner  designated.   Oommereud  IfaL  BankY,  QilleUe^  fSdS 

SCHOOLS. 
See  School  Revenue  ;  Township  Tbubtee,  2  to  4. 

SCHOOL  REVENUE. 

!•  TuHion, — Mi9appro]niaii(m,—8Ujiiute  of  Limitations, — QSHoe  and  Q^feere.— 
1^06$, — The  statute  of  limitations  of  1852  does  not  bar  a  recoverjr 
against  a  county  for  misappropriation  of  funds  donated  by  the  Consti- 
tution and  lays  exclusively  to  tuition  in  the  common  schools;  and 
the  appropriation  of  any  part  of  it  to  the  payment  of  officers'  fees  for 
ooUecting  or  managing  the  funds  is  wholly  unauthorized,  and  a. viola- 
tion of  a  trast  which  it  is  not  in  the  power  of  a  county  to  deny. 

Slatef  ex  ttL,  v.  Board,  ete.,  S59 

2.  Dog  Ihx  Fund, — Towntkip. — (Xty, — Trugtee, — ^Where  a  township  em- 
braces within  its  limits  a  city,  the  whole  of  the  surplus  fund  in  excess 
of  $60  arising  from  the  registration  of  dogs,  must,  under  the  act  of 
•  April  13th.  1881,  Acts  1881,  p.  395,  section  2651,  R  S.  1881,  be  trans- 
ferred to  tike  school  revenue  of  the  township,  and  no  part  of  it  be- 
longs to  the  school  revenue  of  the  city,  and  the  trustee  of  the  town- 
ship is  not  authorized  to  apportion  it  between  the  township  and  the 
city.  School  City  qf  South  Bend  v.  Jaqwith,  4^5 

SCHOOL  TOWNSHIP. 
See  Township  Tbubtee,  2  to  4. 

SCHOOL  TRUSTEE. 
See  Township  Tbustee,  4. 

SERVICE  OF  PROCESS. 
See  Judgment,  1. 

SET-OFF. 
See  I>ecei>ent8'  Estates,  4. 

SHERIFFS  SALE. 

See  Judgment,  3 ;  Real  Estate,  Action  to  Recoveb,  6,  7 ;  Subboqa- 

tion  ;  Trust  and  Tbustee,  2. 

SHORT-HAND  REPORTER, 
.pee  Bill  op  Exceptions,  2. 

SPECIAL  FINDING. 
See  Chattel  Mortgage,  6 ;  Habeas  Corpus,  4. 
Agreed  Faeta. — Stalule  Comtnied, — Supreme  Court. — A  special  finding  of  facts 
made  by  the  court  without  request  is  not  governed  by  section  551, 

Vol.  90.— 41 
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B.  S.  1881 ;  nor  is  an  agreement  as  to  the  facts,  which  is  used  merely 
as  evidence  upon  the  trial,  an  agreed  case  under  section  553,  upon 
which  an  exception  to  conclusions  of  law  will  present  any  question  to 
the  Supreme  Court.  ZuUr  v.  OramordmnlU,  t62 

SPECIAL  LAW.   . 

See  Township  Trustee,  1. 

STAKE  DECISIS. 
See  Vendor  and  Vendee. 

STATUTES. 

See  Grrr,  1,  7 ;  Husband  and  Wife,  2 ;  Plxadino,  8 ;  Township  Trus- 
tee, 1. 

1.  Bejpeal  by  Implioaium, — Bepeal  by  implication  occurs  onl^  where  ther& 
is  an  irreconcilable  repugnancy  between  two  statutes,  in  which  case 
the  earlier  in  i>oint  of  time  is  repealed  by  the  later  so  far  only  as  is 
necessary  to  bring  the  two  into  harmony.  Carver  v.  JSmtthf  ££t 

2.  SUUuiory  ConstradUm, — Repeal  by  ImpluxUion. — Oriminal  Law. — Where  a 
new  law  covers  the  whole  subject-matter  of  the  former  statute,  and  is 
intended  to  supersede  it  and  take,  its  place,  the  new  law  repeals  by  im- 
plication the  former  statute,  and,  therefore,  section  27  of  the  felony  act 
of  June  10th,  1852,  was  repealed  by  implication  by  section,  2204,  Ba  S. 
1881.  Wagoner  v.  StaU,  604 

8.  Heading, — Exoeption* — If  an  enacting  clause  of  a  statute  contains  an 
.exception,  it  must  be  negatived  by  the  pleader  who  seeks  to  bring^  his 
cause  within  the  statute ;  if  clearly  negatived  by  facts  pleaded,  it  is 
sufficient  without  express  words.  MaxweUY.  Eoana,  59S 

STATDTE  CONSTRUED. 

See  Agreed  Case,  1 ;  Bill  of  Exceptions,  2 ;  Crrr,  7 ;  Coera,  2 ;  Crim- 
inal Law,  17 ;  Decedents'  Estates,  11 ;  Execution,  2 ;  Hiohwat, 
3;  Husband  AND  Wife,  2 ;  Intoxicating  LiquoR;  Juror  :  Special 
Finding;  Statutes,  2;  Supreme  Court,  7;  Town  2;  Towmbhif 
Trustee,  5 ;  Trust  and  Trustee,  1. 

STATUTE  OF  FRAUDa 
See  Contract,  2. 

STATUTE  OF  LIMITATIONa 

See  Boundaries,  3 ;  Real  EffTAXE,  AomoN  to  Rbcoter,  5 ;  School  Bet* 

EHUB,  1 ;  Will,  2. 

Demand, — Where  one  receives  money  of  another  to  be  paid  upon  the  debt  of 
the  latter,  and  fails  to  so  pay,  the  statute  of  limitations  does  not  begin 
to  run  against  the  latter  until  demand  is  made.    Emeriek  y.  CK^srown,  47" 

STOCK. 

See  Agreed  Case»  4 ;  Gravel  Boad. 

STBEET. 

See  Cttt;  Nbgliosncb,  13, 16. 

SUBBOGATION. 

See  Replevin  Bail. 

Judgment'^BxrtUion,'^Sheriff*8  SaU.—Ooeis.-'Res  Adfifudieaia. — A  decree  was 
obtained  making  real  estate  convened  by  an  ancestor  subiect  to  the 
payment  of  certain  judgments  against  him;  on  the  same  aay  a  par> 
tition  of  the  same  lands  was  had  between  the  widow  and  heirs  of  the 
judgment  debtor,  and  it  was  agreed  by  all  the  parties  that  the  prooeeda 
of  such  sale  (not  including  one*thira  reserved  for  the  widow)  be  ap- 
plied first,  ^1  to  the  widow,  to  make  up  balance  of  her  $500  uader 
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the  statute,  and  next  to  the  payment  of  the  jndnnents.  A  commis- 
sioner made  sale,  but  the  court  refused  to  enforce  the  agreement  bj  ap- 
plying the  purchase-money  on  the  judgments.  Thereupon  the  lands 
were  sold  hj  the  sheriff  to  satisfy  the  judgments,  and  the  purcdaser 
at  the  partition  sale, was  compelled  to  {>urcha8e  for  his  protection. 

Mddf  that  the  purchaser  had  a  right  to  be  reimbursed  for  the  amount  paid 
upon  his  purchase  from  the  sheriff  out  of  the  proceeds  of  the  partition 
sale. 

Heldf  also,  that,  in  a  suit  by  the  purchaser  against  the  widow  and  infant 
heirs  to  obtain  such  subroffation,  they  having  made  defence,  it  was  not 
error  to  render  judgment  for  costs  against  them. 

Hddf  also,  that  an  answer  in  such  case,  averring  a  former  decision  against 
the  plaintiff,  on  a  motion  for  the  same  relief  in  the  partition  case,  and 
disclosing  that  there  is  no  record  of  the  decision,  is  bad  on  demurrer. 

Dunning  v.  Seward,  6S 
SUMMONS. 

See  Judgment,  1. 

1.  AppeawinM» — OoniinuaoMe. — EsiopfpeL — Pi^ojiAiot, — ^An  appearance  by  a 
defendant  to  a  suit  before  a  iustice,  and  by  motion  procuring  a  con- 
tinuance of  the  cause,  precluae  him  from  afterwards  insisting,  by  a 
special  appearance,  that  the  cause  should  be  dismissed  on  account  of 
the  insufficiency  of  the  summons ;  nor  is  a  motion  to  set  aside  the  sum- 
mons in  such  case  available  on  appeal  in  the  circuit  court. 

Sargeni  v.  Fhidy  601 

%  Same, — Specific  Objedians. — The  specific  objection  to  a  summons  upon  a 
motion  to  set  it  asiae  must  be  shown.  lb, 

SUPERINTENDENT  OF  ROADS. 
See  Highway,  3. 

SUPERVISOR 
See  Injunctiok,  6. 

SUPPLEMENTAL  COMPLAINT. 

See  Injunction,  1,  2 ;  Pleading,  7. 

SUPREME  COURT. 

See  AgbeedCasb;  Assault  and  Battery,  8;  Assignment  of  Error; 
Bill  of  Exceptions;  Costs,  I:  County  Commissioners,  9;  Crimi- 
nal Law,  1,  3;  Evidence,  3 ;  Habeas  Corpus,  1,  6;  Instructions 
TO  Jury;  Judge;  Judgment,  1 ;  Practice,  1,  3,  4  to  6,  8;  Special 
Fending. 

1.  JSbmption. —  Witness, — A  question  was  put  to  a  witness,  and  answered 
without  any  objection  thereto  so  far  as  appeared  by  the  bill  of  excep- 
tions, save  that  after  the  answer  it  was  stated  that  "  the  plaintiff  ex- 
cepted to  the  ruling.'' 

JSeU,  tnat  this  presented  no  question  for  the  Supreme  Court 

Mooney  y.  Ktnaeyy  33 

2.  JEvidenee, — Leading  Queetiona, — The  Supreme  Court  will  not  reverse  a 
case  because  leading  questions  were  permitted,  unless  it  appears  that 
there  was  an  abuse  of  discretion  that  did  substantial  iiajustice. 

App  V.  SkUe,  73 

3.  Bill  of  Ikcepiiom, — Evidenee, — Where  the  evidence  is  necessary  to  the 
determination  of  a  cause,  and  the  bill  of  exceptions  purports  to,  but 
does  not,  include  it,  no  question  is  presented  to  the  Supreme  Court. 

ffendnx  v.  meman^  119 

4.  Pradioe, — Bamdeu  Error, — A  refusal  to  strike  out  part  of  a  pleading 
is  not  available  error.  MeFaU  v.  Howey  etc,  0>.,  1^ 

h.    Weight  ofEindmoe, — Before  the  Supreme  Court  can  disturb  the  finding 
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of  the  trial  court  upon  a  question  of  fact,  it  must  be  conyinoed  that 
the  conclusion  reached  was  wholly  unsupported  by  the  eyidence. 

Bddtrin  v.  ItenUng,  177 

6.  Sufficimcy  cf  (hnMoUdnL — D^eetioe  AUegations  af  FaeL — Failure  to  Objtet 
Below. — D^eets  Cured  by  Verdict, — Where  the  sufficiency  of  the  com- 
plaint, or  of  any  of  its  avermentSi  is  not  called  in  question  in  the  trial 
court,  either  by  demurrer  or  by  motion,  and  the  complaint,  though 
defective  in  some  of  its  averments,  states  facts  sufficient  to  render  the 
judgment  thereon  a  bar  to  another  suit  for  the  same  cause  of  action, 
such  defects  are  cured  by  the  verdict,  and  can  not  be  made  available 
for  the  reversal  of  the  judgment  by  an  assignment  of  error,  in  the 
Supreme  Court,  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  c^i&e  of  action.       Babimorey  etc,  IL  R,  Oo,y,  Kreiger^  S80 

7.  RvjAke, — Instrudiom, — iSSfatute  Ckmtirued. — The  proviso  to  section  650, 
B.  S.  1881,  makes  no  change  in  the  former  practice  as  to  making  up 
a  record  in  order  to  secure  the  judgment  of  the  Supreme  Court  upon 
instructions  given.  Drinkoui  v.  Eagle  Machine  WoHcty  4^S 

8.  Same. —  Preaumption, — ^That  an  instruction  assumes  the  truth  of  a  fact 
which  is  admitted,  or  not  disputed,  is  no  objection  to  it,  and  the  Su- 
pjteme  Court,  when  the  evidence  is  not  in  the  record,  will  presume  that 
facts  so  assumed  were  admitted  or  conclusively  proven.  lb. 

9.  Beeord. — New  THal. — Neither  affidavits  nor  instructions  become  part  of 
the  record  on  appeal  by  incorporating  them  in  the  motion  for  a  new 
trial.  Gheens  v.  Golden,  4^ 

10.  Error. — Tranxri^ — DepoeUion. — I^^mption, — If  error  be  not  affirma- 
tively shown  by  the  record,  there  will  be  no  reversal  by  the  Supreme 
Court;  and  when  the  record  fails  to  show  for  what  cause  a  deposition, 
in  whole  or  in  part,  was  suppressed,  the  Supreme  Court  will  presume 
in  favor  of  the  correctness  oi  the  trial  court. 

Vanvalkenberg  v.  Vanvalkenbergf  4^9 

11.  Weight  of  Evident. — The  Supreme  Court  will  not  disturb  a  verdict  on 
the  mere  weight  of  evidence.  Wdb  v.  Zdler,  445 

Harring  y.  NowUn,  SOI 

12.  Evidence. — Record. — Where  a  question  depends  upon  the  evidence,  the 
record  must,  as  a  general  rule,  contain  all  the  evidence,  in  order  to 
present  the  question ;  biil  where  a  question  does  not  depend  upon  the 
entire  evidence,  and  it  affirmatively  appears  that  all  the  evidence 
upon  which  it  does  depend  is  in  the  record,  the  question  is  properly 
presented.  Shaffer  y.  ^Sfta^,  47S 

13.  PracHee. — Bevereal  of  Judgment. — Where  a  cause  is  tried  upon  issues 
joined  on  a  complaint  of  two  or  more  paragraphs,  and  .it  appears 
that  a  demurrer  to  one  of  the  paragraphs  has  been  erroneously  over- 
ruled, the  Supreme  Court  will  reverse  the  judgment  for  such  errone- 
oua  rulihg,  unless  the  record  affirmatively  shows  that  the  verdict  and 
judgment  rest  exclusively  upon  the  good  paragraphs  of  the  complaint. 

Ethel  V.  Bakhdier,  620 

14.  Appeal. — Ditmiseal. — FinalJudgmerU. — A.  judgment  of  the  circuit  court, 
that  "the  cause  of  action  is  dismissed  at  the  costs  of  the  plaintiff,"  is 
final,  and  an  appeal  may  be  taken  therefrom.   Koons  v.  WuHamaon,  599 

15.  Bri^. — A  paper  writing  filed  as  a  brief  but  suggesting  no  reason  for 
the  reversal  of  the  cause,  niaking  no  argument  and  citing  no  author^ 
ity,  is  not  a  brief  within  the  requirements  of  the  Supreme  Court. 

McQxnn  v.  Bodifer.  SOt 
SUBFACE  WATEK. 

See  Watebooubse. 
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SURETY  OF  THE  PEACR 

JwnMotiaa, — ^The  circuit  coart  has  no  original  jarisdiction  of  prooee4ing8 
for  surety  of  tlie  peacel  ■  SUiU  v.  Cboper,  675 

SURVEY. 

See  fiouNDABiEB,  1 ;  Reai<  Estate,  Aotion  to  Recoveb,  4. 

SURVEYOR. 
See  Real  Estate,  Action  to  Reooteb,  4. 

TAXES. 
See  Couimr  Gommissionebs,  5. 

1.  Tax  Sales  of  Bud  EsUae.—AcHon  to  Qwiet  TiiU.'-Married  Waman,Sujg^ 
cieney  cf  VomplainL — Demurrer, — In  an  action  by  a  married  woman  to 
quiet  the  title  to  her  real  estate  against  the  purchaser  thereof,  for 
State  and  county  or  city  taxes,  if  she  fail  to  show  that  her  real  estate 
was  not  legally  subject  to  taxation  for  State  and  county  or  city  pur- 
poses, or  that  the  delinquent  and  current  taxes  and  costs,  for  which 
ner  real  estate  was  sold,  were  not  properly  and  legally  assessed  and 
charged  against  her  and  her  property,  or  that  the  several  sales  of  her 
real  estate  for  taxes,  by  the  treasurers  of  the  county  and  city  respect- 
ively, were,  in  some  manner  or  for  some  cause,  irregfular,  ilWal  and 
void,  or  that  she  had  redeemed,  or  offered  to  redeem,  her  real  estate 
from  the  tax  sales  thereof,  in  the  manner  prescribed  by  law,  her  com- 
plaint must  be  held  bad  on  a  demurrer  thereto,  for  the  want  of  suffi- 
cient facts.  Eihel  v.  Batehdder^  5S0 

2.  8amt. — Redemption. — BighU  of  Married  W<mum» — CertifioaJ/e  <^Sale, — Pos- 
session o/  I^-emiBea.— Bents  and  Profits. — Under  section  210  of  the  tax 
law  of  December  21st,  1872,  a  married  woman  might  redeem  her  lands 
from  sales  thereof  for  taxes  within  two  years  after  the  expiration  of 
her  disability,  but  the  statute  gave  her  no  additional  rights  in  rela- 
tion to  such  redemption;  and  under  section  203  of  the  same  law  (1  R. 
S.  1876,  p.  120),  the  auditor's  certificate  of  the  tax  sale  entitled  the 
holder  to  the  possession  of  the  premises  therein  described,  and  this 
title  to  possession  carried  with  it  the  ownership  of  the  rents  and  profits 
of  the  lands,  without  liability  to  account  therefor.  lb* 

TENANTS  IN  COMMON. 

See  Ghampebty,  1. 

TITLE. 

See  BouNDABiBS,  2, 3 ;  Champebty,  2 ;  Judgment,  3 ;  PABTinoir,  6 ;  Real 
EaTATB,  Action  to  Recover,  5  to  7;  Replevin,  4;  Saub;  Tazxb; 
Tbubt  and  Tbubtee,  2, 3. 

TOWNS. 

See  Negligence,  13. 

1.  Juttice  of  the  Peace. — Juriadietion. — The  jurisdiction  of  a  justice  of  the 
peace  of  suits  to  recover  penalties  for  the  violation  of  town  ordinances 
extends  to  the  sum  of  $200,  as  in  other  civil  actions. 

Qevenger  v.  BttshmBe,  96S 

2.  Same. — lAquor  SeQing. — lAcenae, — StaJbUe  Oonslrued. — It  is  not  an  offence 
against  the  laws  of  the  State  to  sell  intoxicating  liquor  without  a  town 
license,  and  hence  section  1640,  R  S.  1881,  does  not  prohibit  the  recov- 
ery of  a  penalty  for  violation  of  a  town  ordinance  on  that  subject.  76. 

3.  Scone. — Ordvnanees. —  Pleading. — EichibUs. — A  complaint  to  recover  a 
penalty  for  violation  of  a  town  ordinance  must  exhibit  or  copy  so 
much  of  the  ordinance  as  relates  to  the  subject,  e.  ^.,  where  one  section 
provided  a  penalty  for  selling  liquor  without  a  town  license,  while 
another  made  provisions  for  obtaining  such  license  and  the  amount  to 
be  paid,  both  sections  should  be  shown.  Jft, 
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4.  Ineorporaiicn, —  Emdenee.— Judidial  Knowledge, —  Courts  take  judicial 
knowledge  of  the  incorporation  of  towns,  and  proof  thereof  is  not  nec- 
essary. Town  of  Albion  v.  Hetriek^  645 

TOWNSHIP  TRUSTEE. 

See  CouKTY  Commissionebs,  7,  9;    Drainage,  2;  Highway,  3;  SchooIi 

Revenue,  2. 

1.  (hnttUvlional  Law. — Special  Laws. — Mandamw, — Special  laws  for  the  re- 
lief of  local  officers,  without  whose  fault  public  funds  for  which  they 
are.  responsible  have  been  lost,  are  constitutional  and  valid ;  and  where 
the  officer^  a  township  trustee,  has  supplied  the  lost  funds,  a  special 
act  directing  that  the  amount  be  refunded  to  him  out  of  the  funds  of 
the  township  may  be  enforced  by  mandamus.  Mount  v.  Staley  ex  rtL^  29 

2.  School  lownsMp, — Orden  or  Oertificaiea, — OoneidenUion. — Acts  or  IVomuei 
of  Sshool  Thatee. — Estoppel, — where  the  trustee  of  a  school  township 
has  issued  an  order  or  certificate  of  indebtedness,  in  the  name  of  his 
township,  without  any  consideration  therefor,  such  order  or  certificate 
is  invalid  and  void,  and  can  not  be  enforced  against  the  township ; 
nor,  in  such  case,  will  the  acts,  conduct  or  promises  of  the  trustee,  or 
of  his  successors  in  office,  estop  the  township  from  pleading  the  want 
of  consideration,  as  a  sufficient  defence  to  any  suit  against  it  upon 
such  order  or  certificate.  Axt  v.  Jaekton  Sdiool  Townak^f  101 

8.  Schools. —  SchoU- Houses. —  Mandate. —  County  Superinlendent. —  A  school 
trustee  has  no  lawful  authority  to  provide  furniture  for  a  room  for 
school  purposes,  or  employ  teachers  for  service  therein,  unless  such 
room  is  owned  or  leased  bv  the  school  township,  and  even  if  the  county 
superintendent,  on  appeal,  direct  him  to  do  so,  he  may  properly  diso- 
bey the  order,  and  mandate  will  not  lie  to  compel  him  to  ooey  it. 

State,  ex  rd.,  ▼.  Sherman^  ItS 

4.  Sams, — Abolishing  School  Districts. — ^After  a  school  trustee  has,  on  ap- 
peal, been  ordezned  by  the  county  superintendent  to  provide  furniture 
for  the  school-house  of  a  district,  he  may  at  once  abolish  the  district 
and  provide  proper  school  facilities  for  the  people  thereof  in  other 
districts,  and  then  disregard  the  order  of  the  superintendent.  Ih. 

5.  Board  of  County  Commissioners. — Poor. — Employment  of  Physician. — Stat- 
ute Construed. — Question  of  Fact. — Oontraet. — A  poor  person,  being  sick, 
required  such  attention  as  the  physician  employed  by  the  commis- 
sioners could  not  give  by  reason  6i  his  remote  residence. 

Hddjthtii  in  such  case  the  township  trustee  might, under  section  5764, R. 
B.  1881,  employ  a  physician. 

Hebif  also,  that  it  was  a  question  of  fact  whether  the  township  was  "pro- 
vided for." . 

Held,  also,  that  the  necessity  of  the  employment  was  to  be  decided  by  the 
trustee,  and,  in  the  absence  of  fraud  or  collusion,  his  determination 
was  oonclusive.  Boards  etc,  v.  SeoUm,  158 

TRANSCRIPT. 

8ee  Bill  of  Ezceftioks;  Criminal  Law,  16;  Exbcution,  2;  SuPBxm 

Court,  10. 

TREASURER  OF  STATR 
See  CoxTNTT  Commissionebs,  1  to  4. 

TRESPASa 
flee  CBmiNAJi  Law,  17;  Ikjunction,  6;  Railboab,  8;  Replew,  A. 

TRIAL. 
See  Practice,  4 
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i:^,;^  TRUST  AND  TRUSTEE. 

Das  See  Bakksuftct;  Fraudulent  Conveyakoe,  2;  Masbibd  Woman,  3 

;,  04s  to  6 ;  MOKTOAOE,  2  to  5, 8. 

1.  NonrlUnddnL—SuUute  OonOntedL—Sectlon  2988,  R.  &.  1881,  has  no 
retroepective  operation,  and  only  forbids  the  appointment  of  non-resi- 

^^^  dent  trustees  by  deed,  mortgage  or  writing.    It  does  not  affect  trusts 

created  by  operation  of  law^  Binker  y.  Biuell,  375 

2.  Same, — Parties, — Exprega  TnigL— Sheriff  ^%  Sale, — A  trustee  to  whom,  be- 
fore the  statute^  R.  S.  1881,  section  29B8,  took  effect,  real  estate  had 
been  conveyed  in  trust  to  secure  the  payment  of  bonds,  is  trustee  of 
an  express  trust,  may,  under  section  2o2,  sue  in  his  own  name  to  fore- 
close, without  joining  the  bondholders,  and  may,  at  sheriff's  sale,  un- 
der the  decree,  purchase  the  lands,  and  upon  thus  acquiring  title  will 

liM  hold  as  such  trustee  by  operation  of  law,  with  power  to  sell  and 

tip  convey.  .  76. 

^  8.  Chnveyanee. — Where  real  estate  is  conveyed  to  A.  and  B.,  husband  and 

^^  wife,  in  trust  for  C,  his  children  and  their  descendants,  if  he  shall 

ip'  have  any,  and  in  the  absence  of  such  children  or  their  descendants  in 

:f  trust  for  the  heirs  of  A.  and  B.,  with  power  to  sell  and  convey  such 

ist  land  with  the  consent  of  C,  and  reinvest  the  proceeds  in  other  land  to 

:2  be  held  for  the  same  purposes)  such  conveyance  does  not,  under  our 

'■■i  statute,  invest  C.  with  the  legal  title  to  such  land,  and  he  can  not, 

therefore,  convey  it  to  another.  McCoy  v.  MonU^  HI 

USE  AND  OCCUPATION. 
See  Landlord  and  Tenant. 

VARIANCE. 
See  Common  Car&ieb;  Negligence,  11. 

VENDOR  AND  VENDEE. 
See  Judgment,  7,  8 ;  Mortgage,  5 ;  Subrogation. 

1.  OonsHtiUioTud  Law, — Qmtrael,  ObUgation  cf, —  Vealed  Bighia. — The  obliga* 
tion  of  an  executory  contract  to  convey  land  gives  to  the  vendee  the 
vested  right  to  a  conveyance  of  such  title  as  the  vendor  had  when  the 
contract  was  made,  and  any  subsequent  legislation  which  diminishes 
such  title,  and  thereby  puts  it  out  of  the  vendor's  power  to  perform 
bis  contract,  impairs  itsi>bligation,  and  is  therefore  void. 

Wtaeman  v.  BeekwUhf  185 
Wxmnan  v.  WiUkam,  60!^ 

2.  Same, —  Widow. — Dower, — OonveifanM. — Stare  Deettia. — A.,  when  the  stat- 
ute gave  the  wife  dower,  contracted  to  convey  lands  to  B.,  and  made 
conveyance  after  the  statute  had  given  the  wife  one-third  in  fee,  she 

'  not  joining  in  the  conveyance. 

JQeU,  that,  upon  the.death  of  A.,  his  widow  was  not  entitled  to  a  third  in  fee. 

Heldj  also,  that  Strong  v.  Okm,  12  Ind.  37,  and  subsequent  cases,  holding 
that  in  such  case  the  widow  is  not  entitled  even  to  dower,  have  estab* 
lished  a  rule  of  proper^  which  can  not  now  be  questioned.  /6» 

VENUE. 
See^CRiMiNAL  Law,  11, 15. 

VERDICT. 

See  iNOTRUcnoNB  to  Jury,  3,  7;  Interrogatories  to  Jury;  New 
Trial,  2;  Partition,  2:  Pleading,  2;  Practice,  7;  Replevin,  3^ 
4;  Supreme  Court,  6;  Wnx,  5. 

VOLUNTARY  PAYMENT. 
See  Mistake. 
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WAIVER 
See  Appbasance;  Contract,  1;  Jxtdqe;  PRAcncs,  7. 

WATERCOURSE. 

Definition  of, —  O^nirvuAion, — Damages. — Sutfaoe  Water, — A  lake  fed  hj 
streams,  the  waters  of  which  in  times  of  flood  find  exit  by  rapid  per- 
colation through  a  bed  of  gravel,  so  that  there  is  a  sensible  current 
towards  the  gravel  bed,  is  a  rnnning  stream,  and  not  merelv  surface 
water,  and  one  who  obstructs  the  flow  to  such  place  of  dischar^, 
and  thereby  causes  the  water  to  overflow  the  lands  of  another,  is  lia- 
ble for  the  consequent  damages.  'Hebron  O.  E.  Cb.  ▼.  jETomy,  19S 

WEIGHT  OF  EVIDENCE. 
See  Supreme  Court,  6, 11. 

WIDOW. 

See  Dsgedexts'  Estates,  8, 9 ;  Partition,  6,  6 ;  Subboqatioh  ;  Will,  1 ; 

Vendor  and  Vendee,  2. 

WILL. 

1.  CoMtruetion, —  Widow. — A  will  directed  the  sale  of  the  testator's  real  and 
personal  estate,  and  gave  to  the  testator's  widow  ''  all  that  remains  of 
the  estate  after  paying  the  debts,  *  *  for  her  support  and  that  of  the 
minor  children,''  and  made  her  guardian  of  the  children  during  her 
life.  There  was  no  other  provision  made  for  children,  and  no  residuary 
clause.  The  wife  was  a  helpless  invalid,  and  the  estate  was,  after 
paying  debts,  a  tract  of  land  worth  $450  when  the  testator  died. 

Held,  that  under  the  will,  interpreted  in  the  light  of  the  circumstances,  the 
widow  took  the  land  In  fee  simple.  Boy  v.  Bowe,  64 

2.  Conloet  of, — SUitvle  of  LimUation, — OomplainL — Amendment, — Parlies, — 
Where  new  parties  are  brought  in  by  amendment  of  the  complaint, 
and  such  amendment  involves  any  question  as  to  the  statute  of  lim- 
itations,  such  action,  as  to  such  parties,  as  a  general  rule,  is  deemed 
to  be  commenced  at  the  time  sucn  amendment  is  made;  but  this  rule 
does  not  apply  where  no  judgment  can  be  rendered  till  all  the  parties 
are  before  the  court,  and,  hence,  where  an  action  to  contest  a  will  is 
brought  within  three  years  from  its  probate  against  some  of  the  per- 
sons beneficially  interested  therein,  and  others  are  made  parties  by 
amendment  of  the  complaint  after  three  years,  such  action  is  deemed 
commenced  against  all  the  parties  from  the  time  the  complaint  was 
filed,  and  is  not  barred  as  to  any  of  them.  Floyd  v.  Floydy  ISO 

3.  Same, — Legatee, — EtAappeL — In  an  action  hj  several  persons  to  contest 
a  will,  an  answer  that  one  of  such  persons  is  a  legatee,  and  that  he  has 
received  and  retains  his  legacv  is  insufficient,  as  the  action  is  not  joint, 
but  is  a  proceeding  in  rem,  utrhere  the  interests  of  the  parties  are  sev- 
eral, and  though  one  may  have  estopped  himself  to  maintain  the  pro- 
ceeding, this  fact  does  not  preclude  the  others  who  have  united  with 
him  in  such  proceeding.  Ih, 

4.  Same, — AtMndmenl  of  Record, — Practice. — An  objection  to  the  complaint, 
upon  the  ground  that  it  appears  to  have  been  filed  more  than  three 
years  after  the  will  is  alleged  to  have  been  probated,  is  removed  by  an 
amendment  of  the  record  showing  that  the  original  complaint  was 
filed  within  three  years  from  such  probate.  lb. 

6.  Verdict — Oontesl  of  WiU. — A  verdict  finding  that  the  "  writing  in  ques- 
tion, which  was  read  to  the  jury,  is  the  last  will  of  said  M.V.,"  though 
informal,  is  sufficient,  no  paper  but  the  contested  will  having  been 
read  to  the  jury.  VanvoUkenbcrg  v.  Vantxilkenberg,  4SS 

6.  Inetrvctions. — Owe  Fdfowed. — -Instructions  to  the  jury  like  those  in 
Bundy  v.  McKnight,  48  Ind.  502,  numbered  2, 7,  8,  are  not  erroneous.  lb. 
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7«  Same. — Verbal  iTuxcewraeies, — Inaccuracy  of  language  in  an  instruc- 
tion, which  would  not  probably  mislead  intelligent  men,  will  not  be 
deemed  available  error.  lb, 

S*  Same, — Evidence  <4  Mental  CapacUy  of  Testator, — Where  physicians  have 
testified  as  to  the  mental  condition  of  one  who  attempted  to  make  a 
will,  which  is  jinder  contest,  it  is  error  to  tell  the  jury  that  no  med- 
ical experts  have  testified,  and  that  the  finding,  as  to  testamentary 
capacity,  must  be  based  upon  the  testimony  of  neighbors  and  intimate 
friends  of  the  deceased,  as  to  facts  known  to  them,  and  their  opinions 
based  thereon.  lb. 

9.  Same, —  Undue  Influence. — ^Undue  influence,  destroying  free  agency, 
when  a  will  was  made,  vitiates  the  will,  though  the  devisee  may  have 
had  no  agency  in  procuring  its  exercise  and  no  knowledge  of  the 
fact  lb, 

10,  Same, — Evidenee. — Dedarationa. — Bes  Oettcs. — Declarations  of  the  tes- 
tator as  to  the  importunities  of  a  devisee  for  a  favorable  will,  made  at 
a  time  so  remote  from  the  execution  of  the  paper  that  they  are  not 
part  of  the  res  ffestoB,  can  be  considered  only  upon  the  question  of  tes- 
tamentary capacity.  lb. 

WITNESS. 

See  GBDiiKAii  Law,  22;  Decedents'  Estates,  2;  Evidence,  6;  Nbqij- 
GENCE,  16 ;  Pbactice,  3 ;  Supreme  Court,  1 ;  Will,  8. 

1.  Oompetency,— Decedent^  Estatee. — Under  the  act  of  1867,  when  an  ad- 
ministrator is  a  jj^arty  to  a  suit  growing  out  of  matters  occurring  after 
the  death  of  the  intestate,  the  opposite  party  was  a  competent  witness 
for  himself.  Sedgioiek  v.  Tucker  1^1 

2.  Same, — Husband  and  Wife. — Where  husband  and  wife  were  joined  as 
parties,  each  was,  under  the  act  of  1867,  a  competent  witness  for  him- 
self or  herself,  without  reference  to  the  effect  of  the  testimony  given 
upon  the  interests  of  the  other.  lb, 

8.  Impeachment  </. — Evidence. — Where  a  witness  testifies  in  his  examina- 
tion in  chief  that  the  reputation  of  a  party  is  good  with  respect  to 
some  quality  or  disposition,  it  is  competent  to  show  by  cross-examina- 
tion that  he  has  heard  reports  at  variance  with  the  reputation  he  has 
given  the  party.  Melhnel  v.  State,  3$0 

4.  Opinion. — Emdenee. —  UtUity  cf  Highway. — ^In  a  ]^roceeding  to  establish 
a  highway,  on  trial  in  the  circuit  court,  the  onmion  of  witnesses  that 
such  highway  will  or  will  not  be  of  public  utility  is  not  admissible  in 
evidence,  even  when  the  facts  upon  which  the  opinion  is  based  are 
•Uted.  Loshiaugh  y.  Birdsell,  4^6 

WRITTEN  INSTRUMENT. 
See  PleadinOi  3, 5. 
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